* * 3 8 TIS N 4 # N 
q * n * by S © - 2 * 
> . * +, af £ * * 
. * P # x: A 
: # 4 < 
* ' * 


il 


N O FA 0 e = 
E Ar Y K 8 


ARGUED and DETERMINED 


IN THE f 
High Court of Chancery, 
AND 


Of Two Special CASES adjudged in the 
Courts of COMMON LAW : 


COLLECTED B Y 


William Peere Williams, 


Late of Grarv's E Eſq; 


3 


In THREE Vol uu s. 


Publiſhed with No ERS and RETERENO Es, and Two TABLES 
to each VOLUME; one of the NAMEs of the CAS E 8, the other 
of the PRINCIPALl MATTERS: 


By his Son William Peere Williams, of the Inner T em le, Eſq; 


TAF FOURTH EDITION, with additional RæFERENCES to the 
Proceedings in the Court, and to later C As Es, 


B SAMUEL COMPTON Cam 
2 of LIN COIL N's IN, Eſq; 


VOL. III. 


LONDON: | 
Printed by his MAJESTY's Law PzxinTERs, 


For E. BROOKE, (Succeſſor to Meſſrs. Won R ALT and Tover) in 
Bell- Tard, Temple-Bar. 
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To the Right Honourable 


Sneaker of the Housz os CouMmons, 


L 


And one of His MajzsTy's Moſt. Honourable Privy Council. 


S I Ry 


T Have had very little doubt with myſelf, to whom 
4 I ſhould addreſs the following reports. The long 
endſhip, with which you honoured theauthar of them, 
and the eſteem ſhewn by you on all occaſions for the 
brofeſſion, might juſtly direct them to you as their 
batron. But there remains a ſtill ſtronger reaſon to be 
»Tered in excuſe for the trouble now given you: which 
„nat from a comprehenſive knowledge of the whole 
ent of our laws, you ſeem to have ſelected ſuch parts 
dem for the object of your particular attention, as are 
ee immediately founded on the eternal rules of equity 
and juſtice. | | 
Ia conformity to theſe rules, you will here find, Sir, 
:"c greateſt lawyers our country has produced, laying 
de all thoſe diſtinctions and refinements, that would, 
1 their opinion, render the ſcience a matter of (a) memory; 
"a:er than of reaſon and judgment, and employing the 
talents they poſſeſſed, in relieving men made 43 ꝗ 5 
by unforeſeen accidents, and in detecting frauds ſo con- 
trived, as to be out of the reach of the ordinary courts 
of judicature. EY 


() See the Lord Corper's argument, when he gave judgment in 
the cauſe of Neaucemen verius Barkham, 2 Fern, 729, and the Lord 
Talbe!'s in that of Ccok verſus grnbam, poſt. 286. 
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=Y "MA | I cannot 


Se DEDIC4TION 


I cannot forbear obſerving, when I conſider to whom 
I am applying myſelf, that all the eminent perſons 
whoſe deciſions are here contained, were of the utmoſt 
credit and influence in that reſpectable aſſembly wherein 
you have ſo remarkably long, and with ſuch dignity, 
preſided; that it was there they laid the foundations of 
their future greatneſs, and recommended themſelves to 
the eſteem of all good men, by happily (5) tempering, 
what were betorei thought incompatible, the preroga- 


tive of the crown and the liberties of the ſubject. 


It is the remark of one of the greateſt ſtateſmen and 
patriots of all antiquity, that (c) none of a man's illuſt- 
rious actions, when in office and authority, are ſo appro- 
priated to him, as the laws which he has promoted 
for the benefit of the community. As a proof of this, 
he inſtances in many of his own countrymen, who, 
though highly diſtinguiſhed on other accounts, would, 
he thinks, have choſen that their general character 
ſhould be determined from their merits of this kind. 
What national acknowledgments then can ſufficiently 


reward the ſervices of him, who has ſo carefully watched 


over our conſtitution, and been conſtantly engaged in 
promoting laws for its ſupport and improvement! 


am, 
With the greateſt reſpect, Sir, 


Your moſt obedient humble ſervant, 
Hm Peere Williams. 


(; Res olim diſſociabiles, Principatum ac Libertatem miſcuerunt, 

Wk L 
Tacit in with Ful Agricole de Imperatoribus Nervd & Trajano. 

% Ecquid eſt, quod tam propric dict poſſit actum ejus, qui togatus 
in republica cum poteſtate imperioq: veriatus fit, quam lex? 
Quzre acta Gracchi ; leges Semproniz proferentur. Quzre Syllz ; 
Corneliæ. Quid? Cnei Pompeii tertius conſulatus in quibus actis 
conſtitit. Nempe in legibus. Cæſare ipſo ſi quæreres, quidnam 


egiſſet in urbe, & in toga? leges multas reſponderet ſe & præclaras 


tuliſſe. Philippic' prim. 
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ROM the favourable reception given to the 
two volumes of Reports that I publiſhed ſome 
time fince, I have been encouraged to let this third 
appear ; the originals of all which the Author left 


written in his own hand ; not without a deſign, 


as from ſeveral circumſtances may be conject ured, 


of heir being made public. 


It may be proper to appriſe the reader, that in 
the following ſheets he awill meet with ſeveral caſes, 
prior in point of time, to ſome that are printed i in 


the former volumes ; the reaſon of which is, that 
the author having, through ſome accident or other, 


omiited to give the final determinations of theſe 


caſes, it was not judged adviſeable to inſert them, 


imperfect as they then were: but the Regiſter's 
books having been fince 2 all defects F that 
kind will be Found Bere ſuppli d. 


Sir Edward Coke, in the preface to his firſt 


Inſtitute, tes notice of its having been a peculiar 


Felicity attending the judicious writer on whoſe book. 


he comments, that he was cotemporary with ſeveral. 
famous and expert ſages, from whom that work 


received great furtherance. And, poffibly, when 


we call to mind thoſe who were the ornaments of 
be courts, both of lam and equity, during the 
A3 - fame 


Tas PAEFACE 


time of our author's attendance, (with moſt of 
wh m he was known to bave bad ſome intimacy ; } 
the 1 prok now under conſideration may not be 
thought deſlitute of the like advantages. 


Tn this volume, the greateſt part of which con- 


fiſts of caſes in equity, I have taken the liberty to 
inſert two, that were adjudged in the courts of 


common law, bath of them on ſubjects of impor - 
tance, but ejpecially the latter; in which, bęſides 
the argument offered at the bar, is contained a 
authentic report of @ reſolution delivered by that 
excellent perſon, who at preſent preſties in the 
big beſt court of judicature, and whoſe abilities and 


integrity have rendered us inſenſible of the loſs of 


his immediate predeceſſor. 


T muſ; not conclude without adding a word ar 


tuo in reſpect to the caſes and obſervations placed 


briefly, by way of note, at the bottom of the page, 
and which, as they make that part of the work 
wherein I have been chiefly concerned, may moſt 
fland in need of an apolegy. All T fhall jay in 
their Lehalf is, that they are, except à very few, 


which will be too eaſily diſtinguiſhed to their dij- 
advantage, of the ſame authority with the text, 
being laben from the author's manuſcript } and 


ſeem to illuſirate the paſſages to which they refer, 


WW hat regard they may dejerve, is intirely ſub- 


matted 70 ery 5. 


W. P. W. 
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Diſpoſed as in PE Two former; 


Wherein, alſo are diſtinguiſhed by Aſteriſks [“] thoſe Caſes that are for the moſt 
part taken from the Reporter's Manuſcript, and inſerted briefly, by way of 


Note, at the Bottom of the Page. 


—_—_ 


&. 


* Allen v. Pendlebury. 142 


Anneſley u * 282 
Anonymous. 90, od 11, 294» 

314» * 327» * 379, 389 
Arnham and Cook. .283 
Aſhton v. Aſhton, 384 
* Aſhton v. Curzon, 244 
Aſhurſt and Anneſley. 282 
Atkinſon v. Hutchinſon. 258 
* Attorney General v. Leigh. 146 
Attorney General v. Rigby. 145 
* Atwood v. Lamprey, 128 


DAMS v. Pierce, Page 11 | 
* Addenbroke and Croſs. 222 


R. 


* Bacon (Lord) his ordinances cited, 
as to the cates in which a ae exeat 
regnum ought to be granted, P. 313 

Baine and Willing. 113 

* Baldwyn 2. Banniſter, 252 

* Bank of England azd Morrice, 402 


* Banniſter-and Baldwyn, 252 
Banks and Mills. I 
Barley & al' and Cruſe. 20 
Barlow v. Bateman. 65 
* Barrington (Lord) v. Searl. 397 
Bateman and Barlow. 6 


3 
* Rell v. Commiſſary Hyde's wife. 38 


® Belſh v. Harvey. 288 
Bendiſh ard an 235 
a 4 gBerkeley 


| ... * * 


Table of the Names of the Caſes. 


#* Berkeley. ad Weſton, 
® Berny v. Pitt. 

Bc ctiſon v. Farringdon, 
Bewick o Whitfield. 

* Biddle . Biddle, 
Blue v. Marſhall & Ux'. 
Booth d, Booth. 
Bowyer and Newſome. 


318, 


37 
* Bndow.ter Duke of) v. Sir Francis 


L. . ards.. 


„ Briſtol (Counteſs of v. Hungerford, 
alio an obſervation from 
the Regiſter's book on that caſe, as|* Darſton v 


where ſee 


reported by Mr. Vernon. 
ur & Ux' v. Eton, 
Brown and Piddoc 
Brun ker (ex Parte). 
Buc K 7 . Fawcett. 
Burron ard Low. 
® Burton T's Lloy d. 


. 


® Cardy and Lloyd. 

Carlton v. Mortagh. 

Carlifie (Earl of) and Lechmere. 
Carpenter ard Spettigue. 
Carteret (Lo rd) v. Paſcall. 
Carter and Evans and Sharpe. 
#* Caſeburn v. Engliſh. 
Chambury and Holder. 

* Chappel and Waſteneys. 
Chaplin v. Chaplin. 
Charlton v. Low. 
Cheſter 5, Cheſter. 

* Chion (ex Parte). 
Clavering v. Weſtley. 
Clerk aud Cowper. 


Cleveland (Dux de) and Oſmond. 


Cole v. Gibbons & al' 
Cole and Gibbs.“ 


A. i /go.Cook D. Arnham. 


Cookſon and Duke of Somerſet. 


.* Coopers Company and Wildey. 


* Cefby and Pakeman. 


* Cotton and Frankland and Lane, 


Cowper v Clerk. 
Cow per v. Scott & al'. 
Cox (Lady) her Cafe. 


33 
Cox (vir Charles) his creditor's caſe, 


Page 244 


229, 245, 


Craddock and Lake. Pace 158 
293 |* Crocker and Thompſon. 315 
303 } Croft v. E 80 
267] * Croſs v. Ad 8 IOG 222 
319 Cruſe & al v. Be. id Ban fon. 20 
381 hb Curwyn 2 og 292 
36 * Curzon and Anton. 244 
257 D; 
Da Coſta v. Da Coſta. | 140 
The Earl of Orford. 401 
194 Davers (Sir Jermin) v. Dewes. 40 
202 | Davis v. Gibbs. 29 
258 |* Day v. Sarage. 17 
312 |* De Golls v. Ward. 311 
242 | Deſbouvrie and Puley. 315 
202 * Duncomb v. Hanſley. 333 
285 Dunn v. Green. 9 
D Eyre ux and Winter. 189 
E. 
313 
315 Eaſt- India Company and London Aſ- 
211 ö ſurance, 326 
361 | Eaſt India Company and Wych. 309 
197 | Eaſt v. Thornbury: _ 126 
375 |* Edwards (Sir Francis) and the Duke 
234 of Bridgwater. EOF 
250 Edwards and Vick. 372 
205 Egerton and Head. 280 
305 |* Ekins and Green, 306 
328 Elton and Brown. 202 =: 
55|* Engliſh and Caſeburn. 234 
137 {Evelyn (Sir John) and Stonchoute. 
402 252 
155 |Eyre's Caſe, 13 
129 
290 
25 5 | F. 
283 | 
390 | Farringdon & al' and Bettiſon. 236043: 
128 Fawcett and Buck. 242 
314 | Ferrers (Earl of) and Nightingale. 206 
* Finch v. Earl of Winchelſea. 400 
394 |* Fleetwood and Gould. 251, 252 
155|* Fletcher and Lowther. 46 
119 | Flower and Tourton. 309 
9 | Farteſcue Aland & al and Sheldon. 
| 104 
341 oy and Jordan. 412 
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Fowler v. Fowler. Page 353 
»Freeman v. Goodland. 411 
* Fullham v. Jones. 222. 
Furzo and Godfrey. 185 
G. 
Galton and Mallack. 352 
Gibbons and Cole & al'. „ 
Gibbs v. Cole. 255 
Gibbs and Davis. 26 
* Glover and Powell. 252 
Godfrey v. Furzo. 185 
* Goodland and Freeman. 411 
Goodchild and Jones. 33 
Goodwyn v. Lifter. 387 
Gordon v. Raynes. 134 
* Gore and Weekes. | 184 


* Grafton (Duke of) v. Sir Thomas 


4 Table of the Names of the Caſes. 


* Gould v. Fleetwood, 251, 252 


Holmeden and Lomax, Page 176 
Hopkins (ex Parte). 152 
' Horſey's Caſe. 


Hamphreys (Orlando) wv. Sir Willing 
Humphreys. - 349 

Humphreys (Sir William) v. Orlando 
Humphreys. 395 

* Hungerford and Counteſs of Briſtol. 


Hanmer. 266 
* Green v. Ekins, 306 
Green and Dunn. 9 
* Grice v. Grice, - 49, $0 
Groſvenor (ex Parte). 103 

H. 

* Hales v. Riſley. . 
Hall v. Hardy. 5 85 187 
Hall and Potter. ; 392 
* Hammond v. Jones. 318 
Hankey and Morrice. 146 
* Hanmer and Duke of Grafton. 266 
* Hanſley and Duncomb. 333 
Hardy and Hall. I87 
Harris v. Ingledew. g1 
Harris v. Pollard. 348 
* Harwood and The King. 118 
Harvey and Belſh. 288 
Haſlewood v. Pope. 322 
Head v. Egerton. 280 
Heard & Ux' v. Stamford. 409 
* Hender v. Roſe. 124, 317 
* Hetherington and Sidney. 140,147 
Herbert (Mr.) his caſe. 116 
* Hickman and Ledſome. 114 
Higden & al' v. Williamſon, 132 
Hodſon v. Earl of Warrington, 35 
Hodgſon and Studholme. 300 
Holder v. Chambury., 256 


* Huntingdon (Ear! of) v. Counteſs of 
Huntingdon. 319 
Hutchinſon and Atkinſon, 258 
Hyde (Commiſſary) his wife and Bell. 
38 

H 
* Jenner v. Tracy. 288 
Ingledew and Harris. g1 
* Johnſon v. Medlicot. 130 
Johnſon v. Ogilby & al'. 277 
jones and Fullham. 222 
Jones v. Goodchild. 33 
Jones and Hamond. 318 
Jones v. Earl of Strafford & al. 79 
Jones v. Thomas. . may 
* Jordan v. Foley. „ 
* Ivy v. Ivy. "= 

K. 
Kerridge and Martin. 240 
* Kidby and Luther. 170 
* King (Sir Kein his account of ab- 
juration. 33, 39 
* Eingſmull (ex Parte). 111 
King v. King and Ennis. 358 
King v. Withers. 414 
Knight v. Knight. 331 

L. 
Lake v. Craddock & al' 158 
* Lamprey and Atwood. 128 
* Lane v. Cotton and Frankland. 394 
Law. v. Law. 391 
Lechmere v. Earl of Carliſle, 211 
* Ledſomey. Hickman. 114 
Leigh and tae Attorney General. 146 
Lewen and Sellon, 239 
Lewin v. Lewin. 15 
Lilly 
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Lilly v. Oſborn. Pa e298 
Liſter and Goodwvn. 387 
Lomax v. Holmeden. 170 
London Aſſurance Company v. Eaſt- 
India Company. 26 
* Lloyd v. Lord Say and Seal. 170 
* Lloyd and Burton. 285 
* Lloyd v. Cardy. | 313 
Lloyd & al' v. Spillet. 344 
Low v. Burron. 2602 
Low and Charlton. 328 
* Lowther v Fletcher, 46 
* Luther v. Kidby. 170 
Luxton v. Stephens. 373 
* Lyne v. Willis. 352 
M. 
Mallack v. Galton. 352 
Marſhall & Ux' and Blue. 381 
Martin v. Kerridge. 240 
Marwood v. Turner. | 163 
Meal and Wych. 310 
* Medlicot and Johnſon. 130 
Mills v. Banks. { 
Miller v. Miller & al. 35 
* Milner and Curwyn. 292 
* Mollineux . Powell. 208 


* Montague (Ducheſs of) and Rawlin- 


fon. 264 


* Morrice v. The Bk of England. 


402 

Morrice v. Hankey, 146 

* Mortagh and Carlton. 315 
N. 

Naiſh and Tourville, 307 

Newſome v. Bowver. 37 


Nightingale & al a. Com. Ferrers. 206 
North v. Comit' & Comitiſſ' de Straf- 


tord. 148 
- Norton v. Norton. 317 
* Nutten and Thuriton & De Chair 
237 

O. 
Ogilb; and ſohnſon. 277 
* Onllow (Mr.) his cale, 8 
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* Orford (Earl of) and Darſton. Page 


Oſborn and Lilly. 


Oſmond v. Fitzroy & Ducem de Cleve- 


land, 


* 


P. 


Packer v. Wyndham. 
* Pakeman v. Ceſby. 
* parker v. Turner. 


Paſchall ad Lord Carteret. 


* Peach and Weekes. 

* Pendlebury and Allen. 
Pendrel v. Pendrel. 

Pett and Robinſon. 
Piddock v. Brown, 
Pierce and Adams. 

* Pitt and Berney. 
Pollard and Harris. 
Pope and Haſlewoad. 

* Potter v Hall. 

* Powell v. Glover. 

* Powell ana Molineux. 
* Powes (Lady) her caſe. 
Puſey v. Deſbouvrie, 
Pyke and Croft. 


R. 


76, 


401 
298 


129 


298 
314 

10 
197 
230 


142 
276 


249 
288 

11 
293 
349 


322 
392 


252 
208 
273 


315 


180 


* Rawlinſon v. Ducheſs of Montagu, 


Raynes and Gordon. 
Rex v. Bigg. 

Rex v. Burridge. 

* Rex v. Harwood, 
* Rex v. Raines. 
Rex v. Smith. 


Rigby and the Attorney (eral. 


Rilley and Hales, 
Rober ts . Roberts. 
Robin fon x . Pert. ; 


Robinſon & al. v. Tonge. 


Rogers v. Rogers. 

* Roſe and Hender. 

* Roſwell's Caſe. 
Rowlandſon (ex Parte.) 


* Savage and Day. 


14 


* Say and Seal (Lord) and Lloyd. 


204 
144 
419 
439 
118 
337 
154 
145 
210 

66 
249 
398 
193 
317 
268 
105 


17 
170 


Scott 
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* Walrond azd Wheeler. Page 63 
* Ward and De Golls. 371 
Warrington (Earl of) aud Hodſon. 35 
* Waſteneys v. Chappel, 205 
* Webb (Mr. the Conveyancer) his 


Scott and © Sowper. Page 119 | 
* Searle and Lord Barrington. 397 
Sellon v. Lewen. 239 
Sharpe v. Carter and Evans. 375 
Sharpe aud Taylor. 371 
Sheldon v. Mr. J. Forteſcue Aled: 
104 
* Thepherd v. Shepherd. 234 
Shirley v. Comit' Ferrers. 77 
* Sidney v. Sidney. 269 
Sidney V. Hetherington, 146, 147 
Slanning v. Style, 334 
Smith v. Turner. 13 


Somerſet (Duke of) v. Cookſon. 390 
South-Sea Company v. Wymondiell. 


f 143 
Sp enſer and Wjlſon. 172 
dense V. Carpenter, 361 
illet and Lloyd, | 344 
-:zmford and Heard, 409 
Stephens and Luxton. 373 
' Sronchouſe ©. Evelyn. | 252 
Storke v. Storke. 5 51 
Strafford (Earl of) and Jones, 79 
Strafford (Earl and Counteſs of) and 
North, 148 
dtudholme v. Hodgſon, 300 
Style and Slanning, 334 
F. 
anner . Wiſe. 295 
or v. Sharpe. 371 
nomas and jones. 243 
hompſon's Cale. 195 
I hompſon v. Crocker, 315 
hornbury and Eaſt. 126 
Thurſton & De Chair v. Nutton. ] 237 
Jonge & al' and Robinſon. 398 
ourton v. Flower. | 309 
Tourville v. Naiſh. 307 
1 racey and Jenner, 288 | 
Vorner and Marwood, 7 163 
* 'Furner and Parker, 10 
Purner and Smith.. 5 WH 
V. 
Vick v. Edwards. 372 


opinion as to the limiting over a re- 
mainder in an eſtate for lives, after a 
grant made thereof to one and the 


neirs of his body. 263 

* Weeks v. Gore. 184 
0 Weekes v. Peach. 230 
Weſtley and Clavering. 402 
* Weſton ꝓ. Berkeley, 244 
* Wheeler v. Waldron, where ſee an 
obſervation on that caſe from the 
record. 63 
Whitfield azd Bewick, 267 
* Wildey v. the Cooper Company. 
128 

Williamſon and Higden. 132 
W ling D. Baine, 113 
* Willis and Lyne. 352 
| Wilion a Colton. 190 
Wilſon v 3 172 
* Winchelfea (Earl of) and Finch. 399, 
| | 400 

* Winter v. D'Evreux. 189 
Wiſe and Tanner. 295 
Withers and King. a 414 
Witter v. Witter. 99 
Woolcomb v. Woolcomb. 112 
Wrotteiley- v. Bendiſh. 236 
Wych v. the Eaſt-India Company. zog 
Wych v. Meal, 310 
Wymondſell and the South-Sca Com- 
pany. 143 

* Wyndham and Packer. 199 

V. 
* Yale (ex Parte). 24. 
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A. | Attorney General v. Hird. Page 262 
BNEY s. Miller. Page 171 v. Cock. 347 
Adams v. Pierce. 205 | Atwood and Taylor, 237 
Addis v. Clement. 29 Avelyn v. Ward. 386 
Addington v. Can. 347 | Aykwell and Smith. 74 
Akeroid v. Smithſon. 22 . | 
Allen and Keat. _. 74 B. 
Allen v. Poulton. 360 | Bailey and Baker. 266 
Ameſbury v. Brown. 235 | Bailey axd Snellgrave. 358 
Ancaſter, (Duke of } v. Mayer 325 | Baker v. Rogers. 157 
Anderſon and Ruditone, 171 | Baker v. Bailey. | 266 
Anderton v. Cooke. 325 | Bampfield v. Wyndham. 325 
Andrew o. Clark. 43 Banks v. Sutton. 232 
Andrews v. Brown. go | Barkham ad Brown. 235 
Annandale, (Marchioneſs of) v. Harris, | Barret v. Gore, 28g 
| 341 | Barry v. Edgeworth. 298 
Ardglaſſe, (Earl of) v. Muſchampe. 292 | Batten v. Earnley. 337 
Ardglaſſe, (Earl of) v. Pitt. 292 | Beachcroft v. Beachcroft, 9 
Arnald v. Arnald. a 165 | Beauclerck v. Dormer. 262 
Arnold v. Chapman. 22 | Beaufort, (Duke of) v. Bertie. 52 
Arundel v. Trevillian. 74 Bellamy v. Burrow. 394 
Aſhburner v. Macgwire. 330 | Bellahs a Southern, 174 
Aſtley and Evans. | 179 | Bendlowes and Wainwreight. 325 
Atkins and Duke of Devon. 1606 | Bennet and Thomas. 355 
Atkyns v. Atkyns, 61 Benſiey and Bigge. 262 
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Term. S. Trinitatis, 1724. 


Mills verſus Banks. 


N the marriage of Mr. Zuterell with Mrs. Mary Tregon- 
well, in 1680, Mr. Lutterell made a ſettlement of his 
eftate; and Mr. Tregonwell, the father of the ſaid 

Mary, made alſo a ſettlement of his eſtate; and in the Tre- 


;-muell ſettlement there was a term raiſed out of the Tregomoell 


eſtate (being the manor of 17:lton- Abbas in Dorſetſbire) ſubſe- 
quent to ſeveral eſtates ſince determined, to the uſe of truſtees 
for 200 years, remainder to the uſe of the firſt, &c, ſon of the 
marriage in tail-male, remainders over. 


11 


Caſe 1. 


Lord Chan- 
cellor Mac- 
CLESFIELD. 


2 Eq. Ca. Ab. 
491. pl. 4. 

The truſt of a2 
term is, to raiſe 
daughters por- 
tions by rents, 
iſſues and pro- 
fits; or by make 
ing leaſes for 
three lives at the 
ancient rent; 
or by granting 
copyholds on 


fines; the money to be paid to the daughters at their age of eighteen or marriage, or as ſoon after ag 


the ſame can be raiſed out of the premitles as aforeſaid ; ; the portions as it ſeems, may not be railed by 


12)e or mortgage. 


The truſt of the 200 years term was, to raiſe 10,000 J. 


for the younger children, ſons and daughters of the marriage, 


by rents, iſſues and profits, or by making leaſes for one, two 
or three lives, or for any number of years determinable on one, 
two or three lives; reſerving the ancient rent; or by granting 
copyholds on fines ; the money to be paid to the daughters at 
their age of eighteen or marriage, and to the ſons at twenty- 
one, or as ſoon after as the ſame could be raiſed out of the pre- 
miſſes, as aforeſaid. There were iſſue by the marriage one 
fon and two daughters; the ſon died when about twenty years 
of age; the two daughters intermarried, the eldeft with Sir 
George Rook, the youngeſt with Mr. Faru, and he ſoon after 
dying, ſhe married Mr. Aþh. 


In 1706 the Lord Cowper decreed this 10, ooo J. to be raiſed 
by ſale of the truſt term, and to carry intereſt only from the 
time of the decree. Mrs. Lutterell ſurviving Mr. Lutterell, mar- 


ried Sir Jacob Banks, by whom ſhe had ſue two ſons, and died; 
Vor. III. B 


and 


121 
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M1u1,5 v. 


BANKS. 


fa) Vol. 2. 20s 


De Term. S. Trin. 1724. 


and Sir Jacob Banks and the two infant ſons were parties to the 
decree. After the making of whieh decree, Sir George Rook 
and his lady being dead, and having left an infant ſon, and 
executors in truſt, the executors lent 50007. to Mr. A on a 
mortgage of this truſt term for 200 years, which mortgage was 
approved of by a Maſter, and the money placed out in pur- 
ſuance of a decree that had been made in another cauſe touch- 
ing an account of the eſtate of Sir George Rook. 


And now the'cauſe was reheard [A] before the Lord Maccleſ« 
field ; when it was inſiſted in ſupport of the decree, that the ſame 
being made by the Lord Cowper in 1706, (eighteen years 
ſince) and ſo many things done in the mean time; as the lend- 
ing of an infant's money, put out by a decree of this court 
with the approbation of the Maſter, and lent by executors in 
confidence of ſuch decree, and as it were, by the hands of the 
court: it would be very hard to reverſe ſuch a decree ; ſo that 
if there were any difference to be found betwixt this and the 
caſe of {yy verſus Gilbert, that difference, though but a ſlender 
one, ought to be allowed, and the decree to ſtand. And it 
was much inſiſted, that in the principal caſe there was a moſt 
apparent difference; the money being by the deed appointed 
to be raiſed and paid at a certain time, (v:z.) the portions for 
the daughters at their age of cighteen or marriage; and tho' 


the ſubſequent words were, or as ſoon afterwards as the ſame - 


can be raifed out of the premiſſes, as aforeſaid, yet this muſt be 
ſtill underſtood to mean in ſuch time as might beſt anſwer the 


intent of a portion, ſo as that the daughters might have theic 
money in a reaſonable time to advance them, which could not 
be done by the yearly profits ; theſe being to ſmall, as not to 


be ſufficient to pay the money in twenty years, and would 
rather be an annuity than a portion. 


Beſides, the ſettlement in the caſe of Toy verſus Gilbert was 
made in 1651; when the word profits was not taken in a ſenſe 
ſo large, as to extend to profits ariſing by ſale : but according 
to the natural and obvious import of the word, ſignifying the 
annua] profits or rent of the land. And this was mentioned 
as one (a) of the reaſons for the decree in that caſe. 


2 


—— 


[AJ Note; The decree of the Lord Macclesfield in the caſe of Ivy v. Gilbert, and 
which was afiirmed in the Hou/e of Lords, 9 vol. 2. 13.) occaſioned this re- 


bearings 


Neither 


De Term. S. Trin. 1724. 


Neither in the caſe of [yy verſus Gilbert was there any mo- 
ney put out with the approbation of the court, which was to 


de endangered by the determination then made; moreover, 


that was allowed on all hands to have been an hard caſe, and 
for that reaſon not to be extended : that the lending money on 
an eſtate decreed to be mortgaged or ſold, was not to be diſ- 
countenanced; and though it might be objected, that the 


words of the truſt of this 200 years term being, to raiſe the 


money by rents and profits, or by leaſing for three lives at the 
old rent, or by the granting of copyhold on fines; though it 
might be objected, that the word profits cannot here be ex- 
tended to a mortgage, becauſe the leaſing is confined to three 
lives, and at the old rent; yet that would be no conſequence, 
becauſe in conveyancing it is common to make uſe of many 
unneceſſary words; for inſtance, to ſay, that the portion ſhall 
be raiſed by rents and profits, or by leaſing, mortgaging or 
ſelling ; and yet the word /elling implies all the reſt, That in 
the caſes of Butler verſus Duncomb (a), Corbet verſus Maid- 


_ well. (5), and Rereſby verſus Newland (c), the father or mother 


of the daughter was living, who, it was to be preſumed 
would take care of their own child; and in thoſe caſes the 
mortgage or ſale deſired for the raiſing of the portions was a 
mortgage or ſale of a reverſion, That if in anſwer to the length 
of time ſince the decree it ſhould be alledged, that the ſaid 
decree was againſt an infant, to whom no laches can be im- 
puted, and who, as ſoon as of age, applied to be relieved 
againſt it; to this it might be replied, that as the heir of 
the lady Banks was an infant, ſo was alſo the ſon of Sir George 
Root, whoſe money was lent under the decree of the court, 


and with the approbation of the after, upon this very term, 


which my Lord Cowper had decreed to be ſold as aforeſaid ; and 
it is obſervable, that whenever an eſtate is decreed to be mort- 
gaged or fold for the raiſing of money, infants concerned 
therein have not a day given them, after their attaining their 
age, to ſhew cauſe, neither is their infancy regarded. 


Lafily, With regard to the rehearing of this cauſe, the this 
was ſaid to be a matter not of right, but merely diſcretionary : 
the court might either grant a rehearing, or refuſe it; and on 
this rehearing might open the decree, or deny ſo to do. And 
the diverſity manly taken at this time of day is, between 


B 2 profits 


1 


(a) Vol. 1. 448. 
(5) 2 Vern. 640. 


655, 
3 le) Vol. 2. 91. 
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profits generally, and yearly profits, the former extending to 
ſignify the land itſelf, or the profits which it will any way 
yield. 


On the other {ide it was urged, that the principal caſe was 


not to be diftinguiſhed from that of Joy and Gilbert; that the 


10,0007. was to be raifed by rents, iſſues and profits; or by 
leaſing for three lives, or ninety-nine years determinable on 
three lives at the old rent; or by granting copyholds on fines ; 
ſo that, though it ſhould be admitted that the word profits, if 
left general and at large, would extend to any profits, as well 


thoſe ariſing by ſale or mortgage, as ſuch as ſhould be pro- 


duced annually; yet in the preſent caſe there were terms of 


explanation, which reſtrained it to ſignify only annual profits; 


or elſe, why was the power of leaſing, or granting copyholds, 
added? nay, even in the way of laaſiug, the party was obliged 


to reſerve the ancient rents; and could he that was diſabled | 


to leate for leſs than the ancient rent, be imagined to be in- 
truſted with a power to ſell? that ſuppoſing the truſt were to 
raiſe the money by rents, iſſues - and profits, or by ſelling a 
moiety of the lands during the term, could it be thought that, 
by virtue of the word profits, the truſtees might ſell one half, 


and alſo by their expreſs power to ſell, diſpoſe of the other 


half; which yet, by the confiruction contended for, they 
might do, but that this would be monſirous to the higheſt 
degree. | 

As to what had been objected, that the decree in the caſe 
now reheard was made eighteen years fince, and that money 


had been lent on, the term decreed to be ſold: no precedent 
could be ſhewn, where matters happening ſince the decree 


were ever allowed to add to the ſtrength or reaſon thereof; 


neither could arguments of compaſſion alter the caſe, which 


muſt be governed by the expreſs words and plain intention of 
the truſt ; though, conſidering the great portions by which 
the daughters of Mrs. Lutterell (now lady Banks) were provid- 


ed for by her former huſband, and alſo what a charge this 


10,0007. in queition, together with the intereſt thereof, 
would bring on the inheritance and on the ſon and heir of the 
lady Barks, it was moſt reaſonable that her eſtate ſhould be 
eaſed of this burthen as much as poſſible. 

h CT EE Sn | That 
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| That if the money had been to be raiſed by leaſing, or 
granting copyholds, and not otherwiſe, there would be little 


queſtion, but that the truſtees, in ſuch caſe, could not ſell 
or mortgage; now here theſe words were plainly implied, 
theſe affirmatives manifeſtly inferred a negative; and this 
was the reaſon (a) of the decree in the cafe of Butler verſus 
Duncomb. So in our law books it is the general doctrine, 
that affirmative ſtatutes imply a negative [B]. | 


Further : Where the words and intent of a ſettlement are 


plain, it is improper to argue from the inconveniencies 


ariſing from ſuch ſettlement ; for the ſame ſettlement which 
ordered the payment of the portions at eighteen, or as ſoon 
after as the ſame could be raiſed by the means aforeſaid, 
might have ordered the payment thereof at the daughters 
age of forty years; the ſame ſettlement which ſecured 
to the daughters in the principal caſe a portion of 10,0007, 
might have given them but one thouſand pounds; in which 
caſe, had they complained never ſo much, they could not 
have been relieved; or it might have provided theſe por- 


tions for ſuch of the children of the marriage only as were 


otherwiſe unprovided for, or as ſhould be unprovided for at 
the death of the father and mother, as in the caſe of Corbet 


and Maidwell: that the caſe of Sir Willoughby Hickman (b) V. 


Sir Stephen Anderſon, was allowed to have been an hard caſe 


upon the daughter; but there the court faid, they could no 


more relieve her than they could make a new ſettlement. 
Lord Chancellor : The principal caſe in ſome things differs 


from that of Iv and Gilbert, but not materially, and in many 


reſpects is not ſo hard a caſe as that was. It is very obſervable, 
that here in the ſettlement of the Tregonwell eſtate, the truſt 
of the 200 years term is not ſaid to be for raiſing portions for 


daughters, but only the ſum of 10, ooo l. It is only the term 


in Mr. Lutterell's ſettlement that is for raiſing portions for 
daughters, and thereby the portions and maintenance are 
provided ; ſo that in the caſe in queſtion, none of the argu- 
ments drawn from the neceſſity of raiſing daughters portions 
within a reaſonable time are applicable, the money to be raiſed 


here being a bounty and not a portion. 


Mitts v. 
BAN RS. 


(a) Vol. I, 45. 


A ffirmative ſta- 


tutes imply a 
negative. 


1 


(b) Trin. 1710. 


Vide 2 Vern. © 


655. 


[B] See a remarkable inſtance of this cited by the reporter in his argum 


the caſe of The King verſus Burridge, poſt. 461. 


— 


ent in 


I cannot 
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Mitts v. I cannot but think it to have been a due and juſt reſolution 

BANKS, in the caſe of Butler v. Duncomb, that all truſts of terms di- 

recting the methods of raiſing money, imply a negative, (viz). 

that the money ſhould be raiſed by the methods preſcribed, 

and not otherwiſe, [C] I admit the word profits, if found 

alone, would include a mortgage or ſale : But here the ſub- 

ſequent clauſe ſhews, that thereby muſt be intended annual 

{ 8 ] profits only, elſe ſuch ſubſequent clauſe for raiſing the money 

by leaſing, or granting copyholds would be abſurd. The 

natural meaning of the word profits is confined to ſuch as are 

annual, though in this court on particular occaſions, and to 

ſerve particular purpoſes, the ſenſe thereof has been extenaed, 

1 | unleſs where ſubſequent words were thought to abridge it ; 

1 but ſtill any one not a lawyer would underſtand it in the re- 

| ſtrained ſenſe. In the principal caſe it is a ſtretch to con- 

ſtrue it otherwiſe, by reaſon of the ſubſequent clauſe of leaſing 

for three lives at rack rents, and of granting copyholds. It 

might be as well inſiſted, that the truſtees might make a teaſe 

for four lives, or for years, determinable upon the death of four 

lives; or that they might make a leaſe for years, reſerving leſs 

than the old rent, as to ſay, that under this truſt they might 

make a mortgage or ſale of the term. And the caſe has been 

rightly put, that ſuppoſing the truſt were to raiſe the money 

by rents, iſſues or profits, or by ſale of a moiety of the pre- 

miſſes, there could be no queſtion but that the word Profits 
would not warrant the truſtees to fel] the other moiety. 


tis in the dit So that I ſhould not have made this decree, but the ſame 


eretion of the . . . | . | 5 
keen aloud Be having been made, and this being a rehearing, as it is in the 


| +> 6%. "oi diſcretion | D] of the court whether they will grant a rehear- 
} Ae Leger fi: ing, it is equally fo whether they will do any thing thereon. 
wm Ef 7h ASE 4» 


— 


; [C] See his Lordſhip's opinion to this purpoſe, in the caſe of Ivy verſus Gilbert, 
= vol. 2. 19. | 

} [DI In the cafe of Mr. Onfow, the preſent Speaker of the Houſe of Commont, the 
: court, on the circumſtances of the caſe, and the decree not being inrolled, retuſed 
"1 to diſcharge an order for a rehearing, though at the diſtance of about 24 years. 
14 By Lord King, the laſt ſeal after Hilary Term 1732. (1) 


(1) Vide Buck v. Fawcett, poſt. 242. P. C. 152. Houghton v. Weſt, 5 Bro. 
Puckeſs of Hamilton v. Mandy, 4 Bro. P. C. 152. | * 


Moreover, 
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Moreover, when an infant's money has been lent under a de- 
cree and by the approbation of a Maſter; for the court to 
make another decree ſetting aſide this ſecurity, would be to 
make the court fight againſt itſelf and act inconſiſtently ; ; all 
which renders it more proper to apply to a * ſuperior court. 
Again, as the court never gives any aid againſt a purchaſor or 
mortgagee without notice, this is a ſtronger caſe ; for though 
here is notice of the ſettlement, here is alſo notice that the 
court has declared and decreed that the term thereby raiſed, 
and the truſts declared concerning the ſame, impower the 
truſtees to ſell the premiſſes for railing the money for the daugh- 
ter of Mrs. Lutterell; and a power to ſell, * a power to 
mortgage, which is a conditional ſale. 


Wherefore, if the defendant Bazks, the heir at law of Mrs. 
Lutterell, (afterwards lady Banks) would have the opinion of 
this court in the caſe, and is for ſetting aſide theſe ſecurities 
on which the money of Sir George Rook, now belonging to 


his infant ſon, is placed; it ſeems neceſſary for him to bring 


an original bill. However, I will reſerve liberty for Mr. Banks 


to apply to the court, that ſo he may have time to adviſe with 
his counſel what-method it may be proper for him to purſue in 
this caſe, which is indeed a very extraordigary one. [E] 


M1115 v. 
BaKKs. 


The court will 
not without 
difficulty ſet a- 
fide a ſecurity 
made under a 
decree, and ap- 
proved of by the 
Maſter. 


Be 


\ 


LE] It appears from the Regiſter's book, that on the 11th of June 1725, there 


Donn verſus Green. 


Copyholder in tail accepted a grant from the lord of 
the manor, of the freehold and fee-fimple to him and 
his heirs, and died indebted by bond wherein the heirs were 
bound; and on a bill brought by the bond creditor for ſatis- 
faction out of the aſſets left by the obligor, the queſtion was, 


whether the premiſſes were aſſets by deſcent, and liable to 
the bond? 


The Lord Chancellor, aſter time taken to conſider of it, 
thus delivered his opinion. | 


Unleſs it be expreſsly found that the cuſtom of the manor 
allows of intails, then this is a fee conditional, and plainly 


— — 


B 4 PPTP 


—— 


Mas a petition to have back the depoſit, the parties having amicably —__ the matter, 


Caſe 2, 


| 


Lord Chan- 
cellor Mac- 
CLESFIELD. 


A. is a copy- 
holder in tail, 
the lord. grants 
the freehold of 
the copyhold to 
him in fee; the 
copyhold though 
intailed, is ex- 
tinct. 


[ 10 ] 
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Dunn vs. 
GREEN. 


merged by the grant of the freehold in fee: but ſuppoſing 
the cuſtom of the manor does warrant intails, yet the copy- 
hold is extinguiſhed ; becauſe in the eye of the law, that is 
but an eſtate at will, and muſt be merged by the grant of the 
frechold. The premiſſes by ſuch grant are ſevered from the 
manor, conſequently the cuſtom of the manor cannot corro- 
borate the legal eſtate at will. The copyholder cannot hold 
of himſelf, and the copyhold, though intailed, is ſwallowed 
up [F] in the greater eſtate eſtate of the freehold; and as the 
tenant, after ſuch time as he took the grant, did not himſelf 
continue a copyholder, ſo his ſon, on the deſcent of the free- 
hold, is likewiſe no copyholder, which may be ſaid from ſon 
to ſon ad infinitum. Moreover, if the intail of the copyhold 
be not extinguiſhed, it will be a perpetuity, ſince the only pro- 
per way of (1) barring the intail of a copyhold, is by recovery 


— ——— b — — 
— — 


— — 


1 [F] Sce 2 Chan. Rep. 174. and 1 Vern. 393, 458. Parker v. Turner, where 
5 the Lord Chancellor 7eferys delivered the like opinion in the like caſe. Quære 
| autem, If A. be a copyholder in tail, remainder to B. in fee, and A. takes a 
| q grant of the freehold from the lord to him and his heirs, and dies without iſſue ; 
1 is not B. in whom there was once a veſted remainder in fee of the copyhold pre- 


0 milles, intitled to the ſame ? 


(1) It has been ſince determined that, 
where the cuſtom does not preſcribe 
any particular mode of barring the in- 
tail of a copyhold, a ſurrender (altho' 
only to the uſe of the will) will be ſuſh- 
cient for that purpoſe without a cuſtom. 
| Carr v. Singer. 2 Ver. 603. Moore v. 
1 Moor, 2 Vez. 596. But a cuſtom to bar 
1 by ſurrender may be concurrent with a 
cuſtom to bar by recovery. Everall v. 
1 Smalley, 1 Wilſ. 26. and 2 Stra. 1197. 
by | S. C. Dee v. Truby, 2 Black. Rep. 
5 944. With reſpeQ to the quære made 


mainder-man could have no egquizy a- 
gainſt the tenant in tail, (who had power 
to bar the remainder by one mode or the 
other) upon the principle of Cann v. 
1 Cann, 1 Vern. 480. So, in Blake v. 
| lake, before the court of Exchequer, 
1 . 143 18th 1786, Robert Blake the elder 
N * deviſed a leaſe for three lives holden of 
17. 485 the Biſhop of Bath and Wells, in truſt 
5 N for his fon Robert Blake the younger, 
T6. End the heirs male of his body, and in 


.in. 


= 


8 's fi * 
1 


in the note above, it ſeems that the re- 


caſe he ſhould die without iſſue, for the 
plaintiff (his other ſon) in like manner. 
Robert Blake the ſon ſurrendered the old © 
leaſe and took a new leaſe for three lives, 
to him and his heirs, all which was done 
without the concurrence of the truſtees 
under the will. Robert Blake the ſon 
died without iſſue, having by will diſ- 
poſed of the ſaid leaſe. The bill was 
filed to have the benefit of the new leaſe, 
inſiſting that the ſurrender of the old 
leaſe and the taking of the new one, 
were not ſuff.cient to bar the limitation 
to the platintiff under the father's will, 
and that thoſe claiming under Robert 
the ſon ought to be declared truſtees of 
the new leaſe for the plaintiff. But 
the court was of opinion, that Robers 
the ſon being fenant in tail, a court of 
equity could not have called upon him 
to have declared ſuch a truſt in his life- 
time, and that there was no ſtronger 


equity againſt his repreſentatives; and 
diſmiſſed the bill. 


.. 


In 
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in the lord's court; but aſter ſuch ſeverance as in the preſent 


caſe, no recovery can be ſuffered in the lord's court. 


Another point in this caſe was, that the obligor in the 
bond (the ſatisfaction whereof was ſought by this * ſuit) had 
in his life- time made a mortgage of ſome lands of which he 
was ſeiſed in fee, for more than the value; and the mortgagee 
offering the lands in ſale, the purchaſor would not proceed, 
unleſs the heir of the mortgagor (who was alſo heir of the ob- 
ligor) would join in the conveyance, and the heir had 200 /. 
of the mortgage money for joining; whereupon the queſtion 
was, whether this 200 J. was aſſets? | 


Lord Chancellor: This is not aſſets, having been paid to buy 
off the obſtinacy of the heir, and not for the value of his 
equity, which was worth nothing. 


Adams wer/us Peirce. 


NE Adams, poſſeſſed of ſome leaſehold and other 1 

al eſtate, had a ſon and two daughters; and by his will 
gave to the value of about 2000l. a- piece to his two daugh- 
ters, and deviſed ſeveral leaſehold eſtates to his ſon, and if 
his ſon ſhould die within age, then the premiſſes deviſed to his 
ſon, to go to his daughters. The reſidue of his eſtate the 
teſtator bequeathed to his daughters, and made his brother the 
plaintiff executor, : 


The eldeſt daughter married the defendant Doctor htm 
who before marriage ſettled a ground rent of 99 J. per annum, 
on his intended wife and her iſſue in ſtrict ſettlement, and alſo 
ſettled 1000 l. part of the wife's portion. 


The ſecond daughter married a freeman of London, and be- 
fore the marriage the executor, with the conſent of the in- 


tended huſband, aſſigned over good part of the portion to 


truſtees for her ſeparate uſe, and to be at "ow ſeparate diſ- 
poſal, 


Both the daughters and 6 the ſon were infants, and the 
ſon having by aſſent of the executor entered on the leaſehold 
premiſſes, died during his infancy, whereby a conſiderable 
perſonal eſtate (to the amount of about 4900 /. ) came to the 
two daughters, 


The 


Dunn v. 
GREEN, 


One binds him- 
ſelf and his heirs 
by a bond, and 
mortgages ſome 
lands of which 
he is ſeiſed in 
fee for more 
than the value; 
his heir has 
200 l. for join- 
ing in a ſale 
of the premiſſes 
this 200 l. held. 
not to be aſſets. 
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Caſe 3. 


Lord Chan- 
cellor Mac- 
CLESFIELD. 


WW 


| 
N 


Abbaus v. 
PEix ck. 


De Term. 8. Trin. 1721. 


The plaintiff the executor in truſt brought this bill to paſs 


his own accounts; and that the two huſbands, in confideration 
of the increaſe of their wives portions, might make additional 


ſettlements ; eſpecially the citizen, who out of his own eſtate 


Where a term 
for years is de- 
viſed to A. for 
life, remainder 
to B. and the 
executor allents 
to the de viſe to 
A. this is a good 
aſſend to the de- 
viſe over. 


had made no ſettlement before. 


Lord Chancellor: The executor is here plaintiff, and not the 
huſbands ; if the latter had aſked any aid in equity, the court 
would have refuſed granting it but on ſuch terms as ſhould 
appear reaſonable. ; 


But the executor having aſſented to the legacy of the leaſe- 
hold eſtates to the ſon, this is an aſſent likewiſe to the deviſe 
(a) over to the daughters, who have thereby gain'd a legal 
intereſt in ſuch leaſehold eſtates, which I cannot take from 
them, nor deveſt them of what is already veſted in them by 
act of law. | Dos 


(a) Ott, Exec. Oct. Ed. 234» 


If money be de- 
viſed to an in- 
fant daughter 
who marries, 
the court may 
refuſe helping 
the huſband to 
the money, un- 
leſs he makes 

a ſuitable ſettle- 
ment. 


1 13/1 


Though, if the 
portion be | 
imall, and the 
huſband a fiee- 
man of Lon- 
gon, the cuſtom 
of London is 

a ſuitable pro- 
viſion. 


Indeed, with regard to ſuch part of the eſtate as conſiſts in 
money, the executor being but a truſtee thereof for the wives, 
the court cah chuſe whether they will let the huſbands have 
the money without making * a ſuitable ſettlement upon their 
wives; but the defendant Doctor Peirce having made a ſettle- 
ment before marriage, and being a perfon eminent in his pro- 
feſſion as a clergyman, and poſſeſſed of great preferments in 

the church, let him take the money due to his wife. 


Alſo as to the other huſband ; he being a linen-draper in 
Cornhill, a man of great dealings, and in a thriving way; the 
proviſion which his wife will be intitled to by the cuſtom of 
London, is a good proviſion; and the money coming to the 
huſbands, excluſive of the leaſehold eſtates already veſted in 
them by rhe exccutor's having aſſented to the legacy, being 
but inconſiderable, it is not worth while to ſettle that. There- 


fore let the executor account with the huſbands, and have his 


coſts to this time, reſerving all ſubſequent coſts (1). 


(1) Vide Facob/on v. Williamſon, ante, 1 vol. 458, Milner v. Colmer, 


ante, 1 vol. 382. Bi v. Brander, ante, 2 vol. 639. 
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Y marriage articles money was laid out on ſecurities, 
B and agreed to be inveſted in land, and ſettled ,on the 


- - huſband for life, remainder to the wife for life, remainder to 


the firſt, &c. ſon of the marriage in tail male, remainder to 
the richt heirs of the huſband. The huſband and wife died, 
leaving only one ſon, who being come of age petitioned the 
Lord Chancellor, that in regard if the lands were purchaſed, 
he would, as the only iſſue, be intitled to the purchaſed pre- 
miſſes, remainder to himſelf in fee, as heir to his father ; and 
ſince a fine only would enable him to diſpoſe of the premiſſes 
which fine might be levied as well in vacation as in term : 
for theſe reaſons the petitioner applied for an order, 
that the * money ſhould be paid to him, agreeably to what had 


been done by the Lord Parker in the cafe of (a) Short verſus 
Mood, and in many others of the like nature; for that it 


would be a vain thing for the court to enforce the making of 
a ſettlement, which, as ſoon as made, might immediately be 
defeated. Otherwiſe, had there been a remainder to a third 
perſon, as in ſuch caſe the ſettlement could not be defeated 
without a recovery, and the ſame not being to be ſuffered but 
interm, (before which the tenant in tail might die) therefore 


the court has been tender of taking away ſuch chance from the 
remainder man. ; 


Lord Chancellor: 1 cannot ſee why I ſhould not have the 


like regard for the iſſue in tail, as for the remainder man; it 


is poſſible the ſon (the petitioner) in this caſe, before he can 


light on a purchaſe, and ſettle it, may die, leaving iſſue ; and 


this is a chance of which I would not deprive ſuch iſſue. Alſo 
here may be a wife whom I may hinder of her dower. And 


though Mr. Solicitor General Talbot, preſſed this matter with 


ſome earneſtneſs, for the petitioner, the Lord Chancellor de- 
clared he could not do it, until he ſhould be better ſatisfied 
from precedents [(G]. 


Caſe 4. 


Lord Chan- 
cellor KING. 


2 Eq. Ca. Ab. 
42» pls 4.» 
Money is arti- 
cled to be in- 
veſted in a pur- 
chaſe; and to be 
"ſettled on A. 
in tail, remain 
der to A. in 
fee. A. has 
neither wife nor 
iſſue and might 
by a fine only 
diſpoſe of the 
lands if ſettled; 
yet the court 
will not order 
the money to be 
Paid to A, a 
fortiori they 
would not, if 
there were ei- 
ther wite or I. 
ſue ; but ſee the 
note. 


9 
(a) Vol. 1. 471. 


[G] Ald: in the*caſe of Mr. Or/low (cited in that of Mills verſus Banks 


W 


ant' 8.) the Lord King declared his pericverance in opinion as to this point, 
oblerving, that the levying of a fine is a thing of time, there being ſeveral offices 


to paſs; and the writ of covenant 15 to be under the great ſeal. 


All which im- 


pediments not being to be removed in an inſtant, the tenant in tail may by 
them be prevented from perfecting a tine, though never ſo much intended by 


him. 


De Term. S. Trin. 1726. 


him. But yet after all, the preſent practice conforms (1) to the Lord Parker's 
opinion; Nay, if a feme covert is intereſted in the money articled to be laid out 
in land and ſettled, her coming into court, and conſenting, will be (2) ſufficient 
to diſpoſe of ſuch her intereſt. As to the objection made by the Lord King in 
the principal caſe, that by this means a wife might be hindered of her dower; if 
the party applying for the money were married, it would, without doubt, be 
expected that his wife ſhould appear in court, and give her conſent thereto. 


(1) Vide Benſon v. Benſon, ante, i vol. 447. Canningham v. Moody, 1 Vez. 
131. Short v. Wood, ante, 1 vol. 471. 176. 
Eduards v. Countels of Warwick, ante, (2) Cunningham v. Moody, 1 Vez. 176. 
2 val. 173. Trafford v. Boehm, 3 Atk. Olabau v. Hughes, 2 Atk. 453. | 
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DE 
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1153 


Dame Suſannah Lewin, a Luna- 
tick, Widow of Sir William 


| Pl; if, 
Lewin deceaſed, by her Com- 925 
mittee. 
| George Lewin, Eſq; Defendant. 


IR Milliam Lewin, a freeman of London, left a wife [a 
lunatick] and no iſſue, and left his couſin, George Lewin, 
his executor, The queſtion was, whether in caſe a freeman 
before marriage makes a ſettlement of part of his perſonal 
eſtate upon his intended wife, this bars her of her cuſtomary 
part? And at the hearing, the late lords commiſſioners ſent it 
to the lord mayor and aldermen to certify what the cuſtom of 
Lon::n was in this caſe. On the 29th of March, 1726, the 
court of lord mayor and aldermen having heard counſel on 
both fides, certified, that they did not find there was any 
cuſtom of the ſaid city, by which a woman, who before her 
marriage * with a freeman thereof accepts of a ſettlement upon 
her of part of her huſband's perſonal eſtate, to take effect after 
ber huſband's death in cafe ſhe ſhall ſurvive him, (without 
taking notice of the cuſtom of London) is or is not barred of a 
cuſtomary part of his perſonal eſtate ; and therefore they ſub- 
mitted the ſame to the determination of the court. 


The queſtion ſent to the court of aldermen to be determin- 
ed being thus returned to the court of chancery, the Lord 
Chancellor King ordered the return to be quaſhed for uncer- 
tainty; and that the /ord mayor and aldermen ſhould certify a 
direct anſwer to the queſtion, affirmative or negative. On 
the 11th of April laſt the court of lord mayor and aldermen 
certified, that having inſpected ſome further precedents, which 

| they 


Caſe 5. 
Lord Chan- 
cellor KING. 


Sel. Ca. in Cha. 


14. 

1 Eq. Ca. Ab. 
159. pl. 6. 

A freeman of 
London before 
marriage ſettles 


: ſome part of his 


perſona! eſtate 
upon his in- 
tended wife, 

to take effect 
after his death, 
without men- 
tioning it to be 
in bar of her 
cuſtomary part; 
this will bar her 
of ſuch cuſtom- 
ary parts 


1 *16 ] 


k 3 _ : 
Py © 2 Nox = a” DOT * 


LEWIN v. 
LEWI t. 


It is ſufficlent, 
if the cuſtom of 
London be cer- 
tified by the re- 
corder at the 
bar ore tenus. 


117 0 


(0) 2 Ed. 2. Ce Zo 


De Term, S. Michaelis, 1727, 


they were not apprized of before, they did find, that if a wo- 
man before her marriage with a freeman of Londen accepts of 
a ſettlement upon her, to take effect after her huſband's death 
in caſe ſhe ſurvives him, of part of his perſonal eſtate, (with- 
out taking notice of the cuſtom of Londen) ſhe is thereby 
barred of her cuſtomary part of his perſonal eſtate, 


And now it was objected, that this return ought not to be 
received, becauſe not /igned by the recorder; and that it was 
reaſonable, where properties of ſo great value, as thoſe which 
the citizens of London poſſeſs, are to be determined, that the 
returns ſhould be with the moſt preciſe and exact certainty, 
Now one might be prevailed on to ſay by parol, what the ſame 
perſon would not venture to give under his hand, 


To which it was anſwered, that in the precedents in Raſlal 
143. and in Cro. Car. 361. The King verſus Bag ſhaw, both 
which are certificates of the mayor and aldermen, the [A] re- 
corder makes this return ore tenus, & non aliter; and ſo like- 


wiſe is the opinion in Salk. 192. the mayor of Thetford's caſe, - 


where Holt Chief Juſtice ſays, that at common law no officer 
was bound to ſign a return; and the ſtatute of (a) York obliges 
a ſheriff to do it, but does not extend to mw, coroners, or 
other officere. 


Lord Chancellor : The recorder is not bound to ſign this re- 
turn, but did formerly come to the bar in perſon, and pro- 


nounce it ore tenus, and the mayor or recorder is not within the 


fatute of York ; ſo that the return is well enough. The reaſon 
of the cuſtom in the preſent caſe ſeems to be, for that the 
wife does not here truſt to the cuſtom of the city of Londen 
for her proviſion. Whereupon the Lord Chancellor de- 
clared, that tae wife was in this caſe barred of her cuſtomary 
part. 


very remarkable one in reſpect of its conſequences) were as 
follow : | 


* 


—ů—— 


[A] But note; If the certificate be falſe, an action lies againſt the mayor and 
aldermen, and not againſt the recorder; for it is their certificate by the recorder. 
Heb. 87. Day verſus Savage. 


Lib. 


The precedents produced on this occaſion (and the firſt a 


eo yy « « wy A i ay 


— 


De Term. 8. Michaelis, 1727. 
Lib. de antiquis legibus, 30 H. 3. Anno 1246, de dotibus 


mulierum London'. Eodem anno die lunæ prox' prius hoke- 
day [B] adjudicat ſuit in Guildball, quod mulier certa & ſpeci- 
ficatd dote dotata, non poteſt nec debet amplius habere de catallis viri 
ui defuncti, quam certam & ſpecificat dotem ſibi aſſignat' niſi de 
voluntate viri ſui, Hoc autem contingebat per Margaretam 
relictam Johannis Vyel ſenioris, quæ petebat in huſtings Lon- 
don' tertiam partem catallorum dieti viri ſui per multimoda 
brevia domini regis. 


Will' Vyel & Nich' Batt vic' codein anno die lunz prius 
ad vincula ſancti Petri, acceſſit Henricus de Baye juſticiarius 
domino rege emiſſus, apud ſanctum Martin* Magnum, ad 
audiend' recordum quod dat? fuit per querimoniam Margaretæ 
Vyel, die lunæ prius hokeday anno precedenti, ſicut in hoc 


rotulo prenotatur. De quo judicio dicta Margareta conqueſta 


fuit domino regi, & invenerat plegios ad proband?” illud eſſe 
ſalſum unde quer'. Ibidem coram majore & civibus perlecto 
illo recordo, ac univerſis brevibus domini regis, quæ dicta 
Margareta impetiverat, lectis & auditis, dixit juſticiarius : 


Ego non dico quod judicium iſtud fit falſum, ſed debilis eſt 


<« proceſſus ill', cum nulla fit mentio in recordo iſto de ſummon- 
& jtione adverſariorum dictæ Margaretæ, & cum Johannes 
“ Vyel vir illius fecit teſtamentum, non pertinebat ad veſtram 
curiam, tale placitum terminare.” Cives reſponderunt, 
non fuit neceſſe ad illos ſummonend' qui bona defuncti habue - 
unt, cum ipſi ſemper prompti fuer” offerent' ſe ſtare ad rectum 
dictæ Margaretæ in curia noftri, & tandem potuimus illud 
placitum terminare per aſſenſum dictar* partium nihil calumni- 
antium, & petentium fore eccleſiaſticum, & ſicut dominus 
rex nobis per breve ſuum illud terminare precepit. Tandem, 
multis altercationibus inter juſticiar* & cives factis, dixit juſti- 
ciarius, quod oftenderet illa omnia domino regi & concilio 
ſuo, & fic receſſerunt. Poſtea, ac ſclummodo de cauſd ills 


[Ci, cepit dominus rex civitatem in manu ſua, & commiſit 


em 
* 


Lewin v. 


Lewin. 


( 18] 


— — 


: Ee Ree 


— 


IB] The firſt of Auguſt Hoketide, Hocday or Hoctide (cædes) diem obſervatum 
tradunt in memoriam omnium Danorum ea die clanculo & ſimul, in Anglia ubi 
tum dominabantur, à mulieribus fere occiforum. Vide Speiman's Glotlary Verbo 

Hocday, & Funii Etymologicum Anglicanum. 

[C] In the margin of this entry there is a note, obſerving it to have been uſual 

for this unhappy prince to ſeize tac liberties of the city into his hands, 


cam 


* 
c r 


| 
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Lewin v. eam per breve ſuum Will'o de Haverille & Edr'o de Weſtm' 
LEWIN ad cuſtodiend* ſalw' in vigil ſci” Bartholomzi ; unde major 
[19] & cives acceſſerunt ad regem apud Woodſtock, oftendentes 

ei quod nihil deliquerant, & non potuerunt gratiam ejus im- 
petrare. Quare, in adventu eorum apud London, predictus 
Will'us de Haverille cepit ſacram' de cleric? & de univerſis ſer- 
vientibus qui pertinebant ad vicecomites, ut eſſent attendent* 
ei, majore & vicecom' balliva ſua fic amotis. Poſtea, in die 
dominica ante feſtum ſanctæ Mariæ receperunt major & 
vicecom' in manibus ſuis per licentiam regis, & dies datus 
eſt ad reſpondend' de predicto judicio coram rege & barombys 
ſuis in craſtino tranflationis ſer? Edr'i apud Weſtm'. 


— 


— — S 
- 2 — 
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vi! : 
| | E 8% Od. 1688. Robert Handcoch, a freeman of London, died, 
| | and an inventory was exhibited of his eſtate, one moiety where- 

i | of, which otherwiſe would have belonged to his widow, was 

ji 9 by the cuſtom to be divided amongſt his four unadvanced child- e 

| | ren; for that the teſtator did covenant before marriage to 

1 leave his wife 10007. which is made a debt in the inventory, 

1 From the and allowed out of his whole eſtate, | ; 

Common 7 ; 3 3 0 

Serjeant”s gth April, 1719. An inventory was taken of the eſtate of 4 

Oftice. Thomas Cech, a freeman of London, and a moiety of the ſaid Z 

eſtate divided amongſt the children; for that the widow was 3 

provided for by articles of agreement before marriage. t 

21/? Nov. 1721. An inventory was taken of the eſtate of a 

John Slaney, and the widow's part thereof was by the cuſtom 8 

ee amongſt the orphans, the widow being provided for by 

the ſettlement [D]. Fo 

e: 

[D] It is to be obſerved, that queſtions touching the cuſtom of London, will, for £ 

the future, happen leſs frequently than heretofore ; ; it being enacted by 11 Geo. 1. 8 

cap. 18. That it ſhall be lawful for all perſons who, after the 1t of June 17 275 T 

«* ſhall become free of the city of Lendon, and for all who at that time ſhall be ſr 

«© unmarried, and not have iſſue by any former marriage, to diſpoſe of their th 

4 « perſonal eſtate. Sec, 17. Ja 

4 | « But if any perſon who ſhall be free of the city, hath agreed or ſhall agree by =! 
14 4 M riting, in conſideration of marriage or otherwiſe, that his perſonal eſtate ſhall 
1 | 4e be diſtributed according to the <uitom of the city; or in cate any perſon ſo free 

ce ſhall dic inteſtate, his perſonal eſtate ſhall be ſubject to the cuſtom. Seg. 18. th 

| | Or 


De Term. 8. Michaelis, 1727. 


Cruſe & al' ver/us Barley and Banſon. 


72 LLIAM Banſen ſeiſed in fee of ſome 3 and 
alſo of ſome copyhold lands, which he had ſurrendered to 

the uſe of his will, and being very much indebted by mort⸗ 
gages, bonds and ſimple contract, and having a wife and five 
children, (viz.) Chriſtopher, Erith, Elizabeth, Mary and Cecil] 
by will dated the 17th of January 1424, deviſed all his free- 
hold and copyhold lands to the defendant Barley and his heirs, 


in truſt to {ell the ſame for the beſt price he could get, and in 


the firſt place to pay off all incumbrances upon the premiſſes, 
and alſo all his juſt debts, He deviſed alſo his perſonal eſtate 
to the ſame truſtee, in truſt to ſell to the beſt advantage, and 
aſter the teſtator's debts paid, to apply the money ariſing by 
ſale of the perſonal eſtate; and alſo: the Money to be produced 
by fale of the real eſtate, amongſt his five children, in manner 


therein after mentioned, (viz.) to the teſtator's eldeſt ſon 
Chriſtopher Banſon, 2001, which the teſtator gave him at bis 


are , twenty-one; all the reſt and reſidue thereof to and 
amongſt his four younger children Erith, Elizabeth, Mary 
and Cecil, ſhare and ſhare alike, at their reſpective ages. of 
twenty-one, or days of marriage, which ſhould - firſt happen; 
and if any of his four younger children ſhould die before ſuch 
age, or marriage, his or her ſhare to go to the ſuryivors, 
The teſtator gave an exptels legacy to the ſaid defendant 
Barley, hom he alſo left ſole executor, and died. Barley the 
-xecutor renounced, and the widow of the teſtator took out 
».\niniftration with the will annexed. GChriflepber Banſon 
died under twenty-one, without having been ever married. 
The debts of the teſtator were conſiderable, and the eftate 
ſmall ; and the bill was brought by the creditors againſt Cecil, 


the only ſurviving ſon and heir at law of the teſtator, to prove 
| the will in equity, and to have a decree for ſale of the eſtate, 


Hereupon the only queſtion was, what ſhould become of 
the 2001. given by the will to Chrifopher at his age of twenty- 
one? it was admitted on all ſides, and alſo by the court, that 
this 200 J. did nevet veſt in Chriſtopher, it being by the will 


Veo, 2 given 


Caſe 6, 
Sir ſos ken 
Jexy Ls 
Matter of 
the Rolls, 


2 Eq. Ca. Ab. 
543. pl. 15. 
One has two 
ſons A. and B. 
and thre: daugh- 
ters, and deviſes 
his lands to be 
fold to pay his 
debts; and ag 
to the monies 
ariſing by ſale 
after debts paidz 
he gives 290 |, 
thereout to his 
eldrft fon A. at 
twenty one, the 
reſidue to his 
four younger 
children equals 
ly. A. the el- 
deſt Hes before 
twenty one, this 
2co |. hall go 
to che heir of 
the teſtator. 
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| 
| 
| 
; 
| 
| 
; 


1 given to him at his age of twenty-one, and not (a) payable at 
RW his age of twenty-one ; ſo that the age was annexed to the 
a) Vide z Vent, 


Lane Clobdry's gift, and not (1) to the time of payment; conſequently it was 


Caſe, vg: not an intereſt tranſmiſſible to the executor or adminiſtrator 
Il, 314. ffs 5 . f 

e ee 19. of the ſaid Chriſtopher. 

p. 347. Lev. 

277. Dyer 598. Salk. 415. 
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But then the Maſter of the Rolls 1 N to think, that it 
would not go to the younger children; becauſe only the reſidue 
of the money ariſing by ſale is given to them, which ſeemed to 
have excluded the 2001. legacy, ſo that his preſent opinion 
was, that this 200 J. belonged to the heir. 


ET. Sar —— — r 2 A IS Poe 


0 _— — — IE 3 
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Againſt which it was objected, f, that by this will all 
was made perſonal] eſtate, and no real eſtate left to deſcend ; 
and therefore in the bequeathing part it is ſaid, that as to the 
money to be produced by the ſale, &c. the teſtator diſpoſes 
thereof in manner therein after mentioned, (viz.) 200 l. to 

[22 ] his eldeſt ſon Oriſtopher at his age of twenty-one, It is true, 
where an eſtate is deviſed to be fold to pay debts, if there be 
a ſurplus, it ſhall go to the teſtator's heir at law; foraſmuch 
as when the debts are paid, the truſt is ſatisfied, and the mo- 
tive of the teſtator for ſale of the eſtate, at an end; and the 
heir if he pleaſes, on laying down the money for the debts, 
may take the eſtate himſelf: ſo that in all thoſe caſes there is 
| a reſulting truſt for the heir. But in the principal caſe the 
'Þ furplus of the money ariſing by ſale of the lands, and alſo of the 
1 | perſonal eſtate, is by expreſs words given to the younger children, 
1 | who in this reſpect are the heredes facti; and the 200 J. ſhall 
| * rather fall into the re/iduum, and belong to all the younger 
1 children as heredes facti, than to the only ſurviving ſon. 
Secondly, For that if Chriflopher the eldeſt ſon and legatee of 
| this 200 J. had died in the life of the teſtator, there could have 
| been no doubt but that this had been a lapſed legacy, and 
"x | would have fallen into the ru]; now in the preſent caſe, 
| in regard Chriſlepher the legatee died before his age of twenty- 
i one, and conſequently before the legacy ever veſted in him, 
* þ | it was as if it had been a lapſed legacy, and within the ſame 
| | reaſon. Thirdly, Becauſe if this 200/. ſhould belong and 


= - * 
> KM) 


(1) Vide Duke of Chandes v. Talbot, ante, 2 vol. 612, 
il | = | _ deſcend 
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deſcend to the heir, it would, in caſe be ſhould die before the Cavst e. 
receipt of the money, deſcend to his heir, which would give BARLEY, 
the money a deſcendible quality like land, | 


The Maſter of the Rolls ordered precedents to be looked 85 
into, ſaying, he would conſider of it; and at length declared 
his opinion, that the 200 J. ſhould be conſtrued as land, and A= 
deſcend to the heir; for that it was the ſame (1) as if ſo** Free « Fer, 


much land as was of the value of 200 J. was not directed to ae 1 404 


, 


be ſold, but ſuffered to deſcend. Wherefore the regiſter was ,, a, Font eee, 
directed to enter the deeree accordingly (2): EA u. 2, g. 


— YT OY STI TI PEI » e D r 


(1) The ſeveral caſes on this ſubjſect Smithhſon, before Lord Thurlow, March CR ai 
ſeem to depend upon this queſtion, 4th 1780. Chriflopher Holdſworth by x,, 
whether the teſtator meant to give to will gave ſeveral pecuniary legacies, An 
the produce of the real eſtate the quality and then deviſed all his real and per- At Cop 7 
of perſonalty to all intents, or only ſo ſonal eſtate to truſtees in truſt to ſell the 2 | 2 Z 
far as reſpeQed the 2 purpoſes ſame and to convert the ſame and every 2 1 « 
of the will. Mallabar v. Mallabar, part thereof into ready money, and out : 

Ca. temp. Tal. 79. Durour v. Motteux, of the produce to pay his debts and the 
i Vez, 320. are Caſes of the former abovementioned legacies, and to pay the 
kind; of the latter, are Cruſe v. Barley, ſurplus (if any) unto the ſaid ſeveral 
Arnold v. Chapman, 1 Vez. 108. Dig- legatees in proportion to their reſpective 


ne > by v. Legard, before Lord Haſburſt, legacies: two of the legatees died in 
8, Trin. Term, 1774, where E. B. deviſed the life-time of the teſtator: Lord Chan- 
8 her real and perſonal eſtate to truſtees, cellor approved of the caſe of Digby v. 
in truſt, to ſell, ts pay debts and Legard, and declared that the ſhares in 
he legacies, and to pay the reſidue to five the real eſtate of the two refiduary legatees 
he perſons to be equally divided between who died in the teſtator's life-time, re- 
1 them, ſhare and ſhare alike; ons of ſulted to the heir at law. Reg. Lib. A. 
the reſiduary legatees died in the life- 1779, fol. 668. But notwithſtanding 
all time of the teſtatrix: the court at the that ſuch intereſt reſults to the heir, as 
zer hearing, and afterwards upon a re- being a part of the produce of the real 
. hearing held that this was a reſulting eſtate undiſpoſed of, it may yet be perſenal 
p truſt, as to the ſhare in the real eſtate of eſtate of the Heir, and pals as ſuch by a 
0 the refiduary legatee who died in the reſiduary vegueit, Hewitt v. Wright, 
ave teltatrix's life-time, for the benefit of the 1 Bro. Cha. Rep. go. 
and heir at law. Reg. Lib. A. 1773. fol. 1 (2) Reg. Lib, A. 1727. fol. 227 
495, and 1774. fol. 325.— Alereid v. 
aſe, | | | | 
ty- 
im, 
ame 
and 


end 


2 


Caſe 7. 
Lord Chan- 
cellor RING. 
2 Fg. Ca. Ab. 
110 pl. 4 

126 pl. o, 10. 
Fitzgib 28 3. 
On a joint com- 
miMon againit 
two PArtne:? 
bankrupts, the 
leparate cre - 
tors, though 
they have taken. 
out [eparaic 
cCommilion?, 
tha!l vet to at 
liberty to come 
into oppole the 
allowing of the 
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IIorſey's Caſe, 


And B. joint partners in trade, became bankrupts, 
and the joint creditors took out a commiſſion of bank- 
ruptcy againſt them, and the ſeparate creditors of A. and B. 
took out ſeparate commiſſions againſt them reſpectvely. And 
30w tne ſeparate creditors, though they had ſued out ſeparate 
commiſſions, yet petitioned the Lord Chancellor to be admit- 


ted upon the joint commilſion to come in as creditors to prove 


meir debts; infiſling, that unleſs they ſhould prove their 
debts on the joint commiſſion, they could not oppoſe the al- 
lowing this certificate; and yet if A. and B. the bankrupts 
mould have their certificates allowed, though on ſuch joint 
commiſſion, this would diſcharge all their debts, as well ſe— 
parate as joint; and that it would be a moſt unreaſonable 
thing for creditors to be bound by that certificate which they 
bad no opportunity of oppoling.: whereas, though they ſhould 
be ſuttered to come in as creditors to prove their debts, in 
order to oppoſe the allowance of the certificate; it mipht ſtill 
be another queition, how far they ſhould be intitled to a 
ſatisfaction on the joint commiſſion : and they cited the cafe 
of one Sevens, (a) where a petition of this kind was granted. 


On the other fide the principal caſe was ſaid to differ from 
that of St:verrs ; becauſe here the ſeparate creditors had taken 
out feparate commiſions, which had not been done in the 
caſe cited, and by their taking out ſuch commiſſions, had 
elected to have their ſatisfaction out of the ſeparate eftate and 
effects of cach bankrupt; and though it were ſo that the per- 
ſons of the bankrupts ſhould be diſcharged by the allowance 


of their certiticate on the joint commiſſion, (as it was moſt 
reaſonable they ſhould, when they had given up all they had 
in tac world) yet their effecks would not be diſcharged thereby, 

; but 
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but the legal property thereof would be veſted and continue 
veſted in the aſſignees. 


Lord Chancellor : It ſeems that the 3 debts will be (A) 
diſcharged by the allowance of the certificate on the joint 
commiſſion; and if ſo, what remedy * can there then be for 
them ? It is plain that the Joint effects of A. and B. partners 
are liable to the debts or bankruptcy of one of the partners, as 
to a moiety of theſe effects: as if A. and B. are jointenants of 
a term for years, and J. S. has a judgment againſt A. only, yet 
a moiety of the term may be taken in execution on ſuch judg- 
ment. But I am not as yet reſolved what to do in the prin- 
cipal caſe, which muſt be adjourned over, in order to ſee 

precedents and what directions have been given in like caſes. 
After which his Lordſhip (a) ordered, that the ſeparate cre- 


ditors ſhould be at liberty to oppoſe the allowance of the cer- 
tificate; and with regard to their ſatisfaction, that the part- 


nerſhip creditors ſhould be preferred out of the partnerihip 
ſtock before the ſeparate creditors ; but that, it after all the 
partnerſhip creditors were paid, there {ſhould be a ſurplus, then 
the ſeparate creditors to come in for a ſatisfaction thereout, 
(viz. the creditors of each out of a moiety of ſuch ſurplus (1). 
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(a) 22d April 
1729. 


A] So on the other hand, if there be two partners, and one of them becomes 
a bankrupt, and on a ſeparate commiſiton being ſued out againſt him, his cer- 
tUiicate is allowed; this does not qnly diſcharge the bankrupt of what he owed 


ſeparately, but alſo of what he owed jointly, and an the partnerſhip account : 


becauſe 


by the act of parliament, the bankrupt, upon making a full diſcovery and obtain- 


ing his certificate, is to be diſcharged of all his debts. 


Nou the debts he owes 


jointly with another, are equally his debts as What he owes on his ſeparate 
account, conſequently he is to be diſcharged of both his joint and ſeparate debts. 
And ſo it has been determined by the judges of B. R. By the Lord Chan, allor 


Parker, ex parte Yate, 3 July 1721. 


(1) * Ex parte Cook, ante, 1 vol. 
doo. Wickes v. Strahan, 2 Stra, 1157. 


Nu v. Aale. 1 Atk. 675 Sc. In 


the matter of Simp/ons, 1 Atk 
Ex parte Rewiand/on, poſt. 405. 


138. 


Henry 
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* Fenry Davis verſus 1 Gibbs, Admini- 


ſtrator of Elizabeth Gibbs. 


In Domo Procerum, Hillary Vacation, 1729. 


HE lady Boreman, being ſeiſed in fee of lands in Kent, 


and poſſeſſed of a mortgage for years of the manor of 
Cranbrote in Efſex, and of an extended intereſt upon a ſtatute 
of the manor of Bow Brickbill-in Bucks, by her will dated the 
20th of March 1699, in a former clauſe thereof, deviſed all 
her manors, meſſuages, lands, tenements, hereditaments and 
real eftate whatſoever in Kent, Efſex, Bucks, Bedfordſhire, or 
elſewhere within the kingdom of England, of which ſhe was 
any way ſeiſed or intitled to, unto her nephew Henry Davis 
(the appellant) and to her niece Elizabeth (the wife of the 
reſpondent Gibbs) for their lives equally, ſhare and ſhare alike; 
and after their deceaſe, then the teſtatrix deviſed her ſaid real 
eſtate to the right heirs of her faid nephew Henry Davis (the 
appellant) and of her ſaid niece Elizabeth Gibbs equally in 
equal parts, to hold to them and their heirs, as tenants 
in common. 


Afterwards, by a latter clauſe, the teſtatrix, after ſeveral 
legacies, gave all the reſt, reſidue and remainder of her per- 
ſonal eſtate, plate, gold, &c, and all her mortgages, bonds, 


ſpecialties and credits, whatſoever they ſhould conſiſt of, afier 


her debts and legacies paid, unto her ſaid nephew Henry 
Davis and her ſaid niece Elixabeth Gibbs, equally to be divided 
between them.; and made her nephew and niece executors, 
and died, Elizabeth Gibbs died without iſſue, and her huſband 
the reſpondent Henry Gibbs was her adminiſtrator, and her 
brother the ſaid Henry Davis her heir at law, The teſtatrix 


the lady Boreman was ſeiſed in fee of lands in Kent, but had 


only a chatte] intereſt in Granbrote in Eſſex, and in Baw 
Brickhill in Bucks, 


The queſtion was, whether by this deviſe Henry Davis, as 
brother and heir of his ſiſter Elizabeth Gibbs, was intitled to 
the ſaid Elizabeth's moiety of the chattel intereſts in the lands 
in E/ex and — by way of executory deviſe (as ſuppoſed 


to 
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to be deviſed to the ſaid Elizabeth Gibbs for her life, remainder 
to her heirs;) or whether the ſaid moiety, after the death of 
the ſaid Elizabeth, ſhould go to her huſband as her adminiſtra- 
tor? and it was decreed (a) by the Lord Chancellor King, 
that the ſame belonged to the reſpondent the hyſband, as ad- 
miniſtrator to his wife, and not to her brother the appellant, 


as her heir at law. 


On this appeal the firſt queſtion that was made was, whe- 
ther theſe chattel intereſts were included in'the former de- 
viſing clauſe of the will? | 


And it was objected, that they paſſed by the deviſe of all 


| the manors, lands, hereditaments and real e/tate, which the 


teſtatrix was any way ſeiſed of or zntitled to, in Kent, Eſſex 
and Bedfordſhire ; for that a term for years is a chattel real 


and an ate, and may paſs in a will as a real eftate. Be- 


ſides, a will does not require technical or particular terms, 
being ſuppoſed to be made when the teſtator is in extremis 
& inops concilii; and therefore, though the words are never ſo 
improper, yet if the party's meaning can from thence be pick'd 
out, it will be ſufficient ; and ſuch meaning and intent will 
take place, however inaccurately expreſſed. | 


That this caſe was ftill the ſtronger, in that is teſtatrix 
had given all her manors, lands and hereditaments in Kent, 
Eſſex and Fucks ; and ſhe had no fee-ſimple lands in Eſex 
and Bucks, nor any other lands therein, but theſe chattel in- 


tereſts ; and therefore, as where ene who has no lands in 


fee, but is poſſeſſed of a term for years, deviſes all his lands 
to A. and his heirs, the term for years ſhall paſs (5): So in 
the preſent caſe, the teſtatrix having no lands in Eſex and 
Bucks, but only theſe terms for years, er chattel intereſts, the 
ſame ſhould paſs ; and the rather, becauſe the fee- ſimple lands 
in Kent would not ſatisfy the deviſe of the lands in Eſex and 
Bucks; ſo that it was the ſame as if the deviſes had been 
ſeveral, (viz.) as if the teſtatrix had deviſed all her lands in 
Kent to her nephew and niece for their lives equally, remain- 
der to their heirs. Item, She deviſed all her lands i in Eſex 
and Bucks to her ſaid nephew and niece for their lives equally, 
and after their deaths, to their ſeveral heirs, 


C4 On 


Davis v. 
GI BRG. 


(4)7 Feb. 1729. 


* 


(b) See the caſe 
of Day v. Trigg. 
ante, 1 vol. 28 
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On the other ſide it was faid, that theſe two ſeveral clauſes, 
in the will compriſed the ſever] eſtates of the teſtatrix; one 
the real, and the other the perſonal eſtate ; that a leaſe for 
years could nat be called a realeſtate, as it goes to executars, 
and is ſiable to debts by ſimple contract; and the ſame being 


perſonal eſtate, it would be hard ta make it paſs by the teſta- 


trix's deviſe of her real eſtate, eſpecially where there is 4 
different claufe in the will relating to the diſpoſition of the 
perſonal eſtate, and which by expreſs words has bequeathed 
all the teſtatrix's morigages and credits; and when the teſtatrix 
had no other mortgage, but that. now in queſtion, and the 
extended intereſt upon the ſtatute being a debt, (as is alſo the 
mortgage ;) theſe muſt paſs by the deviſe of all mortgages and 
credits: that this is one intire clauſe, by which the teſtatrix 
deviſed all her manors, lands, tenements, and hereditaments 
in Kent, Eſſex and Bucks, and is ſatisfied by paſſing the fee- 
ſimple in Kent; and if it were an objection, that the deviſe of 
the lands in Bucks and Eſſex would be void, ſhould it not be 
con{trucd to paſs the leaſehold lands in thoſe counties; by the 
ſame reaſon, the deviſe of all the mortgages would be void, if 
that did nat carry the mortgage of Cranbroke in Ex. 


And of this opinion was the Lord Chancellor upon the 
hearing before his Lordſhip (1), 


As to the other point; it was objected by the counſel for 
the appellant, that ſuppoſing the chattel intereſts to be com- 
priſed in the firſt deviſing clauſe, it would follow, that where 
one poſſeſſed of a term far years deviſes the ſame to A, for life, 
remainder to his heirs, this is an executory deviſe, and the 
ſame as if the deviſe were to 4. for life, remainder to ſuch 
perſon as ſhall be the beir of A. and will operate by way of 
deſcriptio perſonæ. It was admitted, if I were to deviſe /ands of 


| inheritance ta A. for lite, remainder to his heirs, or the 


heirs of his body; theſe are words of limitation, and A.'s 
heir, or heir of his body ſhall take by deſcent: but in the 
caſe of a term for years it is impoſſible the heir ſhouid take 
by deſcent z nevertheleis a term may by proper words be li- 
mited to 4, for life, remainder to the heirs of the body, or to 


(1) Vide Addis v. Clement, ante, 2 vol. 456. 
1 the 
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the heir general of H. after A.'s death; in which cafe A. ſhall 
in the mean time take the profits of the premiſſes for his life. 


That as this was agreeable to the reaſon of the thing; ſo 


there was the greateſt authority for it, even the authority of 


that houſe; for which was cited the caſe of Peacock verſus 
Sponer, (a) where one was poſſeſſed of a term for years, and 
on his ſon's marriage aſſigned over the term in truſt for his 
ſon and his then intended wife for their lives, and afterwards 
in truſt for the heirs of the body of the ſon's wife by the fon. 
The ſon had iſſue three daughters, and died; and the wife 
having adminiſtred to her huſband, married again, and with her 
ſecond huſband affigned over the term, In this caſe the de- 
termination of the Lord Chancellor Tefferys was, that the 
truſt of the whole term veſted in the wife, and muſt go to 
her executors or adminiſtrators ; but this decree was reverſed 
by the lords commiſſioners, and ſuch decree of reverſal med 
in the houſe of lords: that conformable to this laſt determina- 
tion was the decree in the caſe of Daffarue verſus Goodman & 


6” (b) made by the Lord Sommers, who declared, he thought 


himſelf bound by the authority of the caſe of Peacock verſus 
Spooner, and that it would be of dangerous conſequence to 
vary from a Caſe ſo ſolemnly adjudged, and render the rule of 
praperty wholly uncertain and precarious, ſince at that rate, 


none would know how to give an opinion. . 


To which it was anſwered, that where a deviſe of a term 
for years is to A. for life, remainder after £.s death to the 
hcirs of A. both by the reaſon of the thing, alſo agreeably to the 
precedents in point, this remainder ought to go to the exe- 


cutors of A. and not to the heir at law. That it would be, 


Davis v. 
G1BBS, 


[ 30] 


fa) 2 Vern. 446 
195 


(b) 2 Vern, 363. 


molt plain, if one ſhould deviſe a term for years to A. and his 


keirs, this muſt, after A.'s death, go to his executor, and not 
to his heir. So if the deviſe were to A. and after his death, to 


| his heirs; that it muſt be the ſame if the deviſe were to 4. 


Var life, and after the death of 4. then to the heirs of 4, The 
reaſon is, for that the law ſays, where a term for years is 
given to any one; it ſhall, after the death of the grantee go to 


his executors, and not to his heir; and where the limitation 


is made to the heir, this is thwarting and contending with the 
law, and therefore void. And though it ſhould be admitted 
that 


% 


31 ] 


— —ñä—„r̃ꝝ ̃ͤ́ñ——ů̃ —— —ę—ũ—ſ.— 
— 


Davis v, 
GIEBS. 


(2 1 Cos 66, b. 


() Sec vol. 134 
& 370. 


[ 32 3 


fc) I vol. 134+ 


Hillary Vacation, 1729. 


that where a term is deviſed to A. for life, and after his death 
to the heir of the body of A. (in the ſingular number) ſuch 
deviſe would be good, and take effect by way of deſcriptia 

 perſone, as in Archer's caſe (a) yet when the limitation is in 
the plural number, and not ſo much as to the heirs of the body 
but to the heirs of A. in general, (fo remote as that the perſon 
who may be heir cannot poſſibly be withinthe view of any one) 
ſhould this be conſtrued a good limitation, it could no way be 
barred by grant, or fine ſur conceſſit; for if good, it muſt be 
ſupported by way of executory deviſe, 


As to the authority of Peatock and Spooner, the ſame was 
allowed to be good; it having been looked upon as an hard- 
ſhip for a woman with an after-taken huſband to bar that pro- 
viſion which was made on the firſt marriage, for the iſſue 
thereof; and therefore it was held, that ſuch a proviſion made 


by the huſband, though out of a term for years, was within the 


equity of the ſtatute (5) of 11 H. 7. and that the wife could 
not in ſuch caſe bar the iſſue, (i. e. where the limitation of 


the truſt of the term is to the huſband and wife for their lives, 


remainder to the heirs of the body of the wife by the huſband) ; 
and yet even this opinion prevailed with difficulty, and by a pretty 
ſtrained conſtruction, a refined reaſon to help a compaſſionate caſe, 
inſomuch that if that very cafe were put of voluntary ſettle- 
ment made after marriage, the ſame would hardly come within 
that reſolution; and a deviſe is but a voluntary convey- 
ance, though the moſt favour'd of the kind. Or, if the Jimi- 
tation of the truſt of the term, or the deviſe had been, to the 
huſband for life, remainder to the wife for life, remainder to 
the heirs of the body of the huſband and wife, here the conſtruction 
would have been different; which was the caſe of Webb v. 
Nebb (c) determined by the Lord Harcourt on a view of pre- 
cedents and on time taken to conſider of it. Where a term 
was aſſigned to truſtees in truſt for the huſband for life, remain- 


der to the wife for life, remainder in truſt for the heirs of their 


two. bodies, and the huſband made an aſſignment of the term 
this was decreed to be good, and to bar the heirs of the body 
of the huſband and wite, and that the whole truſt of the term, 
ſubject to the wife's eſtate, veſted in the huſband. And this be- 
ing the laſt precedent, and infinitely ſtronger than the principal 


caſe, it would be dangerous to vary therefrom, eſpecially ſince 


here the term is deviſed to A. for life, remainder to his heirs 
| at 


6 —_— 


J 


Hillary Vacation, 1729. 


at large, who might be remote, never known, ſeen, or heard Hays . 
of by the tenant for life, nor by the teſtator, and conſequently Gizzs 
who could not be ſuppoſed to be within his view or contem- 
plation; and ſuch a deviſe was never attempted to be made 
good. | | 
In the laſt place the counſel for the reſpondent ſtrongly in- 
ſiſted on the very great delays that had been made uſe of by 
the appellant in this caſe ; and that though the cauſe had been 
four times heard in chancery, yet this laſt point had not been 
ſtarted till now. Wherefore it was prayed that the former | 
decree ſhould be affirmed, and the appeal diſmiſſed; which was 33] 
8 accordingly done, with 200 J. coſts (1). | 


I was of counſel with the reſpondent, 


> 
— 
e 


=. | | (r) Vide Webb v. Webb, ante, 1 vol. 134. 
6e | | 
d | | 3 | 
Jones verſus Goodchild. Caſe q. 
of | FE | 
| Lord Chan. 
, | Mother of a baſtard child by her will gave all her per- cellor Kine, 
E ſonal eſtate to the child, and made B. and C. her exe- 
ty cutors, in order to take care of her child and to do it juſtice. 3 3 
ey The mother died, and within a ſhort time after the baſtard 8.5 L 
0 . . . avin 
Ow died inteſtate, without wife, or iſſue. One of the executors baſtard, — 
5 brought this bill againſt the mother of her that was the mo- 9 
* ther of the baſtard, and who had in her hands the portion in fruit for the 
F : SOL baſtard who dieg 
1 belonging to the baſtard, praying an account of the ſame. inteſtate, and 
he without wife, or 
iſſue, The executor brings a bill againſt one who has part of his perſonal eſtate in his hands. The 
to defendant demurs, becauſe the Attorney General and the Adminiſtrator of the baſtard are not par. 
on ties; Demurrer diſallowed, for Wat the executor has the legal title, and conſequently may ſue for 
the eſtate. 
v. | | 
5 The defendant the mother of the baſtard's mother demur- A bafard dies 
ies: 1 int inteſtate with 
1 red for want of proper parties; in regard the adminiſtrator — — 
POP of the baſtard, and likewiſe the Attorney General in right of ſue; the king 
3 the crown, ought to have been — _— 1 for 4 
i as intitled to the rſonal courſe grants 
4 that it was plain the crown Was t LB] pe 3 
ody . | eſtate the patentee or 
: grantee of the crown, 
m, — — — 
be- 5 | 
3 LB) The reporter has ſubjoined the following query. A church leaſe for three 
lives is granted to a baſtard and his heus, who dies without iſſue and inteſtate, 
nice | p f waa 
irs 
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| 0 | lor rs v. eſtate of a baſtard dying inteſtate without wife or iſſue, conſe- 

A eds quently without any relation; and fince the king might give 

the perſonal eſtate of ſuch baſtard to any other perſon, and the 

1 f 34 } courſe being for the ordinary to grant adminiſtration to fuch 

. (s) Salk. 37> (a) patentee of the crown; the defendant would be liable to 

1 Manning ve | | 

1 N=. A account over again to ſuch patentee for the perſonal eſtate of 

1 /. fore. Ac. the baſtard, and by that means to be put to double expence 


l Ca,. Z %. and vexation. 

Lord Chancellor: The executor of the baſtard's mother is 
U ' legally intitled to the perſonal eſtate of his teſtatrix ; and 
| though this may be in truſt for the baſtard, yet as the execu- 


tor has the legal title, he can give a good difcharge to the 
deſcendant, therefore over-rule the demurrer. 


CY ns 
— ITO IS 4 
— 


Note; In the like cafe an executor, though a bare truſtee, 
and though there be a reſiduary legatee, is iutitled to ſue for 


the perſonal eftate in equity as well as law, unleſs the ce 
que tru/t will oppoſe it. | 
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1 what ſhall become of this leaſe ? ſhall it go to the adminiſtrator of the lard, or 
1 to the crown; or does the limitation to the heirs make any difference; or is it 

if caſus omifſus out of the act of frauds and perjuries, and ſo remains liable to oc- 
== cupancy at common law ? or laſtly, is the leſſor intitled, the leaſe being deter- 
=. | mined ; for that the premiſſes being granted to the leſſee and his heirs during 
[ three 7 Wy and the leffce being dead without heir, the leſſor may re-enter, in the 
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| * tame manner as where a grant is to a man and the heirs of his body for three lives, 
1 (in which cafe the heirs of the body take as ſpecial occupants) remainder over, 

T1. aud the grantee dies without ifſue during the three lives; the remainder man 2 

1 : Mall take. See poſt, Low v. Barron, 262. i 
K+ | 

1 | 

= MH. * 5 2 

11 Caſe 10. Hodſon (of the Six-Clerks Office) verſus Earl 

1 Lord Chan- of Warrington, 

8 cellor KING. 

1 cb. A T the tearing of this cauſe itappeared, that the defendant 
1 249. pl. 1. 

1 = 49th OE had examined a witneſs to prove a deed executed by him 


witnets es: tq his brother, to whom he was adminiſtrator, and claimed to 
a deta, and re- ; 8 Rv b X . 
ters to it in his be a creditar by judgment, which judgment was ſaid to be diſ- 
de poſition 5 the 6 : 5 ö # | "1 
e Fog charged by the deed ſo proved in the cauſe, the ſaid deed being 


comoel the de- alledged to amount to a releaſe ; in conſequence whereof there 
tendant to pro- i 


© mn. 
_— 
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the hearings the 


duce the deed ar Would be allets to pay the debt due from the inteſtate to the 
re terencs thereto not making it part oi the depoñtion. | 


plaintiffs. 


o the 


tiffs. 


Hillary Vacation, 1729. 


plaintiffs. And now the queſtion was, whether the plaintiff 
could compel the defendant to produce this deed ? 


It was urged for the plaintiff that he might; for the de- 
fendant having proved it, and the witneſs having referred 
thereto by his depo ſition, the ſamewas now become part of the 
depoſition it(elf, and in the poſſeſſion of the court; and as the 
plaintiff could read any part of the depoſition taken for the de- 
fendant, by the ſame reaſon he might inſiſt on having the 
deed produced: and that the Maſter of the Rolls had made 
many otders to the like purpoſe, 


To which it was anſwered, it was true the Master of the 
Rolls had made many ſuch orders, but then it was as true, 
that whenever theſe came before the Lord Chancellor, they 
were as conſtantly ſet aſide; that a deed was not part of the 
depoſition unleſs mentioned therein in hæc verba ; and that, as 
to the deed the defendant had proved, it remained at his 
election whether he would make uſe of it or not; that ac- 
cordingly it was ſo ruled in the caſe of Calmady v. Calmady, 


vyhbere the court would not oblige the defendant to produce a 


deed which he had proved. 


The Lord Chancellor held this to be the courſe of the court, 
and therefore would make no order for the defendant's pro- 


ducing the deed (1). 


In the ſame caſe it alſo appeared, that the plaintiff had re- 
covered judgment in the petty bag; after which the defendant 
brought a bill, and had ſtopped the plaintiff two or three years 
by an injunction: So that the plaintiff in the jadgment could 
not regularly ſue out execution without a. ire facias. Where- 
fore it was moved, that the plaintiff at law might, under theſe 
circumſtances, ſue out execution without a ſcire facias, and 
not ſuffer by the act of the court, 

Sed per Cur*: I cannot alter the courſe of the court, but 
muſt take care to preſerve it and it being above a year and a 
day after the judgment, let the plaintiff ſue out his ſcire 


facias. (C]) 


Hopsox wv, 
Earl of 
WARRING= 
TON, 


( 36 ] 


The plaintiff 
gets judgiment 
in the petty bags 
after which he 
is topped by an 
injunction. 
The year and 
day paſs ; the 
plaintiff though 
hindered by the 
injunction, vet 
cannot ive out 
execution Withte 
04! 21CIre faciabs 


[C] 2; Whether in this caſe the pl. laintiff Hedhon could not have taken out 
exec tio and continued it by /tcecomrs non mifet ya agreeably to what was 


laid by the court of B. R. in the caſe of Booth and Bosth, Salk. 322. 


(10 * Vide Da vers v. Davers, ante, 2 vol. 410.. 
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1 xt Newſome verſus Bowyer, 
FR Lord Chan- | SE . | 
TH cellor KixG.. N huſband (one Dawſon) was attainted of felony for 
"i og ge wy / \ raſing and altering a bank bill, and afterwards pardon- 


r 
— —— —— 


| | þ pron the ul ed, upon condition he ſhould within months tranſport 
is | tainted of felo- himſelf out of his majeſty's dominions of Great Britain and 


d pardon- i ; : Se 
_— . Ireland, and continue in exile during his life. After the 


_ oftranſporta- pardon, upon the death of the wife's father, (who was a free- 
; . 


2 N * — — — 
—— . 
— noo de Ie 


_—_— 


ara me Wife of the perſon attainted; and it was admitted, that the 


perſonal eſtate, orphanage part coming to the wife after the pardon of the 
as orphan to a : 


freeman of Lon» huſband, and after ſuch time as he had tranſported himſelf, 


con enen was not forfeited, But then it was objected, that the ſame 


_—_— F | coming to the wife after the pardon of the huſband, did belong 
wiſe, axzo a to the huſband, who by the pardon was become capable of 


teme ſole. taking. 
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1 On the other ſide it was inſiſted, that this was juſt as if the 
El. 55 huſband had been baniſhed by act of parliament, or had ab- 
Sh [ 38 ] jured the realm; like the caſe of Judge Belknap, or that of 
Thomas De-Mayland, 1 Inſt. 133. where it is ſaid, that the 

wife of one baniſhed for life may ſue as a feme ſole: the ſame 

of the wife of one who has abjured the realm, it being a civil 

death ; and that this was to be compared to abjuration, which 

is a voluntary act of the party, and in which caſe the law for- 

merly was, that one who had committed felony, and fled to a 

church or ſanctuary, provided he ſhould voluntarily abjure the 

realm, was not puniſhable with death. And the caſe in 

2 Vern. 104. Counteſs of Portland verſus Prodgers was cited, 

where it is determined, that the wife of an huſband baniſhed 

5 for 


terwards the man of London) a ſhare of the orphanage part came to the 
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for life may make a will, and act in all things as a ſeme ſole NAW Sou v. 
BEOwW YER. 


(a) [A]: | (a) See alſo 
5 | Salk. 116. Dearly v. Ducheſs of Maazarines 

The Lord Chancellor ſeemed to heſitate ſomewhat in his 
opinion, but expreſſed an inclination to aſſiſt the wife; never- 
theleſs he thought this was no baniſhment, which cannot be 


but by act of (5) parliament ; neither could it, as he appre- (%) 1 Inſt. 143, 


hended, be reſembled to abjuration [BJ. However his Lord- 
ſhip ordered it to come on again, and the matter to be ſtated [ 39 ] 
in a petition by way of caſe [C]. 


A] A feme covert, having a ſeparate eſtate, may in a court of equity be 
ſued as a feme ſole, and proceeded againſt without her huſband; for in reſpe& of 
her ſeparate eſtate, ſhe is looked upon as a feme ſole, 2 Fern. 614. And in a 
court of equity (though not in law) baron and feme are conſidered as two differ- 
ent perſons ; and therefore a wife by her prochein amy may ſue her own huſband, 
Precedents in Chan. 24. 2 Vern. 493. and in the caſe of Bell verſus Commiſſary 
Hyaz's Wife, upon affidavit that ſhe had a ſeparate eſtate, a ſubpœna ſerved upon 
her to appear and anſwer for ſuch time as her huſband was gone to Holland, and 
in the Queen's ſervice, was by the Lord Keeper Harceurt, after adviſing with Sir 


» Jobs Trevor, Maſter of the Rolls, ruled good; and the wife in that caſe prayed, 


and kad time to anſwer. Laſt Seal after Hill. Term, 1711. 

[B] As ſo little occurs in the modern books concerning abjuration, it is pre- 
ſumed the following account of it will not be unacceptable to the reader: 

By the ancient common law of England, it a man committed any felony, ex- 
cepting ſacrilege, and fled to a pariſh church, he might within forty days before the 
coroner confeſs the felony ; and take an oath to abjure the kingdom for ever; and 
if he thus confeſſed, and took the oath, he was thereby attainted of the felony, 
and then he had forty days from the comiag of the coroner, to provide and pre- 
pare for his voyage; and the coroner aſſigned to him ſuch a port as he choſe for 
his departure out of the kingdom; and if he did not go ſtraightway out of the 
kingdom, or being gone out, did return without licence, he had judgment to 
be hanged, except he was a clerk, and then he had his clergy. This practice 
was what the law called abjuration ; and being by ſeveral regulations (in the time 
of H.8.) in effect taken away, the revival thereof was by 35 Eliz. cap. 1. je. 2. 
thought to be a wholeſome ſeverity, fit to be inflicted on the proteſtant diſſenters of 
thoſe times: but the toleration act (1 V. M Flat. 1. cap. 18. ſedt. 4.) does 
expreſly, and by name, exempt the proteſtant diſſenters from the penalties of 
35 Eliz, See Sir Peter King's ſpeech in maintenance of the ſecond article of 
impeachment, at Dr. Sa:heverel's trial, State Trials. vol. 5. p. 693. 

(C] It appears from the Regiſter's Book, that on the 18th of March 1729-30 
the ſum of 5997. 17's. 7d. was ordered to be laid out on government ſecurities with 
the approbation of the Maſter ; and that the intereſt and produce thereof, and 
likewiſe the arrears of the dividends on 500/. S. S. annutties, and the future 
dividends thould be paid to the wife for her maintenance, until further order of 
the court; and that afterwards the wife, on the huſband's dying, married again; 
and on the petition of the ſecond huſband and wife, heard 2oth O#. 1731, 
it was ordered, that the truſtees in the freeman's will ſhould transfer the 5001. 
F. F. annuities, and alſo pay the 599 J. 175. 7 d. and the dividends, to the ſecond 
kulband, | ; 
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IF [ Caſe 12, Sir Jermin Davers & al' verſus Sir Jermin 
f aa | | » 
| DC Þ* Dewes & al, 
1 cellor RING. 
1 . 
Þ | In a Cauſe brought on by Conſent for the Opinion of the Lerd 
1 Chancellor. 
1 
1 ” . - . 
| [ 2 Eq. Ca. Ab. ENRY late lord Dover, being ſeiſed in fee of the 
ſl | 3544 . bg manor and manor - houſe of Cheevely in Cambridges 
1 A- by will de- 1 1 : 
1 ee e e Hire, and having very rich goods and furniture there, together 
1 tion to diſpoſe with great quantities of plate; and being poſſeſſed of divers 
1 of his houte- : . | 5 8 4 : 
1 9 mb Fa. by leaſehold houſes in St. Martin's and St. James's Il eſtminſter, 
1 : = BY . , 0 — . 
| » 0 on AE pg by his will dated the 20th of January 1507, appointed Thomas 
þ 1 fidue of his per- Foltes, eſq; and others, (ſince deceaſed) executors, leaving the 
1 onal eſt ot . 2 | : 
| q Gifooſed *, _ ſaid Folkes a legacy of 200 l. for his trouble, He gave to his 
1 reſerved to be if e lady Dev \ | 1 
ö ö Ae J by wife the lady Dover all his plate whatſoever for her life, 5000 


his codicil, tz ounces whereof were to be at her diſpoſal for ever: but de- 
his wite. Af- 


oe 4 the clared, that be intended to diſpeſe of the reſulue of his plate by a 


* N — 
SES. 
— ͤ — 


14 RENE : proc codicil, He gave GCheevely houſe to his wife for life, declaring, 
- BK "Mi codicil, and Joes SO a F | 
M not diſpoſe of that he would diſpoſe of the goods and furniture in Cheevely houſe 


his houſekold . . 5 32 . . . f 
eee e after his wife's death by a codicil to his wil/; and then by his will 


the houſehold bequeathed the re/id 57 , * ' hea 
965094 pat be eq reſidue of his perſonal fate whatfoever not be 
80 to the refi= fore diſpeſed of, or reſerved to be diſpoſed of by his codicil, to his 
© i as Ira o wife the lady Dover. Afterwards the lord Dover made two co- 
"FW the ſtatute of dicils w:theut diſpoſing of his goods and furniture in Cheeveley 
11 diſtribution. 
T1. cor] houſe, or of the ſurplus beyond the 5000 ounces of plate, and 
': 8 4 died in April 1708, leaving ſeveral nephews and nieces by his 
brothers and ſiſters (who all died in his life-time ;) but ſome 
of them left more children than others. 


The lady Dover, who was a papiſt, made her will, having 
appointed Richard Gipps, eſqz and one Robins, executors, and 
Mr. Cipps, reſiduary legatee, and died the 32th of Ofber 

1726. 


the 
e- 
her 
ers 
ler; 
mat 
the 
his 
000 
de- 
by & 
ing, 
houſe 
will 
of be- 
o his 
D co- 
eveiey 
and 
Dy his 
ſome 


aving 
5 and 


Wiobet 
1726. 


De Term. S. Trin. 1730. 


1726. Upon this caſe the following queſtions were made, 
and laid before the Lord Chancellor for his opinion. | 


Firſt, It was argued, that thoſe goods and furniture in Chee- 
deh houſe, and the ſurplus of the plate, did by the lord 
Dover's will, belong to his lady, and paſſed to her as the de- 
viſee of the reſiduum of the perſonal eſtate; for that, though 
the teſtator did declare by his will, that he would diſpoſe of 
his goods and furniture in Cheevely houſe by his codici], and 
likewiſe that he intended thereby to diſpoſe of the reſidue of 
his plate beyond the 5000 ounces; till this was no more 
than an intention, and he having made two codicils after- 
wards without diſpoſing of either of theſe things, it ſhewed 
he had altered ſuch his intention, and choſe to let them fall 
into the reſiduum deviſed to his lady. That as to the bequeſt 
of the ſurplus of the perſonal eſtate, though it was but of 
the reſidue of the perſonal eſtate not before otherwiſe diſpoſed 


- of, or reſerved to be diſpoſed of, yet that did not prevent the 


lady Dover's taking them as reſiduary legatee, 


And, fir/t, 


theſe words not otherwiſe diſpoſed of, would not bar her; ſince 
the goods and furniture of the houſe were not otherwiſe diſ- 


poſed of by the will ; nothing more appeared by the will, than 
that the teſtator the lord Dover intended otherwiſe to diſpoſe of 
the ſame, which he had not done. And the Solicitor General 
compared it to the caſe where the teſtator does actually by 
will make a bequeſt of a leaſe for years, or other valuable 
thing to any perſon, and makes another reſiduary legatee; 
this is not only declaring an intention, that the reſiduary le- 
gatee ſhall not have this leaſe, but that the teſtator actually 
gives it to another. And in the caſe put, ſuppoſe the like 
words were in the will, as are in the preſent caſe, (vix. ) that 
the teſtator gives the ſurplus of his perſonal eſtate not other- 
wiſe diſpoſed of by his will, and then the legatee of the leaſe 
dies in the teſtator's life-time; there would be no queſtion 
but that this leaſe, though not intended by the will to go to 
the reſiduary legatee, but actually given from him, ſhall yet fall 
into the reſidue; and by the like reaſon ſo ſhould it do in the 
principal caſe. Then, as to the words following, nor re- 


&« ſerved to be diſpoſed by my codicil; this could be no ſtronger 
than in the former caſe put, (viz.) that he had diſpoſed of a 
legacy by his codicil to one who afterwards died in his (the 


teſtator's) 


Vor. III. D 


Daves v. 
Dewss, 
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Davers wv. teſtator 5) liſe-time; which yet would not hiadet it from 
Dtwss. falling into the wah of the reſiduum: that it would be hard 
to maintain, that the teitator the lord Dover, who had made a 
will, and taken ſo much care in his diſpoſitions, ought to be 
conſtrued to die inteſtate, as to any ay, of his | perſonal 

eſtate. 

But the Lord Chancellor was of opinion, that theſe goods 
and furniture in Cheeve!y houſe, and the ſurplus of the plate 
beyond the 5000 ounces, were undiſpoſed of by /the will, and 
ſhould go to the next of kin according to the ſtatute of diftri- 

\ bution; that it was plain the teſtator did not intend they 

(43 . ſhould paſs by the will, but referved them to be diſpoſed of by 
a ſubſequent codicil; and if it were admitted, that the lord 

D:vcr did nat intend to diſpoſe of them by the will, his lady as 

reſiduary legatce could not thereby be intitled to them: becauſe 

the deviſe of the ſurplus, as penned, was very ftrong againſt her, 

viving her the reſidue of the perſonal eſtate not thereby other- 

wile diſpoſed of or reſerved to be diſpoſed of by the codici!, 


Now the goods in queſtion were reſerved to be diſpoſed of by 
che codicil, and therefore could not paſs by the deviſe of the 
reſiduum by the will. 

Secondly, It was contended on behalf of Mr. Polkes the only 
ſurviving executor, that he was intitled to theſe things as exe- 
cutor; for that, though there was an exprels legacy to him, 
there was the like 6 to the next of kin; and then the exe- 


cutor, as ſuch, has a general right at law to all the teſt atorꝰ's 


* j 0 ! 
11 | pertonal eſtate not given from him by the will, ; 
1 Wi i * * 

1 * Whore an exe- oper Cur: Mr. Folkes the executor having an expreſs le- q 
n % O has : - 

11 by , 3: bop gacy of 2001. given him for his trouble, and the reſt of the t 
h | if di 2 perſonal eſtate being diſpoſed of, or leaſt intended to be dife | F 
nM - uns,! o Tie 
Sh: wot of kin has poſed of by che codicil, Mr. Feoltes is plainly to be conlidered 
vi 1 al ſo an exprets . e 5 ſt ) | ” 
* | 7 legacy 5 vet the but as an executor in tru i (1 4 51 
11 by | i ſurplus (hall go 1 i 0 „ 4 | 2 

14 1 accorcing to the ſtatute of diltribution; eſpecially if the ſurplus was intended to be diſpoſed of. a, 


Then it was inſiſted, that the wife of the lord Peder, thougk 
a papiſt, was capable of taking a leaſchold eſtate by deviſe; py 
for which purpoſe the ſtatute of the 11th and 12th Vl. 3. 


-F F cap. 4. ſet. 4. was mentioned, whereby it is provided, “ that 4 
8 18 
(1) So, Andrew v. Clark, 2 Vez. 162. 2 vol. 338. Et vide 5 v. « 

contra Atorney ory v. Heoker, ante, XKnigbilg, ante, 1 vol, 544. - 
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from and after the 20th of Septeinber $9700, if any perſon edu⸗ Davis . 


* cated in the poptſh religion, or profeſſing the ſame, ſhall 
„ not, Within fix months after he or they ſhall attain the age: 
« of eighteen, take the oaths of allegiance and ſuprematy, and 
« conform, Ce.“ as by the act is required, every ſuch perſon {t all, 
ein reſpect of him or herſelf only, and not to, or in reſpect 
10 of any of his or her heirs or poſterity, be diſabled, of made 
* incapable to inherit vr take by deſcent, deviſe vr limitation; 
iin poſſeſſion, reverſion or retnaindet, any lands tenements of 
« hereditaments, Hr. And that during the life of ſuch perſon, 
« and until he or ſhe ſhall take the oaths, and conform; Oe. 
* the next of his or her kindred, which ſhall be a proteſtant, 
* ſha}l have and enjoy the ſaid lands, tenements and heredita- 


ments, without being accountable for the profits by him or 


{© her received during ſuch enjoyment; but in caſe of any 
© wiltul waſte committed on the ſaid lands, Sc. by ſuch per- 
e ſon ſo enjoying, the party diſabled, his, her, vr their exe- 
e ctitors br adminiſtratots ſhall recover treble damages fot the 
* fame againſt the perſon committing the ſame, his, or her 
* executors or adminiſtrators, by action of debt.“ 


Now as to this; the lady Dover being above the age of 
:izhteen years and fix months at the time of paſling the act, 


and at the death of her huſband the teſtator the lord Dover, ſhe 


was ſaid to be perfectly out of the ſaid clauſe, becauſe it was 
impoſſible for her to take the oaths, and conform purſuant 
thereto, ſhe being above the age of eighteen and e;ght months 
before the act was made; and it was repreſented, as not likely 
to be of any miſchievous conſequence to conſtrue the lady 
Dover out of the act, as being eighteen years and eight months 
old when the ſame paſſed ; foralmuch as thete are very tew 
now Jiving, and ſhortly will be none living, who were of that 
age at the time of pailing the act, (viz. ) in 1700. And with 
tegard to the following words, which are part of the ſame 
paragraphs te that from and after the 10th day of April 1700, 

« every papiſt, or perſon making profeition of the popiſh 
« religion, ſhall be difabled, and is hereby made incapable to 
* purchaſe, either in his or her name, or in the name of any 

** other perſon or perſons, to his or her uſe, or in traſt for him 
* or her, any manors, lands, profits out of land, tenements, 
rents, terms or hereditaments in England or Males, &c. 
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Davers v. 
DewtEs. 


[*46 ] 


A papiſt cannot 
take a freehold 
or leaſehold e- 
fate by will, be- 
cauſe taking by 
will is taking by 
purchaſe ;z and 
by the expreſs 
words of the ta- 


tute 11& 121 W. 


3. cap. 4. a pa- 
piit is diſabled to 
take by pur- 
chaie. Allo 
terms for vears 
are expreſfly 
mentioned inthe 
ſtatute. 

(a) Vide Hill v. 
Filkin, ante 

2 vol. 6. 
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“And all and ſingular eſtates, terms and any other intereſts 
or profits whatſoever out of the land, from and after the 
* ſaid xoth of April to be made, ſuffered or done to or for the 
te uſe or behoof of any ſuch perſon or perſons, or upon any truſt 
or confidence mediately or immediately, to or for the benefit 
gor relief of any ſuch perſon or perſons ſhall be utterly void, and 


e of none effect to all intents, conſtructions and purpoſes what- 


&« ſoever:” With reſpect to this clauſe it was argued, that 
though the words may ſeem general, and to take in all papiſts 
of what age ſoever, yet they diſable ſuch as take by purchaſe 
only; and the word deviſe being left out of this part of the 
clauſe, and inſerted in the former part, ſhews it to have been 
the intent of the act, that this latter ſhould not extend to a 
deviſe, but to a purchaſe only, where the party papiſt contracts 
for an eſtate, which by this clauſe he is diſabled to do: and 
taking the latter clauſe to extend to a deviſe. as well as the 
former, the act is inconfiftent ; for that by the latter part of 
the paragraph no perſon whatſoever that is a papiſt, though 
of any age, can take; whereas by the former part an infant 
under the age of eighteen and a half, may take, if ſuch infant 
ſhall duly conform. 


#* To which the Lord Chancellor replied, that if this were 
res integra, it would be indeed very queſtionable, but that the 
point had been ſettled in the caſe of Roper and Ratcliffe ( 1), 
in the houſe of lords, after ſo ſolemn a debate, as ought to 
render it concluſive to all the courts at ///tminfter ; that ac- 
cordingly ſeveral ſubſequent reſolutions (3) had been made 
purſuant thereto, and therefore to recede from this, would 
create great confuſion and uncertainty, the conſequence of 
which was, that the word purchaſe muſt, according to the, 
above reſolution, be underſtood of taking an eſtate by purchaſe ; 
and he who takes by deviſe does in conſtruction of iaw, take by 
purchaſe. And the words terms for years being particularly 
mentioned in this clauſe, and the latter words thereof being 
expreſs, that all ſuch eſtates, terms and [A] intereſts ſo 


wry For this reaſon it has been determined, that where a judgment was given 


to a papiſt, he could not extend the land; for that would gix e him an intereſt in 
the land; and it is the ſame thing, where the judgment is given in truſt for 2 
papiſt. By Lord Parker, Lowwther verſus Fletcher, Hill. 1719. 


3 


(i) 1 Bro, P. C. 450. 9 Mod. 167. 181. 10 Mod. 230, 


made, 


De Term. S. Trin. 1730. 
made, ſhall be void; his Lordſhip was of opinion, that the 
lady Dover, being a papiſt, was not capable of taking theſe 
leaſehold eſtates by virtue of her huſband the lbrd Dover's 


will; obſerving withal, that the caſe of Roper and Ratclf? 
was very ſtrong, even much ſtronger than the preſent; in 


regard that was not of a deviſe of land, or of a truſt of land, 


to a papiſt ; but a deviſe only that the land ſhould be / for 
payment of debts and legacies, and the ſurplus paid to a papiſt ; 
which was notwithſtanding reſolved to be a profit out of land; 
and as the deviſee of the ſurplus might in equity, on paying 
the debts, &c. elect to take the land, and prevent the ſale, 
therefore it was held to be within the act. 


Whereupon it was urged, that ſuppoſing the deviſe of theſe 
leaſehold eſtates to the lady. Dover was void, ſhe being a pa- 
piſt ; then the conſequence would be, that they muſt go ac- 
cording to the ſtatute of diſtribution, which gives the wife 

half, where there are no children, as in the preſent caſe. 


But here it was inſiſted by the other fide, that as the wife, 
being a papiſt, could not take by a willi ſo neither could ſhe 
be intitled by the ſtatute of diſtribution, which is a abi made 
by the legiſlature for ſuch as have made none for themſelves ; 
and it would be putting it in the power of the papiſt to elude 
the act by ſaying, © I know I cannot give my leaſehold eſtate to 
« my wife or child that are papiſts; but I will die inteſtate, 
« atleaſt as to ſuch leaſehold eſtate:” and then the act of par- 
liament will give it to them, tho? they be papiſts. Beſides, 
there are remarkable words in the act made to prevent the 
growth of popery, in the clauſe aforeſaid, which ſays, © that 
« all eſtates, terms or intereſts made, done or /uffzred, to or to 
e the uſe of a papiſt, ſhall be void.” Now dying inteſtate is 
ſuffering the eſtate, for want of a will, to go to a papiſt, Alſo 
the intent of the act was, that the papiſts ſhould not be capa- 
ble of taking any intereſt in leaſehold or freehold eſtates, where- 
by they might be enabled to prejudice the government; and 
whether ſuch papiſt has the eſtate either through the gift of 
the anceſtor by his making a will, or by his dying inteſtate, ir 
will be equally within the miſchief intended to be prevented 
by the act; and though this might ſeem an hardſhip, it was no 

more ſtil] than what the act deſigned, (viz.) to put hardſhips 
upon papiſts, in order to their conformity. 
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Davars v. 
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| 4 Pavers u. On the contrary it was argued, that though the act did ile 
yl: Drwes, tend to put hardſhips on papiſts, yet it was only ſuch hard- 
=. 148 ſhips as the words and plain meaning thereof neceſſarily im- 


ported ; that whether a papiſt was diſabled to take by the 
ſtatute of diſtrihution, was a queſtion never yet determined; 
that the term [Bj ſuffered on which ſo much ſtreſs had been 
laid, vas plainly thrown into the ac} as a word of courſe, and 
applicable to ſuch conveyances as ſhould thereafter be made 
to the uſe of, or in truſt for, a papiſt, by way of common reca- 
dery; but that ſuppoſing the word ſuffered was to be taken in 
the largeſt extent, then a deſcent would be within the clauſe, 
and ſo no lands could deſcend to à papiſt of above the age of. 
eighteen years and ſix months; for when lands come by de- 
ſcent to an heir, it is what the anceſtor /ufſers to happen for 
want of a will: that by ſuch conſtruction all the freehold and 
z teafehold eſtates that ſhoutd ever come to papiſts would be 
| effectually diſpoſed of; the former, to the lord by way of 
eſchear, and the latter to the crown, for want of an owner. 
i Laſtly, that this was a penal law, and not to be extended by 
I ay y liberal conſtruction, | 
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A papiß. if Lerd Chancellor : ] do not know that this point was ever in 
wa judgment, but I am of that a papiſt may take within 
by . the ſtatute of diſtribution. I muſt recur to the diſabling clauſe 
a papiſt may in the latter end of the ſtatute of the 11 & 12 1. 3. made to 
.. prevent the growth of popery, which ſays, „that no papiſt. 
dan bad oh ſhall purchaſc any manors, lands or terms, Sc.“ Now a 
purchaſe mutt be by the act of the party in the way of grant or 

[ 49 ] Conveyance, or at leaſt by a will; but in the caſe of one dy- 


ing inteſtate, it is the ag of the law, [C] it is the legiſlature 


1 7 

1 that gives theſe diſtribytary ſhares to the widow and next of c 

4 kin, it is a ſucceſſion ab intgſlato to a perſonal eftate, ſimilar ; 

1 to a deſcent of land, where an heir, though a papiſt, (28 here} : 

| . if above the age of eighteen and fix months, may inherit. a 

1 Jos. Beſides, the intent of the ſtatute of diſtribution was, that the : 

J. bi adminiſtrator ſhould fell all the perſonal eſtate of the inteſtate, c 
1 N 791 | | 

TH! 0 

a 1 * 25 2 —— : 3 ö : 3 V 

* Y | k 

| 14 [B] This e exprotion and indeed he 1 paragraph, is almoſt 'word for t 

nll 7. word tranſcribed from 1 ac. 1. cap. 4. ſet. 6 n 

KW) [C] By the ſame reaſon it ſhauld ſeem, that a pig is capable of taking ® as 0 

| tenant by the curt:/y, o: in dower. : | ſ 

{ 


turn 


ture 
t of 
nilar 
ere) 
erit. 
t the 
tate, 
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turn it into money, and diſtribute it; now it would be incon- Davess v. 
ſiſtent, that the papiſt ſhould have a ſhare of the money % by Dewes. 
the inteſtate, dut not of the money raiſed by the adminiftrator 
out of the inteſtate's eſtates. 
In the next place it was admitted on all ſides and decreed, 
that as to all perſonal things, and in particular the goods and 


furniture at Cheevely, and the ſurplus of the plate above the 


5090 ounces, the lady Dover the widow was untitled to a 
moiety thereof by the ſtatute of diſtribution. 


IT he laſt queſtion was, whether the perſona} eſtate which 
the lord Dover had left undiſpoted of by his will, thould be 
diſtributed per Hirpes or per capita ® The lord Dover having 
left only nephews and nieces, (vz.) one nephew by his 
brother, and three nephews and two nieces by a ſiſter. 
Whereupon it was objected, that were this the caſe of grand- 
nephews and grand-nieces that were next of kin, they ſhould 
take [DJ per capita ; becauſe the ſtatute lays, „ there ſhall 
© be no repreſentation among collaterals after brothers and 
« ſiſters children :?” But among nephews and nieces, (as 
here) there may be repreſentation by the expreſs words of the 
fatute. | ; 


1 59 ] 


But here Lord Chancellor interrupted the counſel and ſaid, If one dies in- 


BEEN : teſtate without 
that all theſe nephews and nieces of the inteliate were equally je, brother or 


: oy Gfiter, but leave 
ing ſeveral brothers and ſiſters children, {viz.) one nephew by a brother, and three nephews and two ' 


nigees by a fitter; theſe (hail take per capita, and not per ſtirpes, becauſe all equally of Kin- 


CAA A Ce 


D] It may in this cate be not improper to take notice, that where a perſon thus 
intitled to a diltributary ſhare, dies within a year aiter the inteſtate ; in ſuch 
caſe, though by the itatuce no diſtribution is to be made within a year, yet the 
ſhare of the deccaled perion will be an 1interett veiled, tranſmiſlible to his executors 
or adminiſtrators : for ii /en/e the ſtatute wakes a will for the inteſtate; and 
it is as if a legacy was bequeathed payable a year hence, which would plainly be 
an intereſt veſted prefeiuily. Nay, where. one died without wife or iſſue and 
inteſtate, leaving a father, who alſo died betore taking out adminiſtration, or 
aitering the property of the eſtate ; though in that caſe there was only one who 
could claim as next of kin, and fo, literally and ſtricly ſpeaking, there could 
be no diftribution ; yet Dy the fatute, the right to the inteltate's perſonal eſtate 
veſted in the father, and coniequencly belonged to his executors or adminiſtra- 
tors, and not to the next of kin to the firſt inteſtate, who in ſuch caſe happened 
to be a different perſon, Grice v. Grice, by the Lord Coruper, Hill. 1708. And 


note; Mr. Yernon upon this occaſion told the reporter, it had been twenty times 
determined in equity, that where there is only tue perſon intit!ed to take the pe. 
ſonal eltate of the inteſtate, as next of kin, the Rarute veſts the right in that per- 
ſon, making him as a legatee of the p2rty deceaſed. 


D 4 | of 
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Davers v. of kin to him, and took as ſuch, and not by repreſentation 3 
Da conſequently they muſt take per capita, and not per flirpes * 
ſecus had any one brother or ſiſter been living at the lord 

Dever's death: that this point had been determined by the 

(a) Pre. Cha. Lord Sommers upon great deliberation in the caſe of (a) Walſb 
54+ and Walſh, and ſubſequent caies having been reſolved agree- 
ably thereto, it was fit that matter ſhould now be at reſt (1). 


j 
i 4 
_ 
f 4 
' 

! 


* 
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(1) Vide Lloyd v. Tench, 2 Vez. 213. Durant v. Preſtauoad, 1 Atk. 454. 
Bowers v. Littlexwocd, ante 1 vol. 595. Stanley v. Stanley, 1 Atk. 455. 


1 50 3 | 
Caſe 13. * Storke verſus Storke & e contra. 


Lord Cnan- 
ih cellorKinG, | 
9 A preſbytelian AMES Storke, a conſiderable merchant at Rumſey in 


who had three 9/1 ad three daughters, Mary, Elizabeth, and 
infant daughters Hampſhire, h wigs S , Js 7 


if bred up that Ann Storke ; James Storke was a ſtrict preſbyterian, and bred 
1. eee, e up all his children and family that way: he had three bro- 


f | preibyterians, thers, Samuel, Thomas, and Abraham, who were alfo preſby- 


— — —— — — — 
— — — —— ̃ oi. es ern « — — — — BY > 
— — — = 9 — — wa, << af. 
- E rr ad 
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makes his will 9 . . . . o 
2>pointing bis terians. The ſaid James Storke having ſurvived his wife, 


brothers, and . : "> . 7 
Ig clerky. made his will, and appointed his three brothers and one An 


man of the grews (who was a clergyman of the church of England, and 
church of En. : Re ; . : 
gland, gui. bis wife's brother) executors thereof, and guardians to his 


diana to his three infant children. The teſtator in his life-time ſent his 
three infant 


eaughters, and eldeſt daughter, who was ſixteen years of age, to his brother 
vies havi 
hiseleett buch. Samuel Storte, a merchant in Landon, to be educated, and ſoon 


19.4; . cn ny after died. Upon his deceaſe, Andrews, one of the guardians, 
| | | if ther; the cler. tiving near the teſtator in Hampſhire, got into his cuſtody the 
1 the a8) two daughters that were at their father's houſe at his death, 
1 4 . and placed them at a boarding-ſchool in Hampſpire, where 
1 places them at they were bred up in the way of the church of England. After 


2 boarding- 


eee en of which he procured a bill to be brought in the names of the 


: 
19 they were —— three infant daughters, againſt the four executors and guar- 
"tf ding to the a 
1 *hurch ei En. dians, for an account of the teſtator's perſonal eſtate, the 
Fland; and - 
Sroughe ths bill greateſt part whereof was in the hands of the three Storkes, 


to have the el- the teſtatgr's own brothers, and praying, that the court would 
pore . give directions for the education of the three infant daughters 


3 in the way and principles of the church of England. On the 


ers that | : 
= 2 brought their bill to have the two daughters delivered to them, offering parol 
evidence taat tte teſtator directed and declared he would have his children bred up preſbyterians; 
the court declared no proof out of the will ought to be admitted in the caſe of a deviſe of a guardian- 

| hip, any mote than in the caſe of a deviſe of land. | 


other 


in 
and 
"red 
Jr O- 
ſby- 
vife, 
An- 
and 
his 
t his 
ther 
ſoon 
ans, 
the 
2ath, 
here 
\fter 
the 


uar- 


the 
wrRes, 
rould 
hters 
n the 
g parol 


erians; 
ardian- 


other 


De Term. 8. Trin. 1730. 


other hand, the three brothers brought their bill to have the SroxxR wv, 


two daughters delivered to them. 


STORKE, 


The Lord Chancellor decreed an account of the weft t on 1 


eſtate; and in regard the three brothers of the teſtator, the 
Storkes, had no way miſbehaved themſelves, but had acted in 
every thing for the good and benefit of the infants eſtate; all 
parties were ordered to have their cofls out of the ſaid eftate. 
But though there were proofs in the cauſe, of directions ha- 


ving been given by the teſtator, that his children ſhould be 


brought up in his own form of religion, and as preſbyterians ; 
yet the ſame not being expreſſed in his will, his Lordſhip de- 
clared, he would not go out of the will, nor hear any parol 
proof touching the teſtator's intentions how his infant daugh- 
ters ſhould be educared as to their religion; ſaying, that parol 


proof ought no more to be admittted in the caſe (1) of the deviſe of 


a guardianſhip, than in the caſe of a deviſe of land. However, 
with reſpect to the eldeſt daughter, ſhe being above the age of 


ſixteen years, and in London, at the houſe of the teſtator's 


brother Samuel Storke, one of the guardians; it was ordered 
that ſhe ſhould be ſent for immediately into court, which 
being accordingly done, and ſhe being there aſked where ſhe 
deſired to be; on her expreſſing a deſire to continue with her 


uncle Samuel Storke, his Lordſhip declared ſhe ſhould continue 


there if ſhe pleaſed. 


As to the other two > daughters ; ; though it was preſſed that 
the three guardians and thoſe, the teſtator's own brothers, did 
deſire to have theſe children delivered to them, and that the 
court had a power ſo to do, fince by the guardians diſagree- 
ing, the care and guardianſhip of the infants devolved to the 


court; [E] and though this was repreſented to have been the 


intention and earneſt deſire of the teſtator, who could not 
believe, that the ſingle guardian, the clergyman would have 
oppoſed the other three; and notwithſtanding it was inſiſted, 
that in the caſe of ſo great a majority, the court would order 


the two daughters to be delivered over to the three guardians, 


[ 53] 


9 — 


Darq v. Lord Holdernęſi, cited there in the note. 


(1) Sed vide Haan, 


2 Vez. 56. 


18) See the caſe of The Duke of Beaufort v. . vol. 1. p. 703. and that of 
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to be educated as they ſhould think proper, eſpecially in re- 
gard, ſince the act of (a) toleration, it is not unlawful to 
breed chem preſbyterians: and the intention of the teſtator in 
all lawful things ought to take place: yet the Lord Chan- 
cellor would do no more than direct the Maſter to inquire, 
whether the ſchool in Hampſhire, at which the two younger 
children were placed by the guardian, the clergyman, was a 
good and proper ſchool for their education; giving liberty 
to all parties to apply to the court as there ſhould be oc= 
caſion (1). | 


2 


Caſe 14. 

Sir Jo xen 
J=«YLL, 
Matter of the 
Rolls. 

One that had 


dern a prijoner 
in Newgate for 
debt, bu: ſince 
removed to the 
Fleet, is excom- 
municated; the 
court of chan- 
cory will not di- 
rect the curſitor 
to make out a 
writ of excommꝰ 
cap' to the war- 
den of the Fleet; 
but the writ 

ma be giretted 
to the ſheriſf, 
who may return 
a non elt inven « 
tus; and on this 
retun, B. R. 
may grant an 
habeas corpus, 
and thereon 


charge him with 


an excomm* 
cap”. | 


l 


— — — 
. ET-v * — x 


(1) Reg. Lib. E. 1729. fol. 474. 


Captain Strudwicke's Caſe. 


HE defendant, captain Strudwicke, having been com- 


mitted to Newgate, as the county gaol, for debt, and 


having been ſued in the ſpiritual court at the promotion of his. 


wife, cauſa adulterii & ſævitiæ; in which court there was a 
ſentence of divorce a menſd & thore, and a condemnation in 
coſts, for non-payment whereof he being excommunicated, 
and having ſince procured himſelf to be removed by habeas 
corpus into the Fleet priſon: the proſecutor in the ſpiritual 
court applied to the curſitor to make out a writ of excommuni- 
cato capiendo, directed to the warden of * the Fleet, to charge the 
defendant Stradcicke therewith, But the curſitor, appre- 
hending that it was the conftant courſe to make out this weit 
of excommunicato capiendo to the | ſheriff, and to no other perſon, 


refuſed to make out the fame directed to the warden of the 


Flect; wherefore, as the directing the writ to the ſheriff 
would be to no purpoſe, forafmuch as he could not go into the 
Fleet prifon to execute it, ſo that here would be a failure of 
Juſtice, unleſs the writ might be directed to the warden of the 
Fleet: for this reaſon, application was now made to 


the court ef chancery, for an order to the curſitor to make 


out the writ as deſired; inſiſting, that this ought the rather 


to be done, becauſe the defendant, while he remained a pri- 


Ns je | ; 
ſoner in Newgate, the county gaol, might have been there 
charged by the ſheriff; whereas having by his own artifice 

removed 
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removed himſelf to the Fleet, he had now endeavoured to 
That the ſtatute of the 5th 
of Eliz. cap. 23. (whereby the writ of excommunicato capienda 
that was before returnable in chancery is made returnable in 
the king's bench) mentions, throughout the ſeveral parts of it, 
the Heriſfor other officer to ham ſuch writ ſhall be diredtea, or 10 
whom the execution thereof ſhall appertain ; which words imply, that 
the writ may be directed to other officers as well as the ſheriff; 
and it is plain, that in ſome caſes it cannot be directed to the 
ſheriff, as where the ſheriff is the perſon excommunicated ; on 


which occafion it muſt be directed to the coroner : and by the 


lame reaſon, in the preient caſe the writ might (it was ſaid) be 
directed to the warden of the Fleet, both to prevent a failure of 
juſtice, and that the party ſhould not take advantage of his 
own artifice in removing himſelf from Newgate to the Fleet, 


The Maſter of the Rolls, before whom this matter was 
moved, aſked whether there was any precedent of a writ of 
excommunicato capienda being directed to the warden of the 
Fleet? To which it was anſwered, that none could be found; 
but that the court of chancery had often directed their aſtach- 


ments to the warden of the Fleet to take the priſoners in the 
Flt priſon. 


Upon which his Honour, haying ben time to cans af 
it, on the day of motions next after the term declared his 
opinion, that the court of chancery could not order the cur. 


{tor to direct this writ to the warden of the Fleet, the ſame 


being a vi/countiel writ; and though the words of the ſtatute 
of Elizabeth in ſeveral parts thereof mention, the ſheriff or 
ether officer, this might be meant of bailiffs of liberties, or the 
coroner, who in all caſes is the proper officer to execute 
proceſs where the ſheriff is a party, or otherwiſe inca- 
pacitated : that in the county palatine of Durham the writs are 
directed to the chancellor of Durham, ordering him to com- 
mand the ſheriff; that in this caſe there need be no failure of 
juſtice, becauſe the writ might be directed to the ſheriff, on 
whoſe returning a non 1 inventus into the king's bench, 
that court might grant an habcas corpus to bring up the pri- 
ſoner, and-there charge him with an excommunicato capiendo : 
but that the court of chancery's granting attachments to the 
warden of the Fleet was not a parallel caſe, becauſe thoſe at- 
iachments are not returnable in the king's bench, but in chan- 


ccrys 


Srzwupr- 
WIGKE'S 
Cale, 


1 593 


The court of 
chancery ſends 
attachments ta 
the warden of 
the Fleet. 


Writ of ex 
comm" cap? is 

a viſzountiel 
writ; but where 
the ſheriff is a 
party, or other. 
wile incapaci- 
tated, it mutt 
be directed to 
the coroner. 


In the county 
palatine of Dur- 
ham, writs are 
directed to the 
chancellor of 
Durham, order. 


ing him to com- 
mand the ſhe- 
ritt. 


De Term. 8. Trin. 1730. 
6 (ef cery ; whereas all writs of excommnicato capiendo muſt be re- 
FT . turnable in the king's bench. Wherefore, there being no 
N 1 | All writs of precedent of ſuch writ being ever directed to the warden of 
| 1 1! — the Fleet, nor any likelihood of a failure of juſtice for want of 
1 le in B. K. it, his Honour refuſed to order the curſitor to make out this 


writ directed to the warden of the Fleet. 
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5 bag IR John Cheſter had two ſons, Milliam, afterwards Sir 
. [Þ ellor Kin William Cheſter, and Jahn, now Sir John Cbeſter; Sir 
5 Lord Chief John Cheſter the ſather, on the marriage of his eldeſt fon 


j 1 _ Ra- I liam, ſettled lands of Sool. per annum, part in poſſeſſion, and 


Lord Chief Part in reverſion after his own death, on the ſaid William for 
Baron REY- life, remainder as to part thereof to the wife of Villiam for 
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> Eq Ca. Ab, for the daughters of the marriage, (viz.) 40001. amongſt all 
| J. C. , 8 the daughters, remainder to the ſaid William and the heirs 
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| al. r 1 male of his body by any wife, remainder to Sir John Cheſter 


J. 7.5 13. and on the The father in fee. Afterwards Sir Jobn Chefter the father ſettled 


F 32%. ——— other lands of near 1000/7. per annum, on his younger ſon, 
of his lands on now Sir John Cheſter, for life, remainder to his firſt, Sc. 
* rangi fon in tail male ſucceſſively; and being ſeiſed in fee of lands 
co rages in poſſeſſion of about 400. per annum, in Litiletan, Marſton 
bands, and of and ilbrooke, by his will deviſed all his lands, tenements and 


—_— hereditaments in theſe three towns of Littleton, Marſton, and 


viles all his * 

. Milbrooke, or « lſewhere, not by him formerly ſettled, or thereby 
« reditaments by him otherwiſe diſpoſed of, to truſtees for the term of 100_ 
66 ther- 

2 2 by 4 years, upon the truſts therein m mentioned, remainder to his to bis faid 
<< ſettled or diſ- Binger ſon John Cheſter infer The ruſt of the term of 100 
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FAN the reverſion in Years was, to raiſe money out J out of the yearly rents and profits 

* * 7 = 5 of the premiſſes compriſed in the ſaid term, to pay the teſta- 
25 +: 2 5 J. bis tor's debts and legacies, in aid of his perſonal eſtate, _ The 
3 1.4. S. + teſtator died, leaving an eldeſt fon William, afterwards Sir 


| 1 . Za 6- LE William Cheſter, and a younger ſon John, now Sir Jobn 
0 = Cheſter. About a year after the death of the teſtator, Sir 

. $7 1 15%. William Chefter died, leaving ſix daughters, (the now plaintiffs) 
"Ft „J A and leaving no iſſue male. 4 

if | 7 45 f. Reg 7 L. l. The queſtion before the court was, whether this remote 
10! 77 72 13 expectant upon the ſeveral eliates created by the 
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ſaid ſettlement on the teſtator's ſon William, ſhould be con- Cnesrer v. 


ſtrued to have paſſed by this will? if it did, then it would be- 


long to the defendant Sir Fohn Cbeſter; if not, the ſame 
would deſcend to the fix daughters of Sir William Cheſter, as 


heirs at law of Sir John the father, and Sir William his eldeſt 
ſon, And now this caſe was argued before the Lord Chan- 
cellor, the Lord Chief Juſtice Raymond, the Lord Chief Baron 
Reznalds, and Mr. Juſtice Price, whom the Lord Chancellor 
called to his affiſtance. : 


And by thoſe who argued for the plaintiffs, the heirs at law, 
it was inſiſted, that according to the words of the will, 
according to the intention, and the ſeveral circumſtances ma- 
nifeſting ſuch intention, it could not be reaſonably thought, 
that the teſtator meant to pals this remote reverſion in fee by 
his will ; that as the plaintiffs were heirs at law, they were to 
be favoured, and not to be diſinherited by doubtful words, 
eſpecially as they were not endeavouring by this ſuit to ſtrip 
the honour ; ſince the better half of the eſtate had been ſettled, 
by Sir John Cheſter the father, upon tha defendant his younger 
ſon, in his life-time, in poſſeſſion and reverſion ; but that the 
daughters of Sir William would not be provided for according 
to their quality, if they had only 4000 J. among ſix of them, 
and the additional lands, which they were intitled to from 
their father Sir Villiam, were but of ſmall value: that the 
queſtion was not, whether Sir 7ohn Che/ter had it in his power 
to deviſe this reverſion in fee; for it was plain he had; but 
whether in this caſe, it was his intention to paſs it; and here 
it was faid to appear plainly not to have been his intention ; 
for that if he had really intended to deviſe this reverſion in 
fee, he would have mentioned it, as he had done other lands 
of leſs value. He had deviſed all his lands in the three towns 
of Littleton Marſton and Milbrooke ; and why not in the other 


towns, where the lands were of greater value? That it was 


true, in this deviſing clauſe the teſtator had added the word 
elſeruhere, (the deviſe being of all his lands, tenements and 
hereditaments in - theſe three towns, and elſewhere;) but 
that this looſe, general expreſſion, when the teſtator had be- 
fore deſcended to particulars, ſhould never take in lands of 
greater value than the particulars before expreſsly mentioned; 
for which was cited the caſe of Wynn and Littleton, 1 Vern. 3. 
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and 2 Fent. 351. where the ſame caſe is reported by the 
name of Sir Thomas Littleton's caſe, and is as follows: A man 


| deviſed to FJ. S. and his heirs, all his lands in Denbighiſbire, 


Montgomeryſhire and Flintſhire, or elſewhere within the deminioh 


of Wales ; and the teſtator was ſeiſed in fee, and in poſſeſſion; 


of lands in other counties within the dominion of J/ates, that 
were in mortgage to him, and theſe mortgaged lands were of 
greater value than the other lands; whereupon it was de- 
clared to be the then Lord Chancellor's opinion, and decreed, 
that after the teſtator in that caſe had deſcended to particulars, 
the word elſewhere, which is like an etcetera, and comes in 
eurrente calamo, ſhould not comprehend lands of greater value 
than thoſe which had been particularly mentioned. = 


But that, taking the word elſewhere in the moſt extenſive 
ſignification, yet that was reſtrained by the ſubſequent wordt 
nat by him former ly ſettled, or otherwiſe diſpoſcd of ; and then the 
deviſe would run thus: * deviſe all my lands and heredita- 
« ments in Littleton, Marſton and Milbrocke, and elſewhere, 
« not by me formerly ſettled.” Now theſe words formerly 
ſetlled, muſt be reſtrictive, and be intended to prevent ſome 
lands from paſſing by the will, which, were it not for this 
clauſe, would have been included therein; and conſequently 
will prevent the paſſing of this reverſion in fee. For ſurely, 
it the teſtator, or any one living, were aſked, whether the lands 
in Sir 1/liam Cheſter's (ſettlement were not ſettled, the teſta- 
tor and all mankind muſt anſwer in the affirmative z they were 
lettled on Sir J/illiam Cheſter's marriage, and if ſo, were not 
to pals by this will; for ol; the lands not formerly ſettled by 
the teſtator were to paſs by this will, and though the rever/sn 
in fee was not ſettled, yet the lands were, and therefore muſt 
not paſs, | 


That ſuppoſe the words of the deviſe were, „I deviſe all 


* my lands, excepting the land; ſettled;“ this had been the 
{ame as if all the lands mentioned in the ſettlement made on 


the marriage of Sir William, had been particularized in this 


exception; and if ſo, there had been no colour to think that 
the lands excepted ſhould paſs. And for this was cited, as an 
expreſs authority, the cafe of Hyly v. Hyly 3 Mod. 229. Alſo, 
if the teſtator had deviſed all his lands /eitled on his fon Mil- 
liam on his marriage, this would certainly have paſſed the 


2 reverſion. 


a> © ov». #3 | ww *vy ©35 7* 


4a 


De Term. S. Trin. 1720. 


they ſeem to be diametrically oppoſite. 


That the inducement and occaſion of the teſtator's making 
this deviſe was a plain indication of his meaning, and hewed 
he did not intend to paſs the land ſettled on his ſon J/ritiam p 
for the deviſe of all theſe lands was, to truſtees for 100 years, 
in truſt, out of the annual profits to pay his (the teſtator's) 
debts, remainder to the preſent Sir abn Cheſter in fee. Now, 
nothing could be intended to be compriſed in this remainder 
in fee to the prefent Sir John Cheſter, but what was compre- 
hended in the term of 100 years, and that could not reafon« 
ably be ſuppoſed to include the lands compriſed in the before 
mentioned term of 600 yeats; befides, all theſe lands in Sir 
William Chejter's ſettlement were limited to Sir Milliam in 
tail male general; namely, in default of ſons of that marriage, 
to him and the heirs male of his body; and it was not reaſon- 
able to make the reverſon in fee a fund to pay debts, which 
was not ſo much as aſſets for that purpoſe: | 


Further: The truſt is to pay debts out of the annual rents 
and profits, ſo that the eſtate is not to be ſold, but only the 
annual profits to be applied: but ſurely the eſtate ſettled on 
the firſt and other ſons of Sir William, whoſe lady was every 
year delivered of a child, till within a year of the death of 
the teſtator Sir ohn Cheſter, could not afford an yearly profit 
towards ſinking the debt. That as to the caſe of Strode v. 
Lady Ruſſel, 2 Fern. 621. (and which it was apprehended 
might be objected) where one deviſed all his lands and. here- 
ditaments out of ſettlement to his nephew Strode, be taking upon 
himſelf the name of Litton ; there, the condition of taking up- 
on himſelf the name, ſhewed, he was to continue in the family, 
and therefore to have the family eſtate, and conſequently the 
reverſion in fee of what was ſettled. Again, what further 
diſtinguiſhed. the principal cafe from that of Strode v. Lady 
RuſſJl, and the ſeveral other caſcs in the books of that na- 
ture, was, that in the principal caſe there was an eftate-tail 
in being in a third perſon, and not in the teſtator, by which 
means the reverſion in ſee not being aſſets, was of no value in 
the eſtimation of law, and therefore ought not to pals by the 


general 


reverſion of the lands thus ſettled; and it would be very ©,qz6 FR 


ſtrange, that the deviſe of the land not ſettled, and the deviſe of CAESTEA. 
the lands ſettled, ſhould receive the ſame conſtruction, though 
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net otherwiſe ſettled. 


Laſtly, It was obſerved, that a field called Berry Field, 
wherein were the conduit and water-pipes which ſupplied the 
capital meſſuage with water, (and which capital meſſuage 
was ſettled on the marriage of the eldeſt ſon William Cheſter) 


had by this will of Sir John Cheſter, been deviſed to the eldeſt 


fon William and his heirs; from whence it was ſaid to be na- 


Oae deviſes ail 
his lands in A. 
B. and C. and 
elſewhere. The 
teſtator has 
lands in A. B. 
and C. and lands 
of much greater 
value in another 
county; the 
lands in the o- 
ther county ſhall 
paſs by the word 
« cl{ewhere,” 


+42. 


tural to infer, that the fee-ſimple of the capital meſſuage, and 
the fee-ſimple of the field were not intended to be parted; 
conſequently that the reverſion in fee of the former was not 
intended to be diſpoſed of from the heir at law, to the Nolan 
Sir John Chefter. , . 


But the Lord Chancellor and the Judges aſſiſtants, were 
all clearly of opinion againſt the plaintiffs. They admitted 
that the heir is the univerſal repreſentative of his anceſtor, 
and by doubtful words ought not to be diſinherited: but ſaid, 
the queſtion here was, whether theſe words were doubtful ? 
they thought not; that the word elſewhere was the ſame as if 
the teſtator had ſaid, he deviſed all his lands in the three towns 


particularly mentioned, or in any other place whatſoever ; and that 


there was no reaſon to reject ſo plain, proper, and intelligible 
a word in a will as this, which probably was inſerted to avoid 
the prolixity of naming the ſeveral other towns in which the 
premiſles lay, it being a great eſtate, and difficult, at the time 
of making the will, and when the teſtator might be ſuppoſed 
to have been inops conſilii and without his writings, to particu- 
larize all the towns. That the word e/ſewhere was therefore 
the moſt ſignificant, ſenſible and comprehenfive word that 
could be uſed for that purpole, equivalent to the naming of 
them; and it would be of the moſt dangerous conſequence, 
under pretence of conſtruing this will, and aſſiſting the teſta- 
tor's intentions, to reject a word ſo material to be made uſe 
of, both for the ſake of brevity and ſecurity (1). | 


0 So Rooke v. Rooke, Pre. Cha. 202. 
2 Vern. 461. 
Kine . 2 Vern. 560. 
Pain, 3 Atk. 492, 


of Chandos, Cowp. 360, 363. Athyn 
v. Atkyns, Cowp. 808, Fide tamen 
Strong v. Teath, 2 Burr. 912. & 5 Bro, 


P. C. 496. S. C. | 
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other fide from Vern. and Vent. the queſtion there principally 
depended on the premiſſes in controverſy, being a mortgage. 


Now an eſtate though mortgaged, continues ſtill to be the 


eſtate of the mortgagor, ſubject to the payment of the pledge 
which is upon it; and the mortgagee's right is only to the 
money due upon the land, not to the land itfelf; for which 


reaſon, till the mortgage is forecloſed, it is not proper- 


ly the mortgagee's land, or to paſs as ſuch, by the 
deviſe of all his lands, if the teſtator has other lands to ſatisfy 
the words of the will; and in the report of this caſe in Ventris, 
it is ſaid, there were ſame other circumſtances which ſhewed the 
teſtator did not intend to paſs. the mortgaged premiſles, and 
therefore the force of that authority is out of the caſe. That 


if the deviſe had been of all the teſtator's lands and heredita- 


ments, (without ſaying more) and then had limited the pre- 
miſſes to the truſtces for 100 years, remainder to Sir John 
Cheſter in fee, this had been good; the words lands and heres. 
ditaments would have paſſed the reverſion in fee in the lands; 
and the words not atherwiſe by me ſettled, could have excepted 
only that e/?ate in the lands which was otherwiſe before ſettled ; 
whereas it is plain that the reverſion in fee was not ſettled, 


and therefore would paſs by the will; the land can no further 


be ſaid to be ſettled, than the eſtates therein are exhauſted : 
but the reverſion in fee of this land not being ſettled, the land, 
as to ſuch reverſion, is not ſettled; ſo that the ſame lands in 
ſeveral reſpects æmay be ſaid to be ſettled and unſettled, (viz.) 
with regard to all the eſtates exhauſted, and of which par- 


p 3 * . * 
ticular eſtates are limited, the land, as to theſe eſtates, may 


well be laid to be ſettled : though in reſpect of the reverſion 


in fee, it may properly be ſaid the land is not ſettled, 


That it was material, that this reverſion in fee which re- 
mains unſettled, is part of the old eſtate; ſo that if the perſon 
making this ſettlement was ſeiſed in fee as heir on the part of 
the mother, he ſhall ſtill be ſeiſed of this reverſion as of his 
old eſtate, and as heir of the mother's fide, as before. In like 
manner, if the lands were before Gavelkind, or Borough Eng- 
Ii, this reverſion, as part of the old eſtate, ſnall deſcend in 
Gavelkind and Borough Engliſh as before: 'wherefore, with re- 
gard to this reverſion, the land is with ſtrict propriety faid to be 
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That as to the caſe of Sir Thomas Littleton, cited on the CRHESvt b 9. 
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The fame lands 
may be ſaid to 
be ſettled and 
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is limited, and 
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the reverſion. 


( *63] 


The reverſion 
in fee is part of 
the old eftate 3 
and if the owner 
had the land as 
beir of the mo- 
ther, the ſame 
ſhall ceſcend to 
the heir or. the 
mo her's fie; 
10 if it Was bo- 
rough Engzlit, 


or givetkind, it 
ſhall deſceng accordingly. 


unſettled, 
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unſettled, and the owner ſeiſed thereof as part of his old eſtate, 
his old property and dominion. Beſides, nothing can be ſaid 
to be ſettled, but what the party who made the ſettlement has 
not a power over; whereas the reverſion in fee continues in 


the powor of him from whom the eſtate firſt moved, and 


therefore cannot be ſaid to be ſettled. h 


The Lord Chief Baron obſcrved, that he locked upon. the 
caſe of E] ¶ heeler verſus Waldron, to have been the firſt caſe 
of this nature, which had been adjudged, and is in Allen's Re- 


ports 28. Next came the caſe of Lidcot verſus JVillows, which 
though adjudged otherwiſe in the reign of king James the 


Second, and about the ſame time with that of Hy verſus 
Hyh, yet afterwards, in the reign of king William, error was 
brought of the judgment in the caſe of Lidcot verſus Hillows, 
and the judgment reverſed. See Carthew 50. 3 Med. 229. 
alſo 2 Vent. 282. So that the caſe of Hyly verſus Hy may 
well be ſaid not to be law, it being adjudged the ſame way, 
and about the ſame time, with that of Lidcot and Willoios; 
and as the judgment of the latter was reverſed upon error, fo 
alſo would the former have been, had error been brought 
thereof; and that, agreeable to the caſe of Lidcet and IVillows, 
was that of Cook verſus Gerrard, 1 Lev. 212. And the court 
laid great ſtreſs on the caſe of Strode verſus Lady Ruſſell, which 
was affirmed in the houſe of lords, and as ſtrong as the princi- 
pal caſe, being a deviſeof all the teſtator's land out of ſettlement ; 
which words were determined to paſs the reverſion in fee of the 
lands in ſettlement; obſerving, that this reſolution bound 
them down in the principal caſe ; and that the caſe of a fon 
inheriting the honour muſt be as ſtrong as that of a fiſter's 
ſon, who in the abovementioned caſe was the deviſee of Sir 
illiam Litton. 

And as to what had been inferred from Sir John Cheſter 
the teſtator's having deviſed Berry field to William Cheſter and 


— 


NM ——— 


- 


E] The reporter here remarks, that in the caſe of Iuy verſus Ivy, heard at the 
Rolls, Trinity 1731, this caſe of #beeler verſus Waldron being cited, his Honor 
ſent for the record ; from whence it appeared to have been found by the ſpecial 
verdict, that, unleſs the reverſion in fee paſſed by the will, there would not be 
ſufficient to pay the teſtator's debts ; which reaſon is not taken notice of in the 


bock. 


his 


= WW wWwW. 


the plaintiff (1). 
name was Bateman; but about three weeks before the mar- 
Triage he called himſelf Barlow; and it was ſaid, that it was 


© my kinſwoman, Mary Barlow, the 


any perſon of the ſurname of Barlow, 
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his heirs, (viz.) that the ſaid field and the capital meſſuage 


were intended to go together, and not to be parted; the 


court took notice, this was but a ſlight circumſtance, and that 
if there was any ſtrength in it, then the field ſhould have been 
deviſed to the ſame uſes and to the ſame eſtates, as the ca- 
pital meſſuage was limited by the ſettlement made on the ſaid 
William Chefler's marriage. Whereupon the degree was in 
favour of Sir John Chefter the defendant, by the unanimous 
opinion of the Lord Chancellor, Lord Chief Juſtice, Lord 
Chief Baron and Mr. Juſtice Price (1) 


CurgsTER wv. 
CHESTER». 


(1) Reg. Lib. A. 1729. fol. 390. 


Barlow wer/us Bateman, 


R. Barl:wv, of Wales, gave an additional legacy of 
10007. to his daughter, upon condition that ſhe mar- 


"ried a man who bore the name and arms of Barlow; and in 


caſe the daughter married one who ſhould not bear the name 
and arms of Barlow, then the teſtator deviſed the 10007. to 
The daughter married the defendant, whoſe 


uſual to have an act of parliament to take a new name, which 


had not been done in the principal caſe, Beſides, it was the 
intention of the teſtator, that the perſon who ſhould marry 


his daughter, and be intitled to this additional legacy, ſhould 
be one of his family, and have originally borne that name 


— 


— 
— 
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Sir JosEemx 
JEKYLL, 
Matter of the 
Rolls. 


Deviſe of a le- 
gacy to a teme 
on condition ſhe 
marry a man of 
the name of 
Barlow. A. 
takes upon him 
the name of Bar- 
low, and the 
feme marries 
him; this is a 
performance of 
the Condition, 
and equity, will 
not decree the 
iiuſband to re- 
tain that names 


(1) Item, I give and bequeath to 


* {um of 1000 l. to be paid her at her 
cage of 21 years or marriage, which 
mall firſt happen. Item, in caſe the 
« ſaid Mary Barlow ſhall marry with 


then I give her the further ſum of 
<© 10001. to be paid her on the day of 
e ſuch her marriage with a Bar/ow afore- 
aid; but if the ſaid Mary Barlow fhiall 
die unmarried, or ſhall marry a __ 

2 


ac 


* not bearing the ſurname of Barlow, 
then I give the ſaid laſt- mentioned 
«© ſumo! 10007. unto Charles Parlow,”? 
The defendant Rebert Bateman by his 
anſwer admitted, that oz the accafion of 
his marriage and not before, he aſſumed 
and took upon him the name of Barlow, 
that his father's name was Bateman, and 
that he aſſumed and took upon him the 
name of Barlow, in order to intitle him 
to the ſaid ſum of 10007. deviſed to the 
ſaid Mary upon the condition aforeſaid. 


whereas 
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8 Barroww. Whereas the defendant was of a family much inferior, and 
al! BATEMAN. would, in all probability, as ſoon as he ſhould have received 


the legacy, take again his true name of Bateman Wherefore 
: the plaintiff claimed the 1000 /. | 


Mafler of the Rolls : The plaintiff would intitle himſelf to 
this legacy as a deviſe over, on a ſuppoſition that the daugh- &. 8 
ter has forfeiteY it ; but I am of opinion, that the condition Wy 
complied with, by the defendant's taking the name of Barlow -: RY 


Anci-ntly BY ſurnames are not of very great antiquity z for in ancient time 
ple were called 


Pe ridge, dhe appellations of perſons were by their chriſtian names and 
v their chrittian 
names, and the the places of their habitation; as Thomas of Dale, (viz.) the 8 0 


lac t their 
Pirths, as Tho- Place where he lived. I am ſatisfied the uſage of paſling 2. 


mot D. & c. acts of parliament for the taking upon one a ſurname, is but 


| One may of . 
1 4x 4* bim(elf, and modern; and that any one may take upon him what ſurname, $5 

— Ü——œ—?—é 955 
1 Without an act 


Zenk, 
| 2612 1 and as many ſurnames as he pleaſes, without an an act of parlia- Ld 


7 change his ment. * Whereupon, though the plaintiff 's counſel deſired the u. 0 
f . k ne and ee court would direct, that the defendant ſhould ever after re- 8 
7.4 1 *66 ] tain the ſurname of Barlou, from an apprehenſion that he # 


would when he ſhould have received the legacy, reſume his A 


Fs 


ALY. . 
4 25 4 . 
. 


ns 


old name of Bateman; yet his Honor * to E2 | 
ſuch decree (1). £545 e, 


—Y 


* a IE 4 = 


1) But upon appeal to the Houſe of decree was reverſed, 4 Bro. P. C. 194. 


Lords on 2d Aprit, 17 735, his Honor's E 23 — , 5 
Hate, Ae „ Ken 
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n Roberts, Eſq; and Catherine 


Sir JOSEP his Wife Plaintiffs; 
JexYLL, n | | 
Maſter of th 
Rolls, David Roberts, Eſa; the Son of 
Defendant, 
the Plaintiff Roberts, 


A. treats for the HE bill was to be relieved againſt an underhand bond, 
marriage of his 


ſon, and in the dated the firſt of February 1728, gained by the de- 


3 1 fendant, David Roberts the ſon, from the plaintiff his father, 
a power reſerved in the penalty of 2000 /. for the KS of 100017. within 
to the father, to 


jointure ayy fourteen days after the Cate of the bond, 
| wife whom he 


ſhould marry, in 2co l. per annum, paying roco I. to the ſon. The father treating about marrying 

a ſecond wife, the ſon agrees with the ſecond wife's relations to releaſe the 1000 l. and does releaſe 

it ; but takes a private bond from the father for the payment of this 1000 l.; equity will not ſet 

aſide this bond, becauſe it would be injurious to the tall marriage, Which being prior in time, is to 
de ane p | | 

1 The 


. 


ik, 


nd, 
de- 
her, 
thin 


rrying 
releaſo 
not ſet 
0, 


The 
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The equity was, that the bond was obtained by the de- Ronrzrs « 


fendant the ſon from the plaintiff John Roberts the father, in 
fraud of an agreement made on the marriage of the plaintiff Jobn 
Roberts the father with the other plaintiff Catherine his ſecond 
wife, and without the privity of her, or any of her relations. 


The plaintiff 7% Roberts's firſt wife, who was the de- 
fendant's mother, was a conſiderable heireſs, and died leaving 
ſeveral children by the plaintiff, The defendant David Roberts 
was the ſecond fon; for whom the plaintiff his father bought 
a commiſſion of lieutenancy in a company of dragoons ; after 
which the eldeft ſon dying, the defendant Dævid Roberts the 
ſon intermarried with the ſiſter of Mr. Meller, late one of the 
Maſters of the court of Chancery, who had a portion of 4.000 J. 
and (inter al”) the plaintiff the father, who was tenant by the 
curteſy of all his wife's eſtate, joined in ſettling a good part of 


this eſtate on his ſon the defendant David Roberts in poſſeſſion, 


8 


and on his wife —— Meller; the reſidue of the eſtate was 
limited to 7%n Roberts the father for life, remainder to David 
Roberts the ſon, with a power reſerved to Jobn Roberts the 
father to ſettle 200 J. per annum, (part of the premiſſes limited 
to him for life) upon any wife which the plaintiff Roberts the 
father ſhould marry, he the ſaid Kzberts the father paying, or 
ſecuring, to the good liking of the detendant Roberts the ſon, 
10007. | 


The power. in the ſettlement was .penned in a ſtrict man- 
ner, by way of condition precedent, (viz.) 2 previſo, chat 
in caſe the plaintiff Ralerts the father ſhould pay to the de- 
ſendant Roberts the fon, or to his gand liking fecure to the 
ſaid Roberts the ſon, 1000 J. it ſhould be lawful for Roberts the 


* 


father to limit to any wite that he ſhould marry, lands of the 


value of 2001. per annum. There was alfo a power for the 
defendant Ryberts the ſon to limit lands of 400. per annum 
to any wife that the fon ſhould thereafter marry. 


Afterwards the plaintiff Roberts the father entered into a 
treaty of marriage with the plaintiff Catharing Barker, the 
ſiſter of George Barker of Chiſwick, eq; who had 3000 f. por- 
tion; and thereupon the plaintiff Ryberts the father propoſed 
to ſettle theſe premiſſes of 200 f. es anuum, upon the ſaid 
Catharine his intended wife; but then it appearing, that the 

"B13 | plaintiff 


is 


ROBERTS, 


(67 ] 


168 
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Rorkxrs v. plaintiff Roberts the father was to pay 1000 J. to his ſon David 


Roberts, upon his (the father's) making this jointure; and 


that the payment thereof would very much ftraighten the 


plaintiff Roberts the father; unleſs this 1000 J. was releaſed, 
the ſaid plaintiff Catharine and her relations would not content 
to the marriage. 


Upon which the plaintiff Roberts the father applying to his 
ſon, and informing him where the marriage treaty ſtuck, 
(namely, at the father's paying this 1000/7. to the ſon) and 
that it could not proceed, unleſs the fon would releaſe the 
ſame ; the defendant Roberts the ſon did agree to releaſe this 
10007, in conſequence whereof he wrote ſeveral letters to 
Roberts the father, intimating that he would releaſe the 1co00 7. 
But it did not appear, that the ſon's wife, or any of her re- 
lations, were conſenting to ſuch releaſe. However, the 


plaintiff the father introduced his ſon into Mr, Barker's com- 


pany, on which occaſion the ſon expreſied himſelf pleaſed 
with the intended match; but not Jong after, the defendant 


Roberts the ſon began to recede from his promiſe, and inſiſted 


with his father, that if he, the ſon, releaſed this 10001] to the 
father, then the father ſhould give him, the ſon, a bond for 
the payment thereof within a ſhort time after the father's mare 
riage; to which the father, being very much ſet upon this 
ſecond marriage, did atlength conſent, (viz.) to give a bond 
to the ſon for the payment of the 1000/7. upon the ſon's giving 
a releaſe to the father: and the bond which the father was to 
give to the fon, was, to pay the 10001. to the ſon within a 
fortnight after the father's marriage. But this agreement for 
the father's giving the ſaid bond to the ſon, was without the 


privity of the ſaid Catharine Barker the intended wife, or any 
of her relations. 


| Thereupon a releaſe was prepared for this purpoſe, which 
Roberts the fon did execute, and the father privately gave his 
bond for the payment of 1000 J. to his ſon ; but the releaſe of 
the ſon not being thought effectual by the friends of the ſaid 
Catharine Barker, another releaſe was prepared for him to exe- 
cute, which accordingly Roberts the ſon did execute for this 
1009 /. but a day or two before the marriage; and the father 
did about the ſame time, or ſoon after, execute.a new bond 


to 
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to the ſon, but this bond as the former, was given by Roszars . 


Roberts the father without the privity of Catharine his intend- 
ed wife, or any of her relations. 

The marriage between Roberts the father and the ſaid Ca- 
tharine took effect, and the portion of 3000 J. was paid, 


Afterwards the defendant Roberts the ſon ſued his father on this 


bond for 1000/7, upon which the father Roberts brought a hill 


in equity againſt his ſon, and on motion before the Maſter 


of the Rolls, had an injunction on the merits: and now be- 
tween the ſeals after Trinity Term, the cauſe came on to be 
heard at the Rolls, When 

On behalf of the plaintiffs it was inſiſted, that it was s plain 
tnis bond for the 1000 J. in queſtion, was obtained from the 
plaintiff Roberts the father witbout the privity of the plaintiff 
Catho»ie the wife, or any of her relations; that it ſeemed as 


_ plain, that neither Catharine the wife, nor any of her relations, 


would have conſented to the match, had they known of this 
underhand bond being given by the plaintiff Roberts the 


father to the defendant his ſon; which appeared ſtill more 


evidently by the great caution made uſe of by the plaintiff 
Catharire and her relations, in excepting to the firſt releaſe 
executed by the defendant Roberts, as not ſufficient and 
effectual; and in infifting upon another releaſe which was 
thought more effectual, and had been executed by the de- 
fendant Roberts the ſon ; that whenever any of theſe under- 
hand agreements on marriage came in judgment, the court 
conitantly declared an abhorrence of them, as being in fraud 
of the marriage, and generally tending to make the marriage 
unhappy ; and that every thing which had, or ſeemed likely 
to have, thoſe effects, ought highly to be diſcouraged, 
That for this reaſon equity is careful that the open and 


publick contract made upon the marriage ſhould take place, | 


and will not ſuffer that to be infringed by any clandeſtine and 
private agreement whatever; nay, ſo odious in a court of 


equity are all ſecret and underhand dealings, as to intitle to 


relief even the huſband himſelf, though party to the fraud and 
conſenting to the agreement : but in the principal caſe, the 


bond given by the huſband for the payment of the money, 


did in conſequence affect the wife. 10001. was a conſider- 


_ able ſum of money, for which, when the buſband ſhould be 


E 4 | s * 
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Roprars v. Called upon, he muſt be diſabled thereby from maintaining 


his wife, at leaſt in ſo comfortable a manner as otherwiſe he 
might, and probably would have done, and therefore it was 


proper the wife ſhould be, as here ſhe was, a enn, in 
order to conteſt and ſet aſide the bond. 


That it was true, the bond in queſtion, was only for 1000 /. 
but it might have been for 10,000 /. and if the preſent bond 
for 10007. were allowed to be good, by the ſame reaſon a 
bond for 10,000 J. had been good alſo, which muſt utterly 
have incapacitated the plaintiff Roberts from maintaining his 
wife, who muſt in ſuch caſe have gone back to, and been a 


clog upon, her relations, although ihe had brought fo conſt | 
derable a portion as 3000 7. 


It was admitted to be in proof, that the plaintiff Reberts 
the father, did in all outward appearance execute this bond 


freeh. But this was not at all material; for ſtill it was a 


clandeſtine bond, given without the privity of the wife or her 
relations, and would, as was before obſerved, if diſcovered, in 
all probability have prevented the marriage. 


That innumerable precedents might be alledged, where the 


| huſband not only was paſſwe in conſenting to the underhand 


agreement, but had alſo been ave in encouraging it; and 
yet had been relieved againſt his own act, fraud and con- 
trivance; which doubtleſs was done in favour to the wife, 
and to the-end her huſband might not thereby be diſabled from 
the better maintaining her, who in the preſent caſe was not 
pretended to have known any thing of the bond, but to have 


been intirely innocent, and free from the leaſt imputation of 
fraud. 


And as to the jointure made upon the wife in this caſe, it 
was ſaid to be 2 hard bargain, being but a jointure of 200 /. 
fer annum, for 30007. portion: whereas it is uſual to ſettle 
1col. per annum for every 10007. and this 2001, per annum 
lay at a great diſtance, in ales, without any the leaſt pro- 
viſion for the children of the marriage. 


That with regard to the father's power reſerved to him to 
make a jointure, it was obſervable, he was made to pay 
10cc 1. for it, for a power to ln only an eſtate for life, and 


this 
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ne | this in reverſion too, after another life : ſo that if Roberts the Ronrerts d. 
he | father ſhould happen * to ſurvive his wife, it would have been RoverTs. 
as paid for nothing ; that it was at the rate of five years pur- (*72J 
in chaſe, which was holding him to rigorous terms, eſpecially 


when at the ſame time the ſon was intruſted with a power of 
making double that jointure being allowed to make a join- 


2 bre of 4001. per annum, without paying one farthing for it. 
a It was admitted this was a bond given by the father to the 
rly : ſon, not by the ſon to the father; ſo that the uſual argument 
his IX of its having been given by compulſion or coercion might 
\2 | jicem not applicable in this caſe : but ſtill the fraud was not 
fi - the leſs upon the plaintiff Catharine, who was intitely inno- 
5 cent, and kept in ignorance of it. The wife was equally a 
Js ſufferer, and her relations impoſed on to as great a degree, as 
Hy if ſhe had been the wife of the ſon, not of the father. And as 
1 to authorities, they were very ſtrong, as in 1 Fern. 348. 
b  Redman's caſe; ſo 1 Vern. 475. Gales verſus Linde; in which 
er ; | > IT 
55 caſes the wife as well as the huſband was particeps criminis, 
0 and yet relieved. The ſame in (4) Turton verſus Benſon, 
| 2 Lern. 764. Wherefore it was prayed, that as the court 
the formerly ordered an injunction till the hearing, ſo mop would 
and now grant a perpetual injunction, 
and BW On the other ſide it was urged, that in the principal caſe 
on- the plaintiff Roberts the father was not only party to what was 
ite, here called the fraud, in giving this underhand bond for the 
om BF payment of the 1000/7. but that, upon the defendant Roberts 
not : the ſon's marriage, when he reſerved to himſelf a power to 
ave BR make a jointure of 200/. to any wife whom he ſhould there- 
a of We after marry, he himſelf made a private agreement with his 
ſon, that the latter ſhould releaſe this 1000/7. to him; and 
„ it the very bill ſets forth, that the fon the defendant Roberts, at [ 73] 
a7 the time when he made his marriage fettlement, did declare 
ttle before ſeveral perſons, that he would not inſiſt upon ſuch 
nun claim, nor expect payment of the 1000 l. 
ro- So that all that could be alledged in favour of the ſecond 
wife of the plaintiff Roberts thè father, might likewiſe be ſaid 
Ps on behalf of the wife of the defendant Roberts the ſon; and if 
pay kya: | — | ; — 
and (a) See vol. 1. 498. where there is a note referring to this caſe. 
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it ſhould be inſiſted to be injurious to the plaintiff Catharine, 


the ſecond wife of the father, that this private agreement 


ſhould take place; it muſt be allowed to be no leſs prejudiciat 
to the wife of the ſon, that the private underhand agreement 
for the releaſing, or not inſiſting on the payment of the 
1000 /. on the father's making a jointure on the ſæcond wife, 
ſhould hold good; and it was plain that the agreement on the 
marriage of the fon, that the father, if he ſetiled a jointure 
on a ſecond wife, ſhould pay 10007. was made on a valuable 
conſideration, and with a view to prevent the father's mar- 
rying again. Then if the plaintiff Roberts the father, had not 
an undoubted equity on his fide, and the law ſhould be in 
favour of the defendant Roberts the fon, (as clearly it was, the 
bond being good at law) the ſon's bond muſt prevail. 


That as it appeared from the ſon's ſettlement, that this pro- 
viſion was made at the inſtance of the firſt wife's friends, that, 
if che tather married again, he ſhould, on his making a join- 
ture on a fecond wile, pay 1000/7. to the fon; the ſecond 
wife or her friends ought to have applied to the relations and 
truſtees under the firſt ſettlement, and to have given them 
notice of this intended releaſe of the 1000. they being in 
ſome meaſure, in equity, intereſted therein. 


[Here the court propoſed it to the plaintiff 's counſel, whe- 
ther they bad known or could cite any precedent of an under- 
hand agreement to give a bond on a marriage being ſet aſide, 
which when done, would be injurious to 2 former agreement 
made upon a valuable confideration? | 


To which it was anſwered, that whatever agreement or 
promiſe the fon might make to the father of his not inſiſting 
to be paid this 10007. on the father's ſecond marriage, yet it 
did not appear that the father ever required a bond or cove- 
nant from the {on to oblige him to it; and as to any verbal 
agreement to that purpoſe, ſuppoſing there were any ſuch, the 
fon mull know eit would not be binding and it would be hard 
that this agreement for the father's giving a bond to pay this 
1000 J. to the fon (which was plainly an underhand bond) 
ſhould be binding to the prejudice of the father's ſecond wife, 
who brought a good portion, and was at leaſt herſelf innocent 
of any fraud, whatever imp of that kind might lie on 
the „ 1 | 
3 Maſter 
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Maſter of the Rolls: It is moſt true that equity does abhor Ropexrs &. 


all underhand agreements (1) in caſes of marriage; and per- 


haps, this may be the only inſtance in equity, where a perſon, 


though particeps criminis, ſhall yet be allowed to avoid his own 
acts. Marriages ought to be encouraged, to which end, the 
open and publick agreements on marriage treaties ſhould be 
ſupported and made good. It is not uſual in caſes of this 
nature for the wife to be made a co-plaintiff with the huſband, 
in order to avoid the agreement, but the huſband has been re- 
lieved on a bill brought by him alone. And therefore, I do 
not think that the wife's joining in this bill, at all alters the 
caſe. Neither does it make any difference, that the father 
ſceks here to be relieved againſt the bond. No evidence has 
been given of his having made uſe of his paternal authority, 
and the father is as much at liberty to marry again as the ſon, 


But what I take to be material is, that whatever arguments 
can be made uſe of in favour of the plaintiff Catharine, the 
father's ſecond wite, or of her huſband, to prove that the father 
ouzht to be diſcharged of the bond for payment of the 1000 l. 
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the very ſame arguments may be urged on behalf of the ſon 


* * 


(1) So, Arundel v. Trevillian, 1 
Chan. Rep. 47. Drury v. Hooke, 1 
Vern. 412. Smith v. Bruning, 2 Vein. 
292. Stribblehill v. Brett, 2 Vern. 440. 


Smith v. Aykwwell, 3 Atk. 566. Cole v. 


G. en, 1 Vez. 503. which are caſes of 
direct marriage brocage; and in the 
caſe of Shirley v. Martin, in the Exche- 


quer, on 14th Nev. 1779, the court was 


ot opinion, that contracts of this nature 
being avoided on reaſons of public in- 
convenience, would not admit of ſub- 


ſequent confirmation by the party So, 


any private agreement or treaty in- 
fringing the open and public agreement 
oi marriage, 1s conſidered as fraudulent. 
Peyton v. Bladawell, 1 Vern. 240. Red- 
man v. Redman, 1 Vern, 348. Gale v, 
Lindo, 1 Vern. 475, Lamlee v. Hanman, 
2 Vern. 499. Meat v Allen, 2 Vern. 
588. Mebber v. Farmer, 2 Bro. P. C. 
88. Pitcairne v, Ogbourne, 2 Vez. 375. 
In Neville v. Wilkinſen, before Lord 
Thurlow, in November 1732, his lord- 
ſhip ſaid he would not lay it down as a 


— 


rule, that fraud in caſes of this nature £ . . 
muſt be upon an article expreſily cou- . /Ha+ 
traded for, but any repreſentation miſ- 7: ,,, 45, 


leading the parties contracting on the 
ſubject of the contract, was within the 
principle of the other cales, and his 
lordſhip relieved by injunction againſt a 
bond entered into by the plaintiff to 
the defendant before the plaintiff's treaty 
of marriage, the defendant having by 
the plaintiff's deſire, upon the occaſion 
of ſuch treaty, miſrepreſented to the 
wite's father the amount of the plain- 
tiff's debts, and particularly concealed 
from him the bond in queſtion ; and this 
relief was given, although it did not 
appear that there was any actual ſtipula- 
tion on the part of the wife's father, in 
reſpect of the amount of the plaintiff's 


debts—Vide etiam Key v. Bradſhaw, 4 > 
2 Vern. 102, Duke of Hamilton v. Lord 2 


— A » 1 
uje v. ; 
Shepley, 2 Atk. 535. Blanchet v. Fe,. £4 1 2358 


Mchun, ante 1 vol. 118, Woodho 


2 Vez. 264. 


and 
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(a) Ca. in Parl. 
70. at vide Law 


De Term, S. Trin. 1730. 


and his wife, to prove that it ought to be paid. Thus ſup. 
poſing it to be an hardſhip upon the father's ſecond wife, that 
her huſband ſhould be forced to pay this 1000/7, in breach of 
the publick and open agreement made by the ſon; is it not 
equally an hardſhip upon the ſon's wife, and as much a viola. 


tion of the open and fair agreement made on her marriage, 


that the 1000 J. ſhould ot be paid upon the father's making 2 
ſecond jointure? The conſequence of which will be, that 23 


the agreement on the ſon's marriage was the fir/t, it ought to | 


have the preference, Quit prior eft in tempore, patior 1 in 
jur 4. 


Further: On the face of the bill it is alledged, that the fo 
on his marriage, and when his father agreed to pay the 1000/, 
on his making a jointure to a fecond wife, engaged not to in. 
ſiſt on, or expect, the payment thereof; which ſhews it wa 
intended as a fraud upon the ſon's wife, or her relations; and 
the father's agreeing to pay the 10007. on ſuch contingency, 


might be ſame inducement to the ſon's wife and her relations | 


to come into the match. But if this had not been charged 
in the bill, it ſtill appears on the merits, that the defendant 
R-beris the ſon and his wife are purchaſers of the 100017. in 
caſe of the father's marrying again and making ſuch jointure, 
as he has done. Wherefore, ſince the payment of this 1090/, 
by Roberts the father, may as much contribute to the com- 
fortable ſubſiſtence of Roberts the ſon and his wife, as the now- 
payment of it may conduce to the comfortable living of the 
father and his wife; and as by means of this bond, Roberts the 
ſon has the law on his fide, I think the bond muſt be paid, 
and the only relief I can give the father is, to award a perpe- 
tual menden, upon payment 5 principal, intereſt and 
caſts (1). 


In this cafe the Maſter of the Rolls obſerved, that the prae. 
tice of the court, in relieving againſt all marriage-brocage 


bonds, plainly ſhewed it to be their opinion, that every con- 


tract relating to marriage, ought to be free and open; and he 
took. notice, that in the Caſe of (a) Potter v. Keen, where 


vertus Law, poſt. 391. 


* 9 * — 


(1) Reg Lib. B. 1729. fol. 324. 5 
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there was a bond to pay money for procuring a marriage, the RonzxTs v. 
Lord Sommers decreed in favour of the bond, -conceiving, that ROBERTS» 
as the procuring a marriage was a good Conſideration at 
law for an a/ſumpit, ſo, provided the bond were in a reaſon- 


: able ſum, the ſame might be a good conſideration for a bond 


in equity. But that the Lords, with great juſtice, reverſed 
the Lord Sommers's decree, for that it would be of dangerous 


8 | conſequence to allow of any ſuch bonds, as tending to in- 


troduce many improvident marriages, 
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Caſe 18. 
Lord Chan- 
cellor KING. 


A witneſs or- 
dercd to be ex- 
amined de bene 
eſſe where the 
thing examined 
into, lay only in 
the knowledge 
of the witnels, 
and was a mat 
ter of great im- 
portance ; tho? 
the witneſs was 
not proved to. be 
old or inflium. 


DE 


Term. S. Michaelis, 1730. 


— 


Shirley & al' verſus Earl Ferrers. 


OBERT late earl Ferrers, was ſeiſed in fee (among 

many other eſtates) of lands in Ireland of 2000 J. per 
annum : and having ſeveral ſons by his firſt wife, (viz.) Waſb- 
ington, &c. and alſo having ſeveral ſons by his ſecond wife, 
(Hilena, the preſent counteſs dowager Ferrers) the ſaid earl 
Robert by a ſettlement had limited theſe premiſſes in Ireland, 
to his ſons by his laſt lady, the counteſs Silena. Upon the 
death of earl Robert, the earldom deſcending to Waſbington 
earl Ferrers, his lordſhip claimed title to the premiſſes in 
Ireland, by virtue of a prior ſettlement made thereof by earl 
Robert in May 1683; whereby the premiſſes were limited to 
himſelf for life, remainder to his fon Maſbington for life, re- 
mainder to his firſt, &c. ſon in tail male, remainder to every 
other ſon of earl Robert in tail male ſucceſſively, remainders 
over. And it being inſiſted on by the ſons of the ſecond mar- 
riage, that this was a forged deed, an é was directed to try 
the ſame. Earl Waſbington died without iſſue male, and the 
earldom deſcended to the defendant. This ſuſpected deed of 
May 1683, had been brought before the Maſter by earl /Yaſþ- 
ingten; and the younger ſons by the ſecond marriage and their 
agents having inſpected it in the Maſter's hands, one John 
Shirley, born in Ireland, and to whom earl! J/aſhington had 
ſhewn ſeveral favours, came to the Maſter to ſee the deed, 
and made an affidavit, that in December 1720, the deponent 
himſelf, by the order of earl Naſbington, tranſcribed this ſup- 
poſed deed from another copy in parchment; and that, at 
that time, there was no ſeal, or name ſubſcribed, nor any 
witneſſes to it; whereas now it appeared, that this very deed 
had a ſez] put to it, and earl Robert's name and title ſubſcribed 
to it, and three witneſſes names indorſed, though thoſe wit- 
neſſes names were almoſt rubbec out. 


The 
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The ſons by the ſecond marriage thereupon brought a ſup- 
dlemental bill ſetting forth this matter, with John Shiriey's 


affidavit annexed; and praying, that they might be at liberty 


to examine this witneſs in order to have his teſtimony per- 
petuated, And now it was moved, that the plaintiffs might 
examine this witneſs de bene e{jz, the detendant having prayed 
2 commiſſion to anſwer. 


On the other hand this was oppoſed on behalf of the earl, 
by reaſon there was not the common affidavit, that the wit- 
neſs was old, or infirm, or in any danger of dying: and it 
was ſaid to be againſt the conſtant courſe to grant ſuch mo- 
tion, but upon very full affidavits of the witneſs's not only 
being old, but alſo infirm, and in danger of dying. 


But the Lord Chancellor (after this had been twice moved) 
on affidavit made, that no other perſon was privy to this 
matter, as the plaintiffs knew or believed, did order that the 
plaintiffs ſhould be at liberty to examine this witneſs Shirley 
de bene efſe; in regard he, as well as all others, might die, and 
by that means the plaintiffs might be deprived of his teſtimony 
and for that this matter lay in the privity of this witneſs only, 


SHIRLEY u. 
Earl Fer - 


RERS, 


= 


and was of great importance : but that if he were then living, 


the plaintiff ſhould produce him at the trial (1). 


Afterwards, on the trial of the iſſue, at the bar of the king's 
bench, Hilary, 1730, the deed was found to be forged, upon 
the evidence given by this witneſs. 


(1) Vide Philips v. Carew, ante, 1 vol. 117. 


Jones verſus Earl of Strafford & al”. 


HE plaintiff, as adminiſtrator during the minority of 
four infant children, of the goods and chattels of one 
Brome!l, who died inteſtate, brought his bill to recover a 
debt by bond for 2009/7. dated ſo long ſince as 1685, and a 
debt by note for 800 J. dated ſo long ſince as 1686, both pre- 
tended to have been given by Sir Henry Johnſon, knight. 
The bill alledged, that Sir Henry Johnſon by his will had 
ſubjected his lands to pay his _—_ and was brought by the 


plaintiff 


Caſe 19. 


Lord Chan- 
cellor Kix G, 
Lord Chief 
Juſtice Ray- 
MON Ds 

2 Eq. Ca. Ab, 
253. Pl. 11. 
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A de fer dant 
cannot de mur 
and ple ad, or de- 
mur and anſwer 
to the ſame part 
of a bill; for the 
plea, &c. over- 
tules the de- 
mutter. 
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plaintiff againſt the defendant the earl of Strafford, as admini- 
ſtrator, with the will annexed of Sir Henry Fohnſon, (on the 
executor's renouncing) and againſt his heir at law and de- 
viſee; and it appeared by the bill, that one of the ſaid four 
infants, being the eldeſt, and a daughter, was married to 


J. N. who was of age, and a co-plaintiff, and who ſued as 


one of age, and not by his prochein amy or guardian. 


The defendant the earl of Strafford, as to that part of the 
bill which ſought to recover the 2000 l. or the money due on 
the ſaid bond, or the money due on the ſaid note from the 
faid Sir Henry Johnſon, or the defendant as his adminiſtrator, 
or which ſought any relief in relation thereto, or any diſ- 
covery in order to ſuch relief, demurred; for that it appeared 
on the face of the bill, and of the plaintiff's own ſhewing, 
that as the plaintiff's title was only as adminiſtrator of Bromell, 
ſo the adminiſtration was determined by the infant daughter's 
having married an huſband who was of age; alſo, as to ſuch 
part of the bill as ſought to recover the 800 J. or money due 
on the note pretended to have been given in 1686, the ſaid 
defendant pleaded the ſtatute of limitations, and ſhewed, that 
the debt was barred by the ſtatute ; and that ſix years and 
upwards had incurred, long before the ſaid Sir Henry Johnſon 
had made his will, whereby he charged his lands with the 
payment of his debts, | 


Moreover, as to that part of the bill, by which the plaintiff 
ſought to recover, the money due on the bond, the defendant 
pleaded ; that the plaintiff had brought an action of debt on 
the bond, in the court of exchequer againſt the defendant, 
who had pleaded //vit ad diem, and that the ſaid action was 
ſtill depending; and to ſome immaterial part of the bill, the 
defendant put in a ſhort anſwer. Theſe pleas, together with 
the demurrer, coming on to be argued, the Lord Chancellor 
called the Lord Chief Juſtice Raymond to his aſſiſtance. 


And it was objected to the demurrer, which was ſaid to be 
in effect to the whole bill, that the ſame was over-ruled by 
the pleas, and alſo by the anſwer; and that this was the pro- 
per conclulion of all demurrers, (viz.) to demand judgment 
of the court, that the defendant ought not-to anſwer to what 
the demurrer extends to: now the demurrer extending to 


any 
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any relief, as to the bond or note, or any diſcovery * in rela- 


tion thereto, and the defendant afterwards pleading the ſtatute 
of limitations as to the note, and the action at law, as to the 
bond; theſe pleas (it was ſaid) over-ruled the demurrer 1 fot 
the plaintiff might reply to the pleas, and thereupon examine 
witneſſes, and hear the cauſe; ſo that the pleas were as an 
anſwer, and ſworn as an (a) anſwer. And upon time granted 
to anſwer, the defendant may plead z wherefore it muſt be in- 
gonſiſtent for a man to ſay, ** I demur, and therefore ought 
not to anſwer, and yet at the ſame time to anſwer z cons 
ſequently a defendant cannot plead and demur to the ſame 
part of the bill; and as anſwering to the ſame thing over- 
rules a plea, ſo & fartiors pleading. or anſwering to the ſame 
thing over-rules a demurrer. 

And of this opinion were the court, ( iz. ) that the pleas 
over-ruled the demurrer, But ſtill it appearing, that the in- 
fant daughter was married to one that was of age; if thereby 
che adminiſtration was determined, the court ſaid they would 
not proceed in a ſuit, where it was evident the plaintiff claims 
ed under an adminiſtration which was at an end, 

Whereupon for the demurrer it was inſiſted, that the queſ- 
tion was no more than this; an adminiftration was granted 
of the perſonal eſtate of an inteſtate during the minority of 
four infants, one of whom (being a daughter) had married an 
hufland who was of age, whether this determined the ad- 
miniftration ? now, the only reaſon of granting.ſuch admini- 
tration during the minority of the infants, was, becauſe none 
of the parties intereſted were capable of adminiſtring; on ac- 
count of their tender age: but when one of theſe had married 
av huſband that was of age, there was then a party intereſted, 
who was Capable of adminiſtring; by which means, as the 
reulon of granting the adminiſtration ceaſed, ſo muſt the ad- 
miniſtration alſo. GCefſanta cauſe, ceſſat effeetus. That the 
tuiband was not only a perſon capable of adminiſtring; but the 
proper perſon to manage, at leaſt his wife's ſhare of the per- 
tonal eſtate, which ſeemed all of it to be now veſtcd in him 
but moſt certainly he had a power of diſpoſing of it: ſo that 
the adminiſtrator durante minor! ætate had no longer the pro- 
perty, nor any right to the poſſeſſion thereof, And why 
ſhould his adminiſtration continue, when there was nothing 
left for him to adminiſter !? That it might be thought ſufficient 
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now be granted, 


Sc. was at an end; of which the court would take notice, 


De Term. S. Michaelis, 1730. 


for the defendant to ſhew, that the ſaid adminiſtration was de- 
termined, without pointing out to whom adminiſtration ſhould 
However, it was conceived, that as the 
married daughter's ſhare of the perfonal eſtate belonged to her 
huſband, fo he ſhould have adminiſtration granted to him of 
ſuch ſhare; and that a different adminiſtration might be 
granted to another perſon during the minority of the other 
three infants, ad {um & commodum of theſe three infants. 


3 


Neither was it materia}, that this huſband who had married 
the infant daughter, was before the court, and a party to the 
bill: for if the adminiſtration was determined, then the 
plaintiff's right to ſue as adminifrator during minority, 


and not ſuffer a ſuit to proceed, where there was no repreſenta- 
tion of the perſonal eſtate in queſtion, no repreſentatives of the 
infants to whom theſe ſecurities now in controverſy (if fub- 
{::iing) did belong: that it was very true, there were three 
children of the inteſtate that were infants under the age of 
ſeventeen, beſides the daughter who was married; but that 
would not help the caſe ; becauſe where an adminiſtration is 
granted during the minority of four infants, if one of the in- 
fants comes of ape, this does determine the adminiſtration, 
5 Co. Brudenc!'s cate, I Lev. 74. agreed by the counſel on 
each fide ; nay, the caſe is there put further, (viz.) that if 
adminiſtration be granted during the minority of four infants, 
and one of the infants dies, this determines the adminiſtration, 
in regard it cannot be faid there are four infants, when one of 
them is dead. Leih, That Prince's caſe in 5 Co. 29. was 
very ſtrong in favour of the demurrer, where there being an 
infant executrix under ſeventeen, adminiſtration was granted 
to J. S. during her minority: and the adminiſtrator during 


minority fold a term fur years; adjudoeed ſuch adminiſtrator 
could nt fell the term; and further, that the adminiſtration 
determined on the executrix's marrying, if it appeared that the 
briſband was of age. So that one of the points then judiciali 
before the court, was, whether the adminiſtration during the 
minority, Oc. was not at end by the exeeutrix's marrying; and 
it was Feli, that the marriage of the infant executrix to a man 
of age, was a determination thereof; and the reaſon given is, 
for that the executrix had taken an buſband, who (as the 
book ſays) might adminiſter as executor, Which ſame te- 
hy | - ſolution 
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ſolution is mentioned and allowed in Godolpbin's Orptan's Le: 
tac 231, and in Swinburne 286 and in thoſe books it is 
ſaid, that where an infant executrix takes an huſband, who is 
of age; it is the ſame thing as if ſhe herſelf were of age: And 
in Vent. 103, the fame is cited for law by that learned Judge 
So that from the reaſon of the thing; 
and from the authorities which were conceived to be in point; 
tie adminiſtration durante minori ætate, and conſequently the 
plaintiff 's title to ſues was ſaid to be determined z and ſurely; in 
the caſe of ſo ſtale a demand, the plaintiff ought to be held 
ſtrictly to every thing, though but matter of form. 


Mr. Juſtice Twi/den. 


As to the next point; which was upon the plea of the ſta⸗ 
tute of limitations with regard to the pretended note for 800 /; 
from Sir Henry Fahn/on to the plaintiff's inteſtate Bromel!, 
and which was dated fo long ago as the 3oth of May 1686, 
{above forty-four years fince;) it was admitted, that Sir 
Henry Johnſon did by his will ſubject his real eſtate to the pay- 
ment of his debts yet the ſix years, and many years beyond 
that period, having incurred after Sir Henry's having given 
the ſaid note, and before his making his faid will; this which 
was a debt by ſimple contract, was ſaid to be barred by the 
ſtatute, and to have become as no debt, and conſequently 
neithet revived nor aided by Sit Henry's will; and that there 
was a moſt manifeſt difference between this and the caſe lately 
in the Howe of Lords, in which the lord 8traferd, the now de- 
fendznt, was appellant againſt one Blakeway. 
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It is true, the 


0 Biakeway was a ſimple contract creditor of Sir Heury 
ehiſhen by a ſtale note; but it was ſuggeſted in (a) that bill, 
and nds part of the printed caſe, that the ſaid Sit Henry, 
within fixe years before the making of his will, and his death; 
Had paid to the ſaid BlaFewway part of the monies due on the 
note then in queſtion, which was infiſted upon as an acknow- 
ledgment of the ſaid debt, and has alone been adjudged to re- 
vive à debt, and to be evidence of a new promiſe to pay it; 
\herefore (if the allegations were true) that debt was in fact 
{ublilting at the time of making Sir Henry Tobnfon's will fof 
payment of his debts, and eonſeguently muſt be within the 
troſt not barrable by the flatute of limitations, though aftet 
never fo great a length of time z which is catfying the ſtatute 
far enough in all conſcience: but 1 in the preſent cate the debt 


by 
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One owes à debt 
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tract, fix years 
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by ſimple contract was compleatly barred by the ſtatute of 
limitations before the making of Sir Henry Tohnſen's will, 
conſequently it was then no debt, neither had there been any 
manner or excuſe offered, whereby to alleviate and take off the 
objection of this great length of time, And if it ſhould be 
contended, that the ſtatute of limitations only bars the re- 
medy for the recovery of the debt; but that the debt in equity 
and conſcience remains ſtill; the anſwer is, that the flatute 
of limitations holds on a preſumption that the debt in this 
great length of time, has been paid and ſatisfied; but that the 
party is by death deprived of his evidence proving the ſame, 
which he could not keep alive; or by the miſlaying of the re- 
ceipt, releaſe, or other voucher of payment; and if the par- 
liament in this great length of time preſumes à debt to be 
paid, why ſhould not the courts in Veſiminſter-Hall make 
the like preſumption ? I hat there is no ſuch thing in law as 
a right remedileſs, wherever there is a right, the law giving 
a reinedyy Salk, 21, 415. Beſides, as the remedy, ſuit, or 
action in the preſent cale was admitted to be barred by the 
ſtatute of limitations, this made the caſe as ſtrong, as if the 
party creditor, to whom the debt by ſimple contract was due, 
had, after the ix years incurred, whereby the debt was barred, 
releaſed to the debtor all actions and ſuits, both at law and in. 
equity, which would certainly have barred the debt; nor is it 
credible, if, atter tne giving of ſuch a releaſe, the debtor had 
made ſuch a will as Sir Henry Zohan had done in the preſent 
Caſe, whereby he had charged his real eſtate with the payment 
of his debts, that the laid debt by note would have been there» 
by revived, 


That it would be a thing of the moſt miſchievous conſe- 
quence imaginable, to conſtrue the teftator's will in ſuch a 
ſenſe; and would prove an invitation to crevitors of the Jong- 

eſt ſtanding, after ever ſo great a length of time (eſpecially 
if ſuch creditors happened to be poor and neceſſitous) to bring 
in their ſtale and fatished debts, in order to a double pay- 
ment; and the preſent caſe was ſtill the harder, it not being 
the cale of an executor, who might be preſumed to have been 
acquainted with the teſtator and his affairs, but of an admi- 
niſtrator, Who by his anſwer had ſworn himſelf an ntter 
ſtranger to all of them. | 
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Then, as to the other plea, (viz.) to that part of the bill 
which ſought ſatisfaction of the bond out of the real and per- 
ſonal aſſets of the teſtator Sir Henry Fohnſon, the defendant 
had pleaded, that the plaintiff the adminiſtrator had brought 
an action of debt on this bond in the court of exchequer, to 
which action the defendant had pleaded ſolvit ad diem; and 
that the ſaid action is ſtill depending. Now, as this was a 
fair iſſue tendered on the point of payment, and to which the 
matter muſt at length one time or other come, if the plaintiff 


would be ſo hardy as to venture it, why ſhould not the court 


{top here, and prevent further charge on both ſides, by order- 
ing the parties to go to trial upon ſuch iſſue? And if the 


plea of /olvit ad diem were true, then the debt being once paid, 


the plaintiff could be intitled to no diſcovery of aſſets or re- 
lief; neither could it be any objection, that the defendant had 


pleaded doubly in the action brought in the exchequer, (vrz.) 


a ſpecial plenz adminiſlravit alſo, by ſetting up ſeveral debts, 
ultra gue the defendant had not aflets: for if this were true, 


the court could not take any notice of it, in regard they can- 
not take notice of any thing but what is contained in the 


plea, nor could the plaintiff in the principal caſe be pre- 
judiced thereby, fince he might amend his bill, and charge 
this plea by the amended bill, praying a diſcovery whether 
theſe pretended debts were real and juſt debts, or not. 


With regard to the firſt point, the Lord Chancellor and 
Lord Chief Juſtice were of opinion, that the adminiſtration 
taken by the plaintiff to Bromell, during the minority of the 
four children, donec aliguis corum ſhould attain to twenty-one, 
did not determine on one of theſe children marrying a man of 
full age; for that the huſband of ſuch child had no right to 
adminiſter, becauſe not of kin to the inteſtate, and when the 
eldeſt daughter arrived to twenty-one, though ſhe ſhould be 
married, yet adminiitration muſt be granted t her, and not 
to her huiband, That upon the reaſon of the thing, the 
adminiſtration muſt continue, there being no other perſon 
capable of adminiftring ; neither was the wife's ſhare of the 


perſonal eftate by the marriage become veſted in the huſband, 


for there might be debts which muſt be 1atisfied before it 
could be known whether the wife had any and what right 


thereto; and after that; it could be but a closje en. atrion, 
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and by the ſame reaſon, all bond and ſimple contract debts 
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marriage; that as to the ſpecial adminiſtration guoad the 
wife's ſhare to be granted to the huſband, it was plainly 
impracticable; ſince it muſt be a fourth part in ſpecie of all 
the perſonal eſtate, which might conſiſt of ſeveral intire things, 
ſuch as horſes, cows and fheep ; and then the huſband muft 
have a fourth of every horſe, cow, &c. of the inteſtate ; 


muſt, as to a fourth part of them, be veſted in the huſband, 
which would render it umpoffible to put them in fuit ; be- 
cauſe the huſband could not ſue far a fourth part of them 
only; and their lordſhips ſtrongly inclined againft the 
opinion reported by the Lord Code in Prince's caſe, which 
ſays, that where an infant executrix is under ſeventeen, and 
an adminiſtration is granted; if ſuch infant executrix mar- 
ries an huſband of age, the adminiſtration is determined: 
this opinion their lordſhips ſtrongly inclined againſt, the ſame 
not being taken notice of in other cotemporary reports, as in 
2 And. 132. Cro. BEliz. 518, 719. and 3 Les. 278. in all 
which books Prince's Caſe is reported; and it is remarkable, 
that the author of the book intitled The Office of Executor, 
p. 213. mentioning this opinion, a little marvels thereat, 
contidering {as ke oblerves) that theſe things are managed 
in the ſpiritual court, and by that law [the canan] which 
* intermeddles not with the huſband in the wifes's caſe, 
© and ſince by that law, and nat our common law, comes 
in this limitation of ſeventeen years. He adds, that he 
has ſeen that cate otherwiſe reported in this point.“ 


Beſides, that part of the caſe was at leaſt an extrajudicial 
opinion not neceſſary to be determined, the principal queſtion 
being only, whether ſuch a ſpecial adminiftrator could align 
over a term for years which belonged to the teſtator? and 
reſolved he could not, which certainly is good law. How- 
ever, taking the above mentioned point in Prince's caſe tg 
be law, yet it differed, they ſaid, from the caſe now befote 
the court; for where an adminiſtration determines by the 
marrriage of an infant executrix to one of age, in the ſame 
manner as if the exccutrix herſelf were of age, there is then 
a certain, known perſon to adminiſter, (to wit) the feme 
infant, (the huſband being incapable of proving the will) 


and 
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and it is the caſe but of ove minor: whereas in the principal 
caſe it could not be known * who was to be the adminiſtrator, 
or whether there was any other more proper for that office 
than the perſon already appointed during the minority; for 
the huſband being not intitled to have the adminiſtration 
granted to him, it was in the diſcretion of the ordinary to 
grant it to whom he pleaſed, this ſort of adminiſtration (a) 
not being within the ſtatute; and they further held, con- 
trary to one of the reſolutions above mentioned in Brudenel's 
caſe, that if adminiſtration ſhould be granted during the 
minority of four infants, one of whom ſhould die before he 
comes to age; this would not determine the adminiſtration ; 
for the living infants would not be of age, and the other dying 
during his infancy, and not being in e, would be as out of 
the caſe. 


Secondly, Touching the plea of the ſtatute of limitations, 
where the teſtator, after ſix years incurred, makes his will, 
and charges his lands with the payment of his debts; the 
court obſerved, it had been held that ſuch will revives [A] 
the debt, in regard the ſame, though the fix years are paſſed, 
continues ſtil] to be a debt in conſcience, and a defendant 
may, if he pleaſes, waive the benefit of the flatute. How- 
ever, it having in a former cauſe of the lord Strafford's, 
brought before the heufe of lords on a like point, been ordered, 
that the plea ſhould ſtand for an anſwer; the like order was 
made in the principal caſe (i). And, 


In relation to the third point; the Lord Chancellor and Chief 
Tuftice were clear, that the plea ought to be over-ruled, as 
being, in effect, only a plea of another action depending in 
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Jovrs v. another court for the ſame thing; and that therefore the 


; plaintiff ſues Until the defendant has anſwered, - 

4. both at law and | | | 

RE in equity for the ſame thing, he will be put to make his election in which court he will proceed; 
but need not however make ſuch election till the defendant has anſwered; 


——_ — FOG IIFITY — — „* 
er . —— * 


[B] The order for making an election, recites only, that the plaintiff proſecutes 
the deſendant at law and in equity for one and the ſame matter, ſo that the 
defendant is doubly vexed ; wherefore it provides that the plaintiff, his clerk in 
| court and attorney at law, having notice of the order, do within eight days 
after ſuch notice, make his election in which court he will proceed; and if he 
elects to proceed in this court (the chancery,) then the proceedings at Jaw are by 
| that ordet to be ſtayed by injunction. But if the plaintiff ſhall elect to proceed 
at law, or in default of ſych eleczon by the time aforeſaid, his bill is to be 
diſmified with coſts, And note; if one makes a ſpecial election to proceed at 
law, as to part, and in equity as to other part: with regard to what the plaintiff 
in equity elects to proceed at law, his bill ought to be diſmiſſed with coſts, 
By Sir Fee Fethll, Maſter of the Rolls Micharlmas 1723, Aucnymus. 
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* Harris verſus Ingledew, 


"\ HIS bill was brought by the ſimple contract creditors 
of William Ingledew, to compel a ſale of the real eſtate 
af the ſaid Milliam Ingledeu, for payment of his debts, he hav- 
ing made a will to this effect: “ As to all my wordly eſtate, 
* my debts being firſt ſatisfied, J deviſe the ſame as follows.“ 
Then he proceeded to deviſe part of his eftate, being freehold, 
to his brother in fee, to whom alſo he bequeathed a term for 
vears, Other part being copyhold, be deviſed to A. in fee, 
other part of his freehold to B. and the remaining part to C. 
in fee; after which he died without iſſue, leaving his brother 
John Tngledew his heir, who having, on the teſtator's death, 
entered on the freehold lands deviſed to him, and alſo on the 
copyhold premiſſes, as not having been ſurrendered to the 
ule of the will, made his will, whereby he deviſed all his 
ellate real and perſonal to his wife, and died leaving a ſon. 


The widow of John Ingledew the brother, and | her ſon, 


being the nephew and heir of the firſt teſtator, joined in a 


ſale of ſeveral of theſe lands to ſeveral perſons, for valuable 
conſiderations ; and the ſimple contract creditors now bring- 


ing their bill againſt the ſeyeral deviſees of the premiſſes, and 


allo againſt the purchaſers, in order that the ſeveral Jands 
might be fold for the ſatisfaction of their demands, the will 
was proved, but John Ingledew, the nephew and heir of the 
frit teſtator, was not made a defendant to the bill. 


Upon which it was inſiſted, that the heir at law ought to 
be a party, it being ever done in like caſes ; that the bill being 
for a ſale, if the heir was before the court, the evidence to 
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the will would be perpetuated ; but in cafe he ſhould not be a 
party, a decree for ſale of the eſtate would be vain; for no 
one would buy, at leaſt he would not give half the value for 
it: whereas, ſhould the heir be a defendant, this will charg- 
ing the lands with payment of the debts, the heir would be 
decreed to join; that the general practice in caſes where a 
will of land is proved, is, to declare the will well proved; 


that is, well proved againſt the heir; for it cannot be ſaid to 


And ſuppoſe theſe lands 
fhou}d be fold by the deviſces, purfuant to the decree, and 
afterwards the heir ſhould ſue for the eſtate, and recover; 
here would be a purchaſer under a decree, evicted notwith- 
ſtanding, for want of the plaintiff's having made the heir a 
party: and. yet the court; ought not to ſuffer any thing to 
happen to the prejudice of thoſe, who are to be purchaſers un- 
der its decrees, | 


be proved againſt any one elſe. 


To which it was anſwered, that the deſcent was broke by 


the deviſe, and the eſtate being deviſed away from the heir at 


law, he was no more intereſted therein than any ſtranger; 
that in cafe lands are by a deed conveyed to truſtees to ſell, 


and afterwaras the grantor dies, unleſs the heir is to have the 


turplus, he need not be a party to the bill for compelling a 

tale, : | 
Maſter of the Rollis: This ſeems a material objection ; for 
ſince the ſale of the eſtate muſt affect all the deviſees in pro- 
portion, and as the eſtate would not, without the heir being 
a party to the decree, ſell for near the value, this might be a 
wrong to all the deviſces, and oe caſion more of their lands to 
be fold, than would perhaps be otherwiſe neceſſary. With 
regard to what has been urged, that where lands are conveyed 
by deed to truſtees to fell, the heir, unleſs intitled to the ſur- 
plus, need not be a party to a bill that prays a ſale; it muſt 
be obſerved, that the proof of a vill is attended with more 
ſolemnity than that of a deed; the former being ſuppoſed to be 
made when the teſtator is in extrem:s, and therefore in equity 
it is neceſlary to prove the ſanity, which is all preſumed in 
the caſe of the latter: alſo a dzed may be proved wiv voce at 
the hearing; but no ſuch order can be made for proving a 
will; the reaſon is, becauſe here more 1s to be proved than 
barely the exeqution ; for inſtance, you muft prove, that there 
| were 


e 
REES 
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were three witneſſes, and that theſe ſubſcribed their names in 
che preſence of the teſtator; which holds ftill ſtronger in the 
preſent caſe, where two wills are to be proved, namely, the 
will of the firſt teſtator William Holes and that 
of John Ingledew. 


But after all, conſidering that 7/:/lliam Tugledew, the firſt 
teſtator, had been dead ever ſince December 1719, and that 
the freeho'd lands had been quietly enjoy'd under the will, 
his Honor did decree a ſale without the heir being a party; 
but ſaid, he would ſtop paſting the decree, in caſe the defend- 
ant's counſel ſhould be able to ſhew where, in the like in- 


ſtance, the court ever refuſed to make a deres, without making 
the heir a party. 


* Secondly, In this cafe, one of the defendants having pur- 
chaſed a term for years, and alſo part of the freehold eſtate 
that had belonged to the teſtator //l:am Ingledew, he pleaded, 
that he was a purchaſer for a full and valuable conſideration, 
(chewing the ſum, and that it was to the full value of the 


eitates) but omitted i in his plea to deny notice : of che will of 
i Ulam Inzledew, 


And for the plea it was argued, that the plaintiff having re- 
died to the plea, he had admitted it to be good; but joined 
ue thereon, inſiſting it was not true in fact; indeed, had he 
ict it down to be argued, it would then have been a good ex- 
Ception thereto, that the defendant had not denied notice: but 
tince the plaintiff had not thought fit ſo to do, but had re- 
pled to the plea, all that was incumbent on the defendant was, 
to prove what he had pleaded ; which if he ſhould be able to do, 
the bill, as againſt him, muſt be diſmiſied with coſts. Beſides, 
otherwiſe the defendant might be tricked by the plaintiff, who 
having found, that the defendant had made a flip in his plea, 
might decline arguing it, and reply to it. In which caſe the 
detendant would be without remedy; for he could do no 
more than prove his plea: whereas, * if ſuch plea had bzen ſet 
down to be argued, on its being over-ruled,- the defend- 


ant might ſtill have helped himſelf, by putting all his defence 
in his anſwer, | | 


On 
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Hax vis v. On the contrary it was ſaid, that when every one ſees here 
I GLEDEW, 


is a leaſe for years, which of courſe is liable to pay debts by 
ſimple contract, and to which a purchaſer cannot poſſibly 
have any title but by the will, it was to be preſumed the court 
would hardly ſhut their eyes, but permit the honeſt creditors 
to follow the affets wherever they can find them. Alſo this 
would be a prejudice to the deviſees of the real eftate, ſhould 
the term not be applied ta the payment of debts, becauſe 
more of the lands deviſed muſt be fold than otherwiſe need 
be, | | 
Maſter of the Rolls The conſtant courſe is, in caſe a plea 
be replied to, that the defendant need only prove his plea: 
and here it is the plaintiff's own fault; for he had it in his 
election to have ſet it down to be argued. Wherefore, if 
| the defendant proves what he has pleaded, the bill is to be diſ- 
miſled, as againſt him, with coſts. But with regard to the 
objection, that the deviſees of the land will ſuffer by this, in 
that more of their lands muſt now be fold, this will not prevent 
the deviſees, or any of them, from bringing their bill to com- 
pel an application of this leaſe, in the firſt place, to the pay- 
ment of their debts, as being part of the perſonal eſtate, 


Thirdly, It was contended, that the real eſtate of the teſta- 
tor, William Ingledeto, was not by his will charged with the 
payment of debts ; for though it was ſaid, that as to the teſta. 
tor's wordly eſtate, his debts being firſt ſatisfied, he deviſed the 

[ & ] ſame, Cc. though the teſtator did ſay his debts ſhould be firſt 


ſatisfied, yet he did not ſay his debts ſhould be charged on his 
land, or real eſtate. 


But the Maſter of the Rolls thought it to be very clear, 
that in this cafe no Jand, nor any part of the teſtator's wordly 
eſtate, was deviſed until after his debts paid, conſequently that 
the land was charged; for which he cited 1 ern. 45. Newman 
verius J-bnſen, 2 Fern, 708. Trott verſus Vernon; and he 


thought it would have boy 1 ng the word A 
had been omitted (1). 


(i) Sec alſo Bowwdley v. Smith, Pre. King, poſt. 359. Hatton v. Nichol, 
Cha. 204. Beachcreft v. Beachcrif?, Ca. temp. Tal. 110. Earti of Geaeiphin 
2 Vern. 690. Davis v. Gardinen, v. Penneck, 2 Vez. 271. 
ante, 2 vol. 190. Leigh v. Earl of Bricknell, 2 Vez. 313. 
Warrington, 4 Bro. P. C go. King v. 


T homas v. 


Fourth 
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Fourthly, It was argued, that admitting the freehold of the 
teſtator to be charged with payment of debts, yet the copyhold 
which was not ſurrendered to the uſe of the will, was not 
charged, that not being in law deviſeable; and though it had 
been ſurrendered to the uſe of the will, yet even in ſuch caſe 
it would have paſſed by the ſurrender, not by the will; for 
which reaſon a copyhold will paſs, though by a will that has 
not three witneſſes to it. So if I were to deviſe all my real 
eſtate, though a copyhold may, in fome ſenſe, be deemed a 
real eſtate, as it deſcends to the heir, and does not go to exe- 
cutors, yet the copyhold would not paſs in that caſe, becauſe 
the intent of ſuch will muſt be to deviſe an eſtate that is in its 
nature deviſeable. | 


However, the Maſter of the Rolls was of opinion, that in 
the principal cafe the copyhold, as well as freehold, was well 
charged with the debts; fince all the copyhold of the teſtator 
was by expreſs words deviſed either to the heirs, or to thoſe 
that were not his heirs. So that it appears the teſtator took 
the copyhold to be part of his wordly eſtate, all which is by 
the will charged with the payment of his debts. And it had 
been ſufficient, if the teſtator had only ſaid, © I charge my 
„ copyhold land with the payment of my debts ;” in which 
caſe equity would have ſupplied the want of a ſurrender, 
[A] 

_ Fifthly, But then it was inſiſted for the defendant, that 
granting the copyhold lands were made liable by the will to 
the payment of debts, yet that ought not to be, till all the 
freehold lands had been firſt applied; for they ought not to 
come in pari paſſu with the freehold lands, becauſe theſe are 
deviſeable at law, which the others are not; and equity muſt 
firſt intervene, and ſupply the want of a ſurrender, before 
copyhold lands can be liable, whereas a freehold is deviſable 
and chargeable by the teſtator by the will only. | 


Hirnns wv 
IN GLEDRW. 


One by will 
charges all his 
worldly eſtate 
with his debts, 
and dies ſeiſed of 
freehold and 
copy hold eſtates, 
which he par- 
ticularly diſpoſes 
ot by the will; 
the copyholg 
tho' not ſurren- 
dered to the uſt 
of the will, all 
yet de applied to 
the payment ot᷑ 
the debts pari 
paiſu with the 
treeholds 
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charge 


to make the heir a party. 


n 


[4] This the reporter admits to be ſo, but obſerves, if it were but an equitable 
„ and the legal eſtate of the copyhold had deſcended to the heir, that 
would have made it neceſſary that the heir ſhould be a party, becauſe otherwite 
the legal eſtate of the copyhold could not be conveyed to a purchaſer. 
it had appeared, (which he thinks did not) that the heir at law had, ſince the 
teſtator's death, conveyed away all the copyhold eſtate, then indeed, the grantee 
0: the heir being capable of conveying to the purchaſer, it might not be neceſſary 


But it 


> 
. 0 
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Hanns . To which it was atiſweted, that as this will was penned, 
In cLEDEW. the freehold was not deviſed, but only charged with the debts; 
which amounted to no more than an equitable charge, as to 
the freehold as well as copyhold; and the copyhold deing 
mentioned in the will, it was the intention cf the teſtator, 
that they ſhould be charged equally and in proportion, 


Though for the defendant it was replied, that let a copyhold 
| be never fo expreſsly deviſed, yet, unleſs it be for payment of 
[ 98 ] debts, a charity, or by way of proviſion for a wife (1) or 
children, (which caſes did not any way concern the preſent) 
equity will not ſupply the want of a ſurrender. That this is 
never done in favour of a deviſee, conſequently there could 
be no reaſon to expect it in favour of the deviſes 
of the frechold eſtates in the principal caſe, ſince it did 
not as yet appear, but that theſe eſtates, if all ſold, would be 
ſufficient to diſcharge the debts ; and therefore the copyhoid 
ought not to be charged par; paſſat. Quod nota, 


Notwithſtanding which, his Honor inclin'd, that the copy- 
hold ſhould be charged (2) with the debts par: paſſu with the 
frechold, by reaſon the former were as expreſsly deviſed by 
the will as the latter, and all the teſtator's wordly eſtate Was 
ſubjected to the payment of his debts. But ſince it did not 
as yet appear, that the perſona] eſtate would not be ſufficiert 
to pay the debts, this point, whether the copyhold ſhould con: 
tribute pars paſu, Sc. was reſerved till after the account 
taken. But, | 


If 1 charge all Sixthly, Hereupon, on behalf of the creditors, it was tepres 


my lands with ES ; ; 
p-yment of my ſented to be hard, that theſe ſhould be obliged to wait until 
debts and deviie 

part to A. and other part to B. &c. the tio cannot be paid out of the lands till the Maſter bas 
certined what the proportion is, which each deviſee is to contribute; but if the Maſter certifies, GN 
the debts will exhauſt the whole teal ez then the creditors may proceed ag ainſt any dne deyiſec 

the whole, 


* 8 — * 


(1) Vide Warts v. Bullas, ante, 1 vol. Pope, poſt. 3 vol. 322. Conmbes v. 
60. | | Gib/on, 1 Bro. Cha. Ren. 273. Vet 

(2] Where the real eſtate generally the freehold, it any, ſhall be firlt applied, 
is deviſed for, or charged by will with, Mallabar v. Mal. abar, en. temp. 1 «Ib, 
payment of debts, copyhold lands which 78. Crombery. C:ib/on. ub. ſup.— but this 
are not ſurrendered to the ule of the is to be underſtood of the legal eltate 
will, do not paſs thereby, if there be only, for an equirad/- eftute of copyhold 
trechhld ſufiicient to anſwer the pur- will paſs by ſuch deviſe auen ur- 
poſe; otherwiſe, it ſhall, and the court render. Car v. Elliſon, 3 Atk. 73. 
wiil ſupply the tiurrender, Drake v. Ro- T uffnell v. Page, Barnard. g. 
binjon, ante, 1 vol. 443. Haſleatted v. | 


the 
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the account was taken, and until the Maſter ſhould have f 


certified how much would be the proportion that each deviſce 
or each purchaſer was to contribute towards their ſatisfaction, 
For that the creditors ought to be at liberty to come upon 
any part of the freehold eſtate; after which the ſeveral de- 


viſees or purchaſers might apportion the charge amongſt 


themſelves; and as to the freehold that had been ſold, the 
creditors were willing to take the money from the heir or 
deviſces, who had fold, and ſo give the purchaſers no 
trouble. : | | 


| Cir”; That will indeed make the matter more eaſy ; but 
yet till the account ſhall have been taken, and 1. be known 
what the proportion is that each deviſee is to pay, the credi- 
tors muſt wait notwithſtanding ; for they muſt not be Jeft 
at liberty to take the whole from ſome of the deviſees, and 
but part from others; which would be oppreſſive. And if 
the whole eſtate of any of the deviſees be not liable, then the 
whole purchaſe money, for which any part of the premiſſes 
was fold, will not be liable. But if it ſhall be reported by 
the Maſter, that the whole of the frechold lands will be in- 
tufcient for payment of the debts, then the creditors may 
proceed againſt any one deviſee for the whole, in cafe I 
inouid be of opinion, that the copyhold ought not to be 
charged pari paſſu; but if I ſhall continue to think as I do 
at preſent, in ſuch caſe, the creditors muſt wait until the 
proportion is ſettled, what the owner of each is to contribute, 


as well with regard to the copyhold as the freehold, IB 


1 


HARRISs v. 
I8G6LEDEWs 


( 99 ] 


5] In this cafe. the Maſter of the Rolls did not alter his opinion, it appearing 


„ the Regiſter's book, that the will of the teſtator, William Ing/edew, was 


ceclared to be well proved, and that the freehold and copyhold eſtates par- 
ticularly deviſed by his will, were liable to the payment of bis debts, pars pays. 


RO = 
March 10, 1739. 
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& ec converſo. 
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Witter verſus Witter, 


Sel. Ac. ee. 1 1 
Hillary Facatien, 1730. 


OBERT Mitter, poſſeſſed of a term for ninety-nine year 

of lands in the county of Cheſter, if three lives, or any 
of them ſhould ſo long live, held * of the late earl Rivers, made 
A. his executor, and by his will deviſed the term to his infant 
nephew, John Mitter, and died, his own life being one of 
the three lives. The executor applied to the earl Rivers to 
renew, by adding a third life, and there was ſome flight 
proof that the earl had refuſed to make any more leaſes for 


years of his tenements in leaſe, but had changed them to 


lives, in order to make votes in chuſing members of patlia- 
ment, when he was in the adminiſtration. So that in the 
preſent caſe the executor of Robert Mitter the leſſee took a new 
leaſe, in the name of a truſtee, to him and his heirs for three 
lives, (4:/z.) that of the infant, and the two old lives; and 
this was in truſt for the infant and his heirs, 


The infant died above the age of fourteen and under twenty- 
one, unmarried and inteſtate : whereupon the queſtion was, 
who ſhould be intitled to this leaſe, his heir, or adminiitrator? 


It was inſiſted, that the adminiſtrator of the infant was 
intitled; and that it ſhould not be in the breaſt of any 
executor or truſtee to alter the nature of the truſt-eftate, any 


more than it was in the election of a [C] guardian to change 


the perſonal eſtate by inveſting it in lands : fince this would 
be to give, an abſolute power of diſpoſing of and altering the 
right and property of the leaſe, to one who was but a bare 
truſtee; that if the court had been applied to for leave to do 
this, they would never have granted it without a proviſion, 
that in caſe the infant ſhould die during his infancy, the pur- 
chaſe ſhould not turn to the prejudice of the repreſentatives 
of his perſonal eſtate: alto, that this would be injurious to 
the infant himſelf, who, if it had continued, as originally it 
was, a leaſe for years, might have deviſed it at fourteen [D]; 


#1 ſh a] 


cute 


— 


[C] See for this purpoſe the caſe of Terry v. Terry aua Ragget, Pre. in Chan. 273. 


[D] In the caſe of the Earl of Wircheljza v. Nerelige, 1 Very. 402. 435. this 
obtervation appears to have been firſt made by ſerjeaut (afterwards lord commil- 


foner). Rawiin/on, and to have great ſtreſs laid upon it by the Lord Chancellor 
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wheteas being turned into a freehold deſcendible, it could not W.r+6d w, 
be deviſed by him until his age of twenty-one; Wir In. 


On the other ſide it was repreſented as likely to prove vety 
detrimental to an infant, iß in a caſe where the lord would 
not renew but for lives, the executor ſhould not be enabled to 
comply with this; becauſe the other two lives might drop 
during the infant's life; and the cafe would be the ſame if 
there were but one life in being; and then the infant, inſtead 
of being deprived of the power of deviſing (as had been ob- 
jected) might have no eſtate to deviſe; that the putting the 
infant's life into the leaſe muſt be for the benefit of the In- 
fint, and of him only; ant as to what had been mentioned 
of turning an infant's perſonal into a real eſtate, that ſeemed 
to be a thing not neceſſary; but the renewal of the leaſe was a 
matter of abſolute neceſſity. | 


Lord Ghancellor * This renewed leaſe, though for lives, A leife renewed 
| ſhall follow the nature of the original one, and go to the exe- 5 % 


tors or adminiſtrators of the infant, as that ſhould have bene, hall 


ty =; : 3 frilow the na- 
3 donc. It the fact had been (which has not been fully proved) ture of the ori- 
15 the lord Rivers would not have made any other than a deſcen- beste 
dible leaſe for three lives, this might and ought (1) to have 
Was | ; ; : 
been declared in truſt for the benefit of the executors and ads 
any EE 3 oo : he * 3 
rators of the infant, if he ffiould die durlug his infancy, 
An 0 Der 0 | . . — » x : a 
45 Nov, though this ttuſt be not declared, yet it is in equity [1031 
ge „„ | - a | 
1 plied, fince the renewed leaſe, though for lives, comes in 
| the place and ſtead of the ofiginal leaſe which was for years. 
the | . . a : Jo 
: la conſequence of which his lordſhip declared, that the ſame An eſtate pur 
ale 4 5 : : . 5 x autre vie is dife 
1 {104d be liable to a didribution according to the ſtatute, ſay- tributable in 
0 0 — 1 2 *,» 0 > - p e, 4 
- ing, that though the ſpiritual! court cannot intermeddle with a RR ag3 
101 i 1 0 5 . - . : is 5 1 . 88 15 7 Pp - 
; trechold to diftribute [E] it, yet it doth not follow but ritusi cout. 
ur- „„ DD 3 
1 that this court may iaforce ſich a diſtribution (2). 
Fives 1 4 Ci e eee DR IE 2 — 5 bells 2 r 
18 to E] See Salk. 464. O'ubam v. Pickering; and the note at the end of the cafe of 
ly it Bate of Devon, vs athkins, vol. 2. 282. but more particularly the itatute of 14 Ceo. 
D]; . whereby an eſtate ur hai vie being undeviſeu, or in pert applied to the 
a. 5 ment of debts according to tite Ratute of irauds; ſhall be diitributed in the 
2 ume manner as peèrſonal eſtate. a 
275 | | | 3 | 
this {1 Vide Blaſon v. Day, Pre. Cha. it, in caſe of the infant's death, Roch v. 
nmiſ-· % Pierſot v. Shote, 1 Atk. 480. Wer, 1 Vz. 401. 
cellot Ain general a guardian ſhall not alter (2) Reg. IL. b. B. 1530. fol 213. by 
| „ nature of the infant's property, ſo the name o: Vitter v. Coup, 
ergay to change the fight of tacccſhon to | 
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DE 


Term. Paſchæ, 173 1. 


Ex parte Sir Richard Groſvenor. 


8 Richard Grefvenor, upon filing articles in Chancery, 
obtained a ſupplicavit againſt Mrs. — who being 
taken upon the writ, was carried to Newgate, where ſhe had 
continued ncar thirteen months. And now it was moved 
that ſhe might be diſcharged, inſiſting, that it was the courſe 
o: the King's Bench, if a fue. be granted againſt any one, 
and the party taken upon it continues in priſon for a year and 
a day, without any freſh threatuing or miſbehaviour having 
been offered by or on behalf of the party againſt whom the 


fippicavit was granted; that he ought to be diſcharged, and 


that it was fo in the calc of commitments for any breach of 
the peace. | 


Lord Chanceil;r: Nothing can be more oppreſſive than an 
indetuite impriſoument z and it ſeems 2 reaſonable practice 
in the King's Pench, if nothing has been offered either by 
threatning, or other milbehaviour, within a year and a day 
after the taking up of the party, by him or on his behalf, that 
he ought to be diicharged, Accordingly the court was in- 
clined to have granted the motion in the principal caſe ; but 
the notice of motion being giren by J. B. the ſolicitor for 
the woman that was committed, and he not being a ſolicitor 
admitted in chancery, the court would not look upon this as 
notice; and the party undertaking to give another noticc 
az1inkt the firſt day of the term, the motion was put off til 
then, at which time the faid Mrs.“ 


moved it again, 
and it was ordered that the ſhould be diſcharged upon entering 
into a recognizance beſore a Maiter in 1004. with two ſures 
tics in 50 J. each, to keep the peace; and the Maſter was 
directed to be eaſy and not-ftridt as to the abilities of the ſure- 


ties, the ccurt having regard to her long impriſonment. 
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Francis Sheldon, Eſq; verſus Mr, Juſtice 
Forteſcue Aland & al | 
JA Melon. . . 76d. 

Bill was brought by the adminiſtrator of Sit VVillian 
Dormer, bart. a Junatick, againſt the adminiſtrator of 

Mr, Juſtice Dormer, to have an account of the perſonal eſtate, 
and of the rents and profits of the real eſtate of the lunatick, 
received in his life-time by Mr. Juſtice Dsrmer, who was the 
committee of the lunatick's eſtate ; ſhewing, that S illiam 
Dermer was ſeiſed in fee of divers manors and lands in the 
counties of Bucks and Gletcefter, of 1500/. per auuum, and 
pollelſled of a conſiderable perſonal eſtate, and in 1692, be- 
came, and was by inquiſition found, a lunatick; and that the 
cuſtody of his eſtate was granted to Mr. Juſtice Dormer, and 
that of his perſon * to Sir Robert Jentinſon. The bill was alſo 
to be relieved againſt, and to ſet aſide, ſeveral orders of the 
court of chancery, whereby it was ordered, that Mr. Juſtice 
Hirmer ſhould be allowed the rents and profits of the luna- 
tick's eſtate for the maintenance of the lunatick's perſon, and 
ite care and management of his eſtate. To which purpoſe 
the bill ſet forth, that after the inquiſition found, to the end 
- -ourt might judge what was a proper allowance for the 
mantegance of the lunatick, it was directed, that the Maſter 
Mould look into the value of the eſtate and the incumbrances 
thercon : that purſuant to ſuch order, the Maſter made: a re- 
port of che yearly value of the eſtate, and the charge of the 
phyſicians attending the Junatick, and the diſburſements of 
Vir. Juſtice Dormer relating to the eſtate z and this account 
was ſigned by Mr. Sheldon, who married the filter and next 
rroſumptive heir of the lunatick; that thereupon the lord 
Sommers, by order of the 36th of June, 1699, with the cons 
ſent of the ſaid Mr. Sheldon, prucred, that the profits of the 
vnztick's eſtate ſhould be allowed to Mr. Juflice Dernier; 
for the maintenance of the lunatick, and the care and ma- 
nigement of his eſtate, deducting only 2001. fer ani 
thereout for the paying oft incumbrances 
late, and which in fact have ſince been paid offs 
that the laſt order had been continued or revived 
Vpun every demiſe of the crown, and by the ſucceeding lord 


G 2 


* 


upon the 


Chaicelior 


Cafe 24. 
Lord Chan- 
cellor Ki G. 


2 Eg. Ca. Abs 
74. pl. 27 
28. pl. 3» 

he court als 
lowed the pro- 
fits of the lu- 
natick's eftgte 
do the commit. 
tee for the maine 
tenance of his 
perſon. The 
lunatick dies, his 
adminiſtrator 
brings a bill for 
an account of 
theſe profits; the 
detendant the 
committee 
pleads this of= 
der of court of 
the allowance 
of the profit, fot 
the lunatick's 
maintenance z 
the plea ordered 
to ſtand for an 
aniwer z but the 
cout declared 
they would not 
relic ve in ſuch 
Caic without 


grols frauds 


( *r08] 


"IP" CRETE he Ht os — 


2x 


PEER oe 


ESE 


<Z- > — 


—— 22 —ä eee ee _ 


II - 1 W : * ; = 
* = AI - : . 
— 8 — — 2 _ 2 2 — = - — 
<a ee © EY 5 = 24 DES — — - T 
” = * - — 2 o = — — 22 
— RL 4 — + — - — 4 
EE? 8 2. ET” ; N — — 


Re” 


= ET = 2 
g ho AS FRIES --. 


— 
— a 
2 


SHELDON v. 
For ESscug 
ALAN p. 


[ 106 ] 


lo; 
being. And the bill further ſhewed, that Mr. Juſtice Dormer, ma 
and the lunatick's ſiſter Suſannah, the wife of Sheldon, ſeven ma 
days before the making of the above mentioned order by the rev 
lord Sommers, (viz.) on the ꝙth day of June, 1699, did enter gra 
into articles, whereby Sheldon covenanted for himſelf, his of 1 
wife and his children born, or to be born, that they would be 2Ut 
aiding to the judge, who ſhould have the Buckinghamſhire the 
eſtate allowed to him for the maintenance of the lunatick, the 
and be permitted to take up his bond, which he had given to roy 
account. And Mr. Juſtice Dermer covenanted, that he ceſſ 
would be aiding and athſting to Shellln and his wife, who the 
were to have the Gloucei-rſhire eſtate of the lunatick with- the 
out account, ſave only that out of the profits thereof a the 
debt of 5501. on the Glouce/lerſhire eſtate, ſhould be paid 5 
pf; | did 
The defendant, Mr. Juſtice Forteſcue, and his lady pleaded, and 
that Ning //Tlum and Queen any, by virtue of their un- orde 
doubted prerogative, by their royal ſign manual directed to for t 
Sir Jahn Sqmmers, knight, then Lord Keeper of the great - thor 
ſeal of Englund, reciting, that the care of ideots and Junaticks and 
doth of right belong to the crown, did grafit to the ſaid Sir Cha 
Juin Sommers full power and authority, without any furthet caſe 
Warrant, to give order and direction for preparing of grants Cha 
for the cuſtody or commitment of the eſtates or perſons of brin; 
lanaticks or idevts, accordiny to the rules of law, and the that 
ule and practice in like cates, as he ſhould judge meet, They there 
then pleaded, that dir I Derer was by inquilition | Lord 
found a lunatick, and the inqutſition returned into the petty oro 
bag; and they pleaded the ſeveral orders under the ſeveral obtal 
Lord Chancellors and Lord Keepers for the time being, upon had! 
every demiſe of the crown, whereby the cuſtody of the eſtate order 
of the lunatick was committed to Mr. Juſtice Dormer ; and not“ 
the orders whereby the Maſter was to take an account of the in co 
eſtate of the lunatick and of its incumbrances, and the 
Maſter's report thereupon; and in particular, the order of 3 
the 16th of June, 1699, made by the lord Sommers by the 
conſent of Mr. Sheldon, that 200 J. fer annum out of the Bw 
eſlate ſhould be applicd towards the payment of the incum: Z A 
brances affecting the lunatick's eſtate, the reſidue to be al-. ade 
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Chancellor or Lond Keeper of the Great Seal for the time 


lowed 


De Term. Paſchæ, 17 It. : 


de lowed towards the maintenance of the * Junatick and the g,,,,,, . 
„ management of his eſtate; and likewiſe the ſeveral orders FoxTescue 
made by the great ſeal, upon every demiſe of the crown, for AAN n. 
he 5 reviving of the ſaid order of the 16th of Zune, 1699, and the L 1071 
er 1 grants made under the royal ſign manual, upon every demiſe 
iis of the crown, to the then Lord Chancellor or Lord Keeper, 

- zuthoriſing them reſpectively to make grants and orders for 


the cuſtody of the perſons and eſtates of lunaticks, and to act 
therein as they ſhould think fit. All which grants under the 
royal ſign manual, together with the report, and the faid ſuc- 


he ceſſive order; the defendants pleaded in bar of ſuch part of 
ho WE the bill, as ſought ta compel the defendants to account for 
h- the rents and ecki of the Junatick's eſtate, or to diſcharge 


: | the ſaid orders, 


For the plea it was inſiſted, that this was a peculiar juriſ- 
W diction of the great ſeal, granted under the royal ſign manual, 
and in virtue of the prerogative of the crown; that theſe 
orders were made by the Lord Chancellors or Lord Keepers 
W for the time being, not as Chancellors or Keepers, but by au- 
W thority of the ſign manual, and under this particular power 
: and juriſdiction, and ſo not impeachable by bill ro the Lord 
Chancellor as Lord Chancellor; beſides, that were it in the 
caſe of any order made by the Lord Chancellor as Lord 
Chancellor, nothing could be more incongruous, than to 
bring an original bill to ſet aſide an order made by the court; 


un- 
to 
reat 
icks 

Sir 
ther 
Ants 
S ol 


the that the preſent bill was the leſs to be countenanced, in that 
hey there had been fo many orders made by every ſucceeding 
"tion Lord Chancellor or Lord Keeper, upon every demiſe of the 


petty crown; ſo that this order of the 16th of June, 1699, bad 


ord obtained the ſanction of many eminent and learned men, who 
upon had been ſucceflively in that great office; that in the caſe of 
{i.e orders made in relation to lunaticks, the lords themſelves will 


ab not * hear any appeal, but the ſame muſt be made to the king = 5 

f WE O Appsal lies 
f the in council ; of which there was a recent | A] inſtance; that 2 order 

| where of the Lord 

] the 4 ; Chancellor, 
KEE _ be wann to the houſe of lords, but valy to the king in councils See the note at the 
y the [ * 1089 
f the ; 
DW [A] The following extract has hk taken from the lord; journals « Die Martis 


T ' 14 Feb. 1726. The houte (according to 2 proceeded to take into con- 
IE al- aderation the petition and i of H ullzam A "ut, 14; and Samuel Pitt, mer- 
lowed G 3 | * chant 
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Surrpos %, where the commitment of a lunatick is granted, the court 
FoxTFSCUE Aces not ſo much regard the benefit of his adminiſtrator, ay 
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2 wes the well-being and comfort of the lunatick himſelf, fo far ay 
his eſtate will allow, with a view that ſuch lunatick may live 
as eaſily as his unfortunate condition will admit of, agreeably 
to his circumſtances, | | 

In anſwer to which it was alleged, that the bill was brought 
to ſet aſide theſe orders, for the fraud and colluſion by which 
they had been obtained; that this fraud and colluſion ſuf. 
ciently appeared by the articles entered into by Mr. Juſtice 
Dormer and Mr. Sheldon, but ſeven days before obtaining the 

[ 109 Y order; which articles were concealed from the court, and ap. 
peared plainly to have been for ſharing and dividing the luna» 
tick's eſtate; and that it was a moſt extraordinary thing to 
give up Mr. Juſtice Dermer's bond for accounting: that not 
only an interlocutory order, but a decree itſelf, if gained by 
(1) colluſion might be, and frequently had been, ſet afide 
even on a petition, by the ſame reaſon that judgments in 
courts of law, when obtained unduly, and by colluſion, were 


every day ſet aſide on motion; that the colluſion of grant. 


ing (in the preſent caſe) the cuſtody of the perſon af the lu. 


— i 2 


* * 
—U  —_— — — —— 


© Chant, complaining of two orders made by the Lord Chancellor the 23d a 
Decemben and 25th of January laſt, granting the cuſtody of the perſon « 


* Samuel Pitt, a lunatick, the appellant's uncle, as in the appeal is mentioned; 


and praying, that the ſaid orders may be reverſed. And the faid appeal being 
read by the clerk, notice was taken to the houſe, that the cuſtody of idiots and 
* Taaticks was in the power of the king, who might delegate the ſame to ſuch 
« perſon as he ſhould think fit. Whereupon the Lord Chancellor produced: 
paper writing under his majeſty's royal ſign manual, intruſting his lordſhip with 
© the care and commitment of the cuſtody of idiots and lunaticks, and of they 
*« perions and sſtates; and the ſame being read by the clerk, it was moved, 
* that the beforeqmentioned appeal of the ſaid William Pitt and Samuel Pi 
© might be received; and after long debate, and reading the ſtatute of the 170 
ot king Eduard the ſecond, de preregativd regis of idiots, cap. 9 & ice, the 
que ſtion being put, whether this appeal [hall be received ? It was reſolved i 
the negative, 


Aſpley Cocuper, Cler? Partiamentor', 


In conſequence of the above reſolution, an appeal was brought before tit 
king in council, where, after ſome debate touching the juriſdiction, the matter d 
the appeal was heard, and determined, May 15, 1728. (2). 


(1) Vide Richmond v. Tayleur, ante, (2) So, Rochfort v. Earl of Eh, 6 
1 vol. 737. Lloyd v. Manjell, ante, Bro. P. C. 329. | 
2 vol. 73. | 
natick 
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natick to Sir Robert Jenbinſon was undeniably evident, it Sger.now 5, 


being at the ſame time well known (a), and what muſt be F 


admitted, that the lunatick was in fact never in the cuſtody 
of any other perion than of Mr. Juſtice Dormer; that a 
bill for an account as well lay againſt the committee of an 
eſtate of a lunatick as againſt the aſſignees of the eſtate 
of a bankrupt; that the preſent bill was the more pro- 
per, becauſe, till the death of the Junatick, no perſon had a 


_ right to any part of the Junatick's eſtate, nor was conſequent- 


ly intitled to bring ſuch bill; that the ſubſequent orders made 
for committing the lunatick's ellate to Mr. Juſtice Dormer, 
ſubje& to account, and his giving ſecurity accordingly, were 
a tacit waiver of any former order by which he might ap- 
prehend himſelf to be a committee without account; nay, 
that a grant by the great ſeal of the cuſtody of the eſtate of 
a lunatick ſ not an ideot] without account, would be void in 
itſelf: ſo if ſuch grant were made to the uſe of the grantee, 
guamdiu the lunatick ſhould continue a lunatick, this were 
void; Moor 4. Frances's caſe, & Hob. 215; for it is contrary 
to the truſt which the law repoſes in the crown; and in all 
ſuch caſes the king is taken to be deceived in his grant; that 
in the caſe of a lunatick, (qui gaudet lucidis intervallis) the law 
does not deſpair, but takes notice of a poflibility at leaſt, if 
not a probability of his recovery, and therefore provides, that 
azainſt ſuch time of his recovery, whenever it ſhall fall out, 
an accaunt ſhall be rendered to him, and reſtitution made of 
ais eſtate; elſe the law itſelf would be almoſt barbarous, and 
add aifliction to aMiction ; that ſuppoſe the lunatick himſelf 
nad recovered, and brought a bill for an account, he muſt have 
13d itz and furely his adminiſtrator has the very ſame right. 


Lord Chancellor: I do not ſee any fraud in Mr. Juſtice Dor- 
ricr's having obtained this order of the 16th of Tune, 1699, or 
that the court was ſurpriſed in it: there appears to have been 
an order of court to refer it to the Maſter to tee, what was the 
lunatick's eſtate, and how incumbred; purſuant to which a 
report was made: neither have I been able to diſcover any 
tro1d in Mr. Juthce Dormer's having got up his bond. Then 
[uppoling this to be ſo, where fuch order has been made for 
the allowance of the profits of the eſtate of the lunatick to- 
wards his maintenance, and this ſo often rene wed by the 
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Lord Chancellor and Lord Keeper for the time being by 
which it is reaſonable to ſuppoſe the committee to have been 
induced to take the leſs care of the accounts; it would bo 
extremely hard, unleſs ſome great fraud were made to appear, 
to oblige ſuch committee, and much more his executors or 
adminiſtrators, to account or refund, I admit the king or 
the great ſeal cannat grant a lunatick's eſtate without nc, 
count; but as the Lord Chancellor may make what allowance 
he pleaſes for the maintenance of the lunatick; ſo, ſuppoſing 
the eſtate to be* 5004. per annum, or 10001, (and in the caſe 
of a baronet, as the preſent caſe is) the court may allow as 
great a ſalary as the income of the eſtate amounts to; in ſome 
cales, where the income is very narrow, the whole may be 
little enough, 1 

Now this being a difference in form only, chat the allow. 
ance of the whole profits (in expreſs terms) is not good, but 


the allowance of ſuch an yearly falary as amounts to the whole 


yearly profits, is good; it is not reaſonable ſuch a miſtake in 
form thould ſubject the committee or his repreſentative to ac- 
count for or refund what has been received under the com- 
mitment. Mr. Juſtice Dormer does not ſeem to have waived 
the benefit of theſe orders for his allowance on account of 
maintenance, by having accepted the ſubſequent orders for 
the commitment of the Junatick's eftate, on his ſubmitting to 
give ſecurity to account, or by having actually entered into 
ſuch ſecurity ; becauſe this is neceſſarily-incident to ſuch 
committesſhips, I admit even a degree, much more an in- 
terlocutory order, if gained by colluſion, may be fet aſide on 
a petition; d fortiori may the ſame be ſet aſide by bill. The 
principal caſe ſeems to be very hard an the defendant's fide ; but 
let the plea ſtand for an anſwer without liberty to except. [B]. 


— — 


—————— 


[B] It appears from the Regilter's bock, that on motion it was alleged „that 


the matters in difference were compromiſed; it was therefore prayed, that the 
plaintiff's bill might ſtand ci{.nvied without colts, which, on hearing counſel for 
the defendant, who conſented thereto, was ordered accordingly, Feb 27, 1732. 


The cuſtody of a lunatick may be granted to a feme covert, though 


e be not 


ſui juris, but under the ppwer of her huſband. By the Lord Parker, Ex parte 
Aung ſmill, Michgelmas 1726, : : | | 

Gne through a great age being deprived of his memory, and become almoſt 
nou compos mentis, Was admitted to anſwer by his guardian, in regard the demand 
in queition was but ſmall ; but had the value been conſiderable, the regular way 


hid been to have taken out a commiſſion of lanacy, and have gotten a committee | 


— 


alugned. By the Lora 7 elect, Michaelmas 1733. Agonymus. Hee . 75 
b. 42 . Eu. LS 2 4 E 3: . i 
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Woolcomb verſus Woolcomb, 


N E deviſed to his wife all his houſhold goods and other 
() goods, plate and ſtock within doors and without, and 
bequeathed the reſidue of his perſonal eſtate to F. S. The 
queſtion was, whether the teſtator's ready money, caſh, and 
bonds, ſhould paſs to the wife by theſe words? 


Caſe 24. 


Lord Chan- 
cellor Kix G. 


2 Eq. Ca. Ab. 
326, pl. 36. 
Deviſe of all my 
houſehold goods 
and other gaods, 
plate, &c. to A. 
the reſidue of 


rav perſonal eflate to B.; the ready money and bonds do not paſs by the bag © goods”, for then the 


bequeſt of the reũdue would be void. 


Ie was contended, that the deviſe of all the teſtator's goods 
\oald carry all his perſonal eſtate, omnia bona being words of 
the largeſt extent and ſignification, with regard to perſonals. 


To which it was anſwered, that if the deviſe of all the te- 
Hator's goods were to be taken in ſo large a ſenſe, it would 
then fruſtrate and make voig the bequeſt of the reſiduum, 
which would not be allowed'® that it ſeemed reaſonable the 
words other gaods ſhould be ae to ſignify things of the 
like nature with houſhald goods, to the end the whole will 
might have its effect; and conſequently, that the teſtator's 
ready money, caſh, and bonds, ſhould not, in this caſe, paſs 
by the word goods, but ſhould go ta the reſiduary legatee; and 


of this opinion was the Lord Chancellor (1). 


L* 1121 


— — 


—___ 


(1) The deviſe was of “ all the fur- * parſonage houſe” to the wife.—She 
** n1ture of his parſonage huuſe, and claimed the money, and bonds which 
all his plate, houſehold goods, and were found in the par/onage houſe at the 
other goods (except books and pa- time of the teſtator's death—but the 


pers) and all his ſtock within doors Lord Chancellor was of opinion that 


** and without, and all his corn, wood, they did not paſs by ſuch deviſe. Reg. 


and other goods belonging to his Lib. B. 1730. fol. 254. 
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Caſe 25. 
Lord Chan- 
cellor KIR a. 


2 Keb. 12. 
2 EA Ca. Ab. 
£4 5+ p!. 22s 
471. * 2. 
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gacy F 2001. 
d piece to his 
ehildren, pav- 
able at 21; and 
If any of them 
die betore 21, 


DE 
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Willing verſus Baine. 


A By his will deviſed 2007. a-piece to his children, pay. 

* able at their reſpective ages of twenty-one ; and if any 
of them died before their age of twenty-one, then the legacy 
given to the perſon ſo dying, to go to the ſurviving children, 
He deviſed the reſidue of his perſonal eſtate to A. B. and C. 
(being three of his children) and having made them executors, 
died. 


then the legacy given to him ſa dying, 29.8 to go over to the ſurviving children, One of the children F 


dies in the” lite of the teſtator; thoug 


this legacy lapſes, as to "the legatee dying under 21, yet 


it is well given over to the ſurviving children. 


One of the children died in the teſtator's life-time, and 
after the teſtator's death one of the executors and reſiduary 
legatees died. Upon this two queſtions aroſe, fi, whether 


the legacy of the child that died in the life of the teſtator 


ſhould go to the ſurviving children, or ſhould be a lapſed 
legacy, and fink into the ſurplus? 2dly, whether, when one 
of the executors and reſiduary legatees died, his ſhare of the 
reſiduum belonged to his executor, or to the ſurviving reſiduary 
legatees ? 


As to the firſt it was objected to be the conſtant rule, that 
if the legatee dies in the life of the teſtator, this legacy 
lapſes, which took in the preſent caſe; for here the child, 
the legatee, died in the life-time of the teſtator : that it was 
true, there was à deviſe over of the legacy, in caſe any of 
the children ſhould die before their age of twenty-one ; but 
ſuch clauſe could not take place in the preſent caſe, becauſe 
there can be no legacy, unleſs the legatee ſurvives the teſ- 
tator, the will not ſpeaking till then ; wherefore this muſt 
only be intended, where the legatee ſurvives the teſtator, ſo 
that the legacy veſts | in him, and then he dies before his age 
of twenty-one, 
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On the other fide it was ſaid and reſolved by the court, WII IIxe v. 
that the rule 1s true, that where the legatee dies in the life of BALING. 
the teſtator, his legacy lapſes, (i. e.) it lapſes as to the legatee a 
ſo dying; but that in this caſe the legacy was well given over - 2... c. 
to the ſurviving childen; for which 2 Fern. 207 Miller A A. 
verſus Harren was cited, where there was a deviſe of a legacy 474 
of 1500 J. to 4. payable at his age of twenty-one, and if A. 
died before, then to B. On A.'s dying in the life-time of 
the teſtator, though this was neyer a legacy with reſpect to 
A. but lapſed as to him, by his dying in the life of the teſ- 


tator, ill it was held to be well deviſed over. So in the 


caſe in 2 Vern. 611. of [A] Ledfome verſus Hickman. In 

like manner, if land were deviſed to 4. and if A. ſhould die L 115 J 
before twenty-one, then to B. on A.'s dying in the life of 

the teſtator, and before twenty-one, this would be a good 

deviſe over of the land to B. (1) 


With reſpe& to the ſecond point, it was contended, that Onedeviſesths 


ir being the caſe of a legacy, and merely out of a perſonal b 


eſtate, the conſtruction of the ſpiritual court ought to pre- to hjs four e xe 


; : : eutors; this is 2 
vail; now that does not allow of ſurvivorſhip; but takes joint bequeſt, 


care that the benefit of the deviſe ſhall be equal, as was in- —_— 


of one ſhall go 


tended by the teſtator; which intention ſeemed here to have © 3 
. . . : as In 
been in part complied with, by the executors having divided caſe of a legacy 


amongſt themſelves what had been already received. And n 
Sir. Thomas Jones 130. Baſtard verſus Stukelry, alſo x Chan. 
Casco. 238. Cax verſus Quantoch, were cited for this purpoſe. 


But it was held by the court, that there might be a joint 
legacy, as well as a joint grant; and that, as the executor- 
ſhip ſurvived, there was the ſame reaſon, why the deviſe of 
tne reſiduum ſhould do ſo too; that the caſe in 1 Chan. Cafes, 
is mentioned in the book to have been diſſatisfactory to the 
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0) Vide Perkins v. Micilethwaite, ante, 1 vol. 274. 


[] In the caſe of Led/ome verſus Hickman, which was much the ſame with 
the principal caſe, according to our author's report of it, the Lord Ceauper, both 
on the demurrer, and afterwards on the hearing of the cauſe, was clearly of 
opinion, that the deviſe did not take effect to the two ſurviving daughters, as a 
zcmainder or a deviſe over, but as an original deviſe, on the contingency of one 
of the deviſees dying within age; and that, agreeably to what Lord King declared 


in the above reported caſe of Willing verſus Baine, this would have been good, 
had it been in the caſe of a deviſe of lind. — | 


bar, 


W:ir.utng v. 
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bar, and to have been reverſed on a rehearing ; and the 


{ 

Baixk. cafe cited afterwards in the ſame book, from 2 Roll, Ar. 
301. is plainly againſt law; that a will coming into Wt. : 
minſter-hall to be conſtrued, ought to be determined accord. | 

ing to the rules of the common law. Wherefore it was de- | 

creed [B), that the ſurviving deviſees of the refiduum ſhould Wi | 

have the benefit of ſuch ſurplus, except as to what had been 

received and divided. (1) 

: Mrs —d — = 

{B} See the caſe of Mebſter verſus Webſler, vol. 2. 347. but more particularly : | 
that of Cray verſus Withs, vol. 2. 529. and Sir 7o/oph Fekyil's argument on this . 
point, „ 5 - 

(1) The matter was to certify what retain their proportions thereof, then 8 | 
part of the teſtator's perſonal eftate was they were to be made equal with the 
divided to Ann Bayne, (the decealed ſaid Ann Bayne out of the ſaid reſiduary 
executor) and the other reitduary le- eſtate before the fame was further di- 
gatees in the life -time of the ſaid wvided—and the remainder was to be ' 
Aan Payne, and her execytors were equally divided amongſt the three a 
ta xetuin what was allotted to her ſurviving refiquary legatees. Reg. Lib. | 
on ſuch diviton, ard if the other B.1730.tol. 388, ; 
three retiduary legatees had not or did | 
Cafe 26. * Mr. Herbert's Caſe, | 

Sir Josrrn | 

JEKYLL, a R. Herbert was an infant of about eighteeen years of 

al A | 

rely Re age, and ſeiſed of an eſtate of 1200 /. per annum; and 

2 Fa. Ca. Ab. in a cauſe depending in this court, the guardianſhip of the | 

3 5 infant was committed to the cuſtody of Sir Thowas Clarges, 

5 pl. . . ; 

Marcying an as his guardian appointed by the court. Mr. Herbert, the | 

. infant, was ſent to the univerſity of Oxferd; from whence 

contempt, tho“ Gaming to town upon ſome occaſion, he was drawn in ta 

the parties con- : ; 

cern-din ſuch marry a common fervant maid, older than himſelf, and of | 

mrtage 06 no fortyne, One Philips, a parſon, married them; and he- 

anon xy had ſeveral blank licences under the ſeal of the proper officer, | 

ward of the i 1 5 IR ; 

Court. | which were uled to be filled up by the ſaid Philips; and one ; 

{ *:26 ] Williams, who pretended to be a counſellor at law, took upon 

him to be guardian to the infant, and to conſent to his marry- | 
ing this ſervant maid. Wherefore, being ordered to attend BW 
his Honour the Maſter of the Rolls, it was inſiſted, by way 
of excuſe, by the parſon and Miliams, that they did not know i - 
Mr. Herbert was a ward of the court, and not knowing it, 
could not be guilty of a contempt of the court. And with . 


bt : regard to the filling up the blank licences, this was endeavour- 
8 | oy ed 
| 8 
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ed to be juſtified by alledging' it to be the common practice. 
The matter having been for ſome time debated, was adjourned 
over for further conſideration. Afterwards, on this day (a) 
the parties again attending, it was urged, that there had 
been ſeveral caſes, where it did appear, that thoſe who had 
drawn in infant wards of the court to marry, and had been 
inſtrumental in bringing about ſuch matches, although they 
did not know, that the infants were in wardſhip to the court 
had yet been held guilty of a contempt, as in the caſe of 
Mr. 7/ill's [C] who married the daughter and heir of Sir 
Etward Hannes, where the parſon that married them, and 
other aſſiſtants in the marriage, were committed and lay long 
in cuſtody, So in the late caſe of Mr. Cæſar of Hertfordſhire, 


who married Mrs. Long, a ward of the court, where Mrs. 


Cremer and her daughter, the contrivers of the match, were 
examined on interrogatories and committed, though it did not 
appear, that in either of theſe cafes the parties were appriſed of 
the lady's being a ward of the court; and as to the blank 


licences, though this was admitted to be an uſual practice, 


y2t the ſame (it was ſaid) ought highly to be diſcountenanced, 
as tending to promote unſuitable matches. | 


Maſter of the} Rolls : With regard to what is alledged by way 
of exduſe, that the parſon and the pretended guardian had no 
notice of the infant's being a ward of the court; it is to be 
obſerved, that the commitment of the wardſhip to Sir Tho- 
mas Ciarges was an act of the court, and in a caule then de- 
pending, of which every one at his peril is concerned to take 
notice, in the ſame manner as of a lis pendens. Surely it may 
be as well preſumed every one is appriſcd of the proceedings 
of this court, as that all executors fhuuld be preſumed to take 
notice of all judgments even (4) in the inferior courts of law, 


and therefore are not to pay bonds before ſuch judgments, bur 


at their peril, In the caſe of a writ of raviſhment of ward 
brought by any ſubject, it is no excule {or the defendant in 
ſay, he did not know the party was a ward of the plaintiff's; 
2nd it this be fo in à private Cale, @ for tiori will it hold, where 


—— In 


Heabinrh 
caſe. 


(a) July 21. 


(17] 


Acts of the 
court, as the 
commi'mcnt of 
a wardihip, and 
ina caule de- 
pending, to be 
taken notice of 
by every vie 4t 
his per il. 


(6) Gf Ex. 
Caps 14. 
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[C] sce this caſe cited by the Maſter of the Ralls in the caſe of Mr, Juſtice 


4 


e and the ccuntels of Shajieſoury, vol. 2. 112. Where it bs obſerved, that 
4 - : 7 g 0 4 
Mrs, Hanes was not talen (as here) from a guardian aſſigned by the court. 
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Hruztar's the publick juſtice of the court is concerned, Beſides, where 
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the marriage of an infant is encouraged without the concur. 
rence of his real guardians or relations, the conſequences of 
ſuch marriage ought to be at the [D] peril of all thoſe that 
are inſtrumental therein. If actual notice of the infant's be. 
ing a ward of the court were neceſſary, then theſe offences 
would be continually practiſed with impunity : for it would be 
an eaſy matter to put other people not really privy to the acts 
of the court (in committing the guardianſhip of the infant) to - 
tranſact and bring about the marriage; for which reaſon, if 
the circumſtances of the marriage are ſuſpicious (as in the 7 
preſent caſe they unqueſtionably are, where one acts as 
guardian of the infant who never appears to have known him 
before, and acts too not for the benefit, but to the prejudice 
and probably to the ruin of the infant) in ſuch caſe (I fay) all 


pe 

the parties to the tranſaction ought to be ſeverely cenſured for an 

example ſake, and to deter others from the like offences. m 

A parſon ob- And as to the blank licences! for marrying ; his Honor 5 

tans blank li- PO | E = : 45 

denen for mar- ſaid it was a very ill practice, and that it ſeemed to him ſuch. Ho 

Ss he 4 licence was void; that at the time of its being ſealed by the 5 

{1g Je OT UN : a 5 1 f : : b 

proper officer, officer it was plainly fo, being with blanks; and if void when oy 

nd a terwards . 7 

füll. chem up; the ſeal was put to it, the ſame could not be afterwards made * 

K . . ; . N 

mew . 650 good by the parſon's filling up the blanks with names; for 5 

NUT Wwilnitidhde 1 A x : A 

ing. then it would be the licence of the parſon, and not of the a 

. | 1 

ordinary. 2 

x ti 

| : | f 1 5 * ® þ 4 Wy . 
[D] One, not a freeman of London, married a city orphan ; and though it did 
not appear the party had any notice of his wite's being a city orphan, yet it wa! 

held, ſuch perſon was punithable by the court of orphans : for every one is obliged T 
at his peril to inform himſelf concerning the perſon whom he marries; and hers 

no body is obliged ro giwe notice, coniequently the party muſt at his peril tak: 

notite. 2 4 u. 32. I Fent. 178. The King verſus Harwood. C 
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Cowper ver/us Scot & al'. 


ENRY Bede, a freeman of London, had one fon and 

ſix daughters, four of whom were married in his life- 
time, and advanced by pottions. Henry Bede] made his will 
dated Auguft 17, 1727, and thereby (having diſpoſed of his 
perſonal eſtate, and likewiſe of part of his real eſtate, to and 
amongſt his children) deviſed ſeveral freehold lands and tene- 
ments to certain truitees and their heirs, upon truſt that they 
ſhould, within /ix years after his deceaſe, raiſe and pay out of 
the rents and profits of the premiſſes 15007. a- piece to his 


two youngeſt daughters; and alſo out of the rents and profits 


oi the {aid premiſſes pay intereſt at the rate uf 4/. per cent. 
fer annum tor the ſaid 1500 J. a- piece, until the ſame ſhould 
e paid, for and towards their maintenance and education. 
ſary, the youngett daughter but one, married very improvi- 
vently.to £//;z:, one of the defendants, and died within the 
{ix ycars without iſſue; and her huſband inſiſted to have the 
1500 J. and intereſt paid to him as her adminiſtrator. 


Aga inſt which it was objected, that this 15007, being 
prvable within fix years, could not be demanded until the fix 
vears were expired; that it was the ſame as if it had been ſaid 
et the end of fix years, and being a charge upon a real eſtate, it 
ought now to fink therein. Neither was the cafe altered by 
the daughter's having married within the fix years; eſpecially 
ſunce the huſband had made no ſeitlement, and was fo unſuit— 

able a match for her. For which was cited 2 /ern. 617. 
Carter verſus Bletſo, where a man ſeiſed in fee deviſed lands 
to his eldeſt ſon in fee, with directions, that his eldeſß ſon 


ſnould pay out of the lands to the teſtator's daughter Mam, 


'200/, at her age of twenty-one, with 4 /. per cent. per annum, 


tor maintenance in the mean time, — married, and died 
A | | beture 


1119 J 


Caſe 27. 

Sir Joskrn 

JEKYLL, 

Mater of the 
olls, 

Deviſe of lands 


iv truſttes in 
fee, in truſt 
wi:hin fix ytars 
aſter the teſta- 
tor's death, to 
raiſe anJ pay 
1500 J. to his 
daughter A. 
A. dies within 
the ſix years; 
the 25001, thatt 
go to her ad- 
miai.tratory 
here being no 
certain time 
liniced when, 
but only the 
ultimate time 
within Which, 


it hall be rated. 
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(%% Vol 2. 666. 
Par 
(-) 2 Vern. 724 
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before twenty-one, wheteupon the huſband as adminiſtrits? 
to his wife, brought a bill for the 200 l. but decreed, that the 
huſband had no right thereto, becauſe by the will there was 
only a direction to the fon to pay the 200 J. to the daughter at 
ber attaining twenty-one, until which age nothing veſted. 


Sed per Cur : The payment of this 1500/7. is not appointed 
to be at the end of fix years, but to be made out of the rents 
and profits within fix years, i. e. the truſtees are to pay it 
within that compaſs of time; if it can be raiſed out of the 
rents and profits, So that here is no preciſe appointment 
when it 1s to be paidz but the ſix years are mentioned as the 
(a) ultimate time for that purpoſe; in the mean while it is to 
be paid as much ſooner as it can, In the great caſe of (6) 
Evelyn verſus Eveljn, lately determined, it was the unanimous 
opinion of the court, I mean, of the Lord Chancellor, the 
Lord Raymond and myſelf, that if a portion be to be taiſed out of 
rents and profits, and no time mentioned for the payment, it 
is payable preſently, and becomes an intereſt veſted; conſes 
quently it will go to executors, Sc. So, long before, in 
the caſe of Earl (e) Rivers verſus The Earl of Derby, it was 
decreed, that where a portion was given to a daughter, ant no 
time limited for the payment thereof; on tne daughter's dying 
before marriage. or twenty-one (Si, at her age of ſeventeen} 
it was a velted intereſt in fuch daughter: wherefore, this be- 
ing a rule (1) ſo ſettled, his Honor would not ſuffer it to be 
further debated, But with regard to the intereſt of the 


' 1509/7. that being deſigned for the maintenance of the wife; 


and ſhe being dead, it was ordered there ſhould be no intereſt 
paid from the death of the wife. | 

The next queſtion upon the will was; the teſtator had 
appointed that the truſtees ſhould, cut of the rents and profits 
of his eſtate, raiſe and pay unto his only fon, Henry Bedel, and 
Dorothy bis wife, over and above what he had before given 
them, 1090/. per annum, during their reſpective lives, 60 1. 
per annum of which 10017. per annum, ſhould be paid to the 
ſon's wiſe for the better ſupport of herſelf and daughter; the 


fons The ton dies; his wiſe ſhall have the whole 100 l. per ann und. 
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remaining 40 J. per annum, to go to the teſtator's ſaid ſon; Cowezk v. 
the ſon died in the teſtator's life-time. Scorr. 


he 5 Whereupon it was now inſiſted, that the ſon's widow ſhould 
' We have but 607. per annum, and not the 100 J. per annum, for 

at 5 chat the latter clauſe of the will imported a diſtribution how 

5 the 100 J. per annum was to be paid: namely, 60 J. to the 

ted 15 wife, and 407. to the huſband, juſt as if the deviſe of the [ 122 } 
ats 100 J. had been to the ſon and his wife for their lives, haben- - 

it 8 dum 607. per annum, part thereof to the wife, the remaining 
the = 40 l. per annum to the ſon, Or, as if the teſtator had deviſed 
ent 1007. per annum to his fon and his wife for their lives, that 
the Wl is to ſay, in manner following: 60 J. per annum to the wife, 
to 5 and the remaining 404, to the ſon; which latter words were 
(6) 5 therefore explanatory of the former, like the caſe where a 
ous WR grviſe is to A. and his heirs, habendum to A. and the heirs of 
the 5 his body. There the latter words (a) explain what heirs are hn 2B. 
t of meant. And it was obſerved, that the 601. per annum given 
A to the wife was not made payable to her during the coverture, 
lea 


or during the joint lives of her and her huſband ; but generally, 
and ſo muſt be intended for her life, as any general deviſe or 
: grant muſt be taken to be for the life of (6) the deviſee or (6) 1 Inſt. 42. 
no 5 grantee, OD | : 
| , Sed per Cur*: Though this clauſe be unſkilfully penned, 
vet it is plain and expreſs, that the teſtator's ſon and his wife 
ſhould have an annuity of 10010. per annum for their reſpectiye 


tg 


o de ſives, and ſuch expreſs deviſe is not to be controlled by words 
the chat are doubtful, and barely capable of another conſtruction. 
ar The teſtator may well be intended to have meant, that during 
reſt the coverture, 604. out of the 1001. per annum, ſhould be 
: allowed for the maintenance of the wife and her daughter ; 
had - and not that the daughter's maintenance ſhould remain a clog 
ofs on the wife during her life, if ſhe ſhould happen to ſurvive her 
and We huſband, and when probably her daughter would have had 
iven another proviſion fallen to her on the death of her father, as 
60 1, in fa& ſhe had, | ( 123 J 
the Aaother queſtion was, whether Ann, te youngeſt daughter, 2 = 
the who was married to one Mr. Searle, might not claim hey will charges 
t:al eſtate for his daughter, and alſo gives her 15001. out of his perſonal eſtate. PLES 
. tzke the 15001 out of the real ejtate (as that is not within the cuſtom) and alſo claim her otphan- 
— 


26e part : but the court, in regard the teſtator had diſpoſed of all his :cal and perſonal eſtate among his 
cdren, and intended an equal diviſion, would not ſuffer the child to diſappuint her father's will, dut 
compelled her to abide intirely by the will, or by the cuſtom. 


. Vor. III. H 1500 J. 
DINS | ; 
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1500 J. given her by the will out of the real eſtate, and alſo 


her orphanage part? 


For which purpoſe it was urged, that as the real eſtate of 
the freeman was quite out of the cuſtom, ſo the orphan might 
claim that, or any derivative charge or intereſt thereout, over 
and above her orphanage part. And therefore, if a freeman 
advances a child by a real eſtate, and dies; this is not to be 
taken as any advancement, but ſuch child ſhall have his full 
orphanage part beſides. Nay, the turning the perſona] into 
real eſtate, though with a declaration at the ſame time that it 


is done purely with a (a) view to evade the cuſtom, will yet 


be effectual for that end; that this was ſtill ſtronger as to the 
lands of inheritance deviſed afterwards in this will to the 
daughter in tail, all which ſhe might well claim, and alſo her 
orphanage part ; for it could. not be called a breaking into the 
cuſtom, to claim that with which the cuſtom had nothing to 
do; and if the youngeſt daughter might have theſe and like- 
wile her orphanage part; her ſhare of the latter would come 
to much more than the ſhares of her elder ſiſters who had re- 
ceived advancements from their father on their reſpective mar- 
riages, which the youngeſt had not. 


Sed per Cur: It appears upon this will, that the teſtator in- 
tended to make equal proviſtons for all his children, eſpecially 
in caſe his ſon ſhould die without iſſue male, which has hap- 
pened in his life-time: he gave an eſtate in land to each 
daughter; he moreover gave to his ſon, and alſo to his fix 
daughters, a ſeventh part to each of his perſonal eſtate, in- 
tending thereby an equa] diviſion of all his eſtate amongſt his 
children, Wherefore, it any of the children ſhall go about 


to diſappoint ſuch intention, and prevent that equality which 


the will deſigned, ſuch child ſhall be excluded from taking 
any benefit by the will, as well with reſpect to the real, as 
the perſonal eſtate 5 and not be allowed to elect what he likes 
belt by the will, and intitle himſelf to the reſt by the cuſtom, 
but muſt abide by the will only, or by the cuſtom only: and 


the difference is, where the will makes a diſpoſition of the 


[A] whole eftate, both real and perſona}, ' of the teſtator 
| amongſt 


[A] If the freeman gives a legacy to his child, and diſpoſes of his whole perſonal 
eſtate, the child ihall not have botli the legacy and the orphanage part, even tho 
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amongſt his children; and when it gives land and ſome ſhare 
of tae teſtamentary part to a child, who, in fuch caſe, may 
lay claim thereto, without eroſſing the reſt of the will. But 
wherever the child's claim by the cuſtom tends to fruſtrate and 
defeat the intention of the father, in all ſuch cafes he ſhall not 
be ſuffered to take any part by the will, either of the real or 
perſonal eſtate, if at the ſame time he would ayail himſelf of 
the cuſtom. | 


The laſt point of the caſe was; the teſtator Bede] had de- 
viſed all his perſonal eſtate in ſevenths, (v/z.) * one ſeventh 
to each child; after which. his ſon, being the eldeſt child, 
died in the teſtator's life-time, and then the teſtator died, by 
which means the ſon's ſeventh became diffributable according 
to the ſtatute, the executors being declared by the will to be 
but truſtees ; and four of the teſtator's daughters being mar- 
ried, and having been advanced by their father in his life- 
time, it was therefore contended, that this ſeventh, which 
was the ſon's ſhare, becoming diſtributable according to the 
ſtatute, the four ſiſters, who had been advanced by their 
father in his life-time, oiizht to bring their portions into 
hotch- pot; for if the children are within the ſtatute as to one 
clauſe, they muſt be within it as to every clauſe thereof, 


Sed curia contra: Though this ſeventh part deviſed to the 
ſon, did, by his dying in his father's life-time, for neceſlity's 
jake become diſtributable according to the ſtatute, yet I take 
this not to be in ſtrictneſs within the fame; becauſe here is an 
executor, and therefore the teſtator cannot be ſaid to have 
died inteſtate; though, it is true the executor being but a 
truſtee, is, by an equitable conſtruction, and by means of an 
accicent that has happened fince the making of the will, a 
truſtee for the next of kin according to the ſtatute. How- 
ever, this is (as I ſaid) merely through neceſſity, and becauſe 
no one elle can take: but as to children who were advanced 
in their father's life-time, bringing ſuch their advancements 


© — — 


Cowezg v. 
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legacy does not exceed the dead man's part: /ecur, if the legacy be given 


*xprelly out of the teſtamentary part. 
1718, and Prederick v. Frederick, vol. 1. 722. 


Hender v. Roje, at the Rolls, Jul. 4. 
But in no caſe hall the chi d be 


| obliged to make his election, till after the account taken, Heuder v. Roje, ubi 
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Cow rer v. 
Scorr. 


De Term. S. Hill. 1731. 


into hotch- pot, chat is to be only in the caſe of a total inteflacy, 
or where the whole perſonal eſtate, not where part only, 
and that perhaps but a very ſmall part, (as here) becomes 
diſtributable ; neither would it be reaſonable for the children 
ſo to do. And it is obſervable, that Mr. Lutwyche, who was 
of counſel with the deceaſed daughter's huſband, and whoſe 
client's intereſt it was, to have the advancements of the four 
married daughters brought into hotch- pot, gave up the point, 


ſaying, it had been ſo adjudged in Sir George Wheeler's 


caſe (1). 


(1) Reg Lib. A. 1731, fol. 300. by the name of Cowper v. Morſon. 


Caſe 28. 
Si; JosEYH 
Ju sv, 
Al .tter of 
ine Rolls. 


? Eq. Cas Abr. 
567. pl. 18 


Intercit 1ecover- 


ed tor a legacy, 
tho" aftcr a te- 
ccipt given in 
full for the 
legacy, and the 
principal legiey 
paid, 


r 


Eaſt & Maria Ux' verſus Thornbury, 


HE bill was to recover the arrears of the intereſt of a 
legacy of 300 J. after the principal legacy paid, and a 


receipt given for the ſame, The caſe was thus: one Thomas 


Thornbury gave by his will to his niece Mary Thornbury, now 
the wife of the plaintiff ES, a legacy of 390 l. payable a 
year after his death, and made his brother Thomas Thornbuy, 
and his nephew the defendant T homas Thornbury, then an in- 
fant, executors. Thornbury the elder executor, died, and the 
defendant the younger, being but nine years old, adminiſtra- 
tion with the will annexed was granted during his minority, 


he plaintiff Mary marrying the other plaintiff Zoft, they 
demanded their legacy of the defendant, who deſired them to 
Tet it continue in his hands for about two years longer, and 
paid intereſt for the firſt year after the marriage, taking the 
plaintiff's receipt for the ſame, as for a year's intereſt due on 
the 13th of .fpril, 1722, (being a year after the marriage) 
and aſterwards another year's intereſt growing due, the de- 
fendant paid that year's intereſt and the whole principal, 
taking a receipt from the plaintiff for 15 /. being a year's 
intereſt due for the legacy of 300 J. to the 13th of Aprih 
1722, at which time the plaintiff gave the defendant a receipt 
tor 3501. left to the plaintiff Mary by her ſaid uncle's will, 


After ſeven years acquieſcence, the plaintiff demanded of 
the defendant the intereſt for the ſaid 300 4. legacy from the 
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De Term. 8. Hill. 1721. 


end of the year after the teſtator's death, which happened in 
170), inſiſting by the bill, that the plaintiff by miſtake took 
the ſaid legacy to have been made payable by the will at the 
marriage of the plaintiff Mary; whereas it now appeared 
thereby to have been payable a year after the teſtator's 
death, 0 | = 22 

For the defendant it was urged, that there was no pre- 
tence of fraud on his part, no concealing of the will which 
gave the legacy, no miſinformation by the defendant that the 
legacy was not payable until the marriage; that the will had 


Easr ve 


BURY, 


been proved in the ſpiritual court, where the plaintiff was at 
: liberty, when he pleaſed, to ſee it; and as this legacy was 


part of the wife's portion, and the plaintiff a barriſter at law, 
it muſt be preſumed he had ſeen it; that the receipts appeared 
to have been drawn by the plaintiff himſelf, who delivered 
them to one who brought the money from the defendant, in 
the defendant's abſence ; that intereſt was pretty much in the 
dreaſt of the court, and might be waived by the plaintiff, if 
he pleaſed, And it was compared to the caſe of a note given 
for a certain ſum, which carries intereſt from the demand, 
though not expretied in the note, and for which the jury every 
day give intereſt: but if the perſon to whom ſuch note is 
given, will accept of the money without intereſt, it would be 
very ſtrange to bring a bill in equity, or action at law, for 
the intereſt only; and yet that were a ſtronger caſe, being 
the caſe of intereſt for a debt due, which ought to be more 
favoured than intereit for a legacy, which is a bounty, 

Alto it was ſaid to be like the caſe, where a tenant having n 
right to deduct for the land- tax, does not however deduct, 
but pays his full rent; under which circumſtances, a bill will 
{Bj not lie in this court to recover back the tax, which ought 
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LB] So held by the Lord Harcourt, in the cafe of Vilaey verſus The Coopers 
Company, NMichaelmat, 1717, Where the bill was rought by a tenant to be re- 
heved out of the arrears of rent for the taxes the tenant had actually paid, on 
account of rent reterved to 2 charity that appeared to be exempted from taxes; 
and the bill was diſmifled with cots. But more particularly in the caſe of Atauood 
verſus Lamprey, heard at the Rolls, before Sir Jeſeph Fetyll, Michaelmas, 1719, 


Ton- 


where the caſe was, one in 1683, in ſatisfaction of a widow's dower, mortgaged Æ > * 


land on condition to pay her 20. per annum; whereupon the court held, that 


being an annual payment ſecured by land, ſhould anſwer taxes in proportion as 


the land paid; but refuſed to make the annuitant refund in reſpet of the pay- 
ments ſhe had received tax free, and for why 
deduck. X 43,498. 7 
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De Term. S. Hill. 1731. 


to have been before allowed; for the tenant might, if be 


pleaſed, waive deducting the tax, and ſo might the plaintiff 
walve the benefit of the intereſt of his legacy. 


Sed per cur': It is plain, intereſt for the legacy was due: 
there is a certain time appointed by the will which” gives it, 
(v:z.) that it ſhould be paid within a year after the teſtator's 


death. And as the plaintiff had a clear right thereto, ſo he 


has done nothing, for ought appears, to waive ſuch right, 
The defendant himſelf admits the intereſt has not been paid, 
which, it is to be preſumed, was occaſioned by the plaintiff's 
having apprehended, that it was not due till after the plaintiff 
Mary's marriage; wheretore, as the intereſt is due, and ad. 
mitted by the plaintiff not to have been paid, and was not in- 
tended to be waived, decree the defendant to pay the arrears 
of intereſt from the year after the teftator's $ death, with cot 
of luit. 
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Term. S. Michaelis, 1731. 


Oſmond verſus Fitzroy & Duke of Cleveland, 


& e contra. 


H E duke and ducheſs of Cleveland, being about to ſend 
+ the lord Southampton, their eldeſt ſon, to travel beyond 
ſea, employed Oſmond, who was plaintiff in the original bill, 
and defendant in the croſs bill, as a ſervant to attend upon 
the young lord, then an infant of about ſeventeen, and (zs by 
the anſwer of Oſmond it was admitted) to prevent his being 
irc/ed upon. Afterwards, on the lord Southampton's return- 
ing from abroad, Oſmond was continued in this ſervice, and, 


when his lordſhip was about twenty-ſeven years of age, pre- 
vailed on him to enter into a bond for the payment of 10007. 


to him the ſaid Oſmond, The bond was prepared by Oſmond, 
and kept ſecret from the duke and duchels. 
fome proofs of the weak capacity of the young lord, and that 
at that time he was unable to raiſe money to pay off the bond. 
The original bill was to recover the money on the bond, 
which was alleged “ to be miſlaid, and the croſs bill was to be 
relieved againſt the bond. 


For the defendant in the croſs cauſe it was argued, that if 


one who is at law allowed to be compos mentis, and conſe- 


quently preſumed to know what he does, intending to make 
a gift or benevolence, voluntarily enters into a bond without 


any fraud in the obtaining it; though on the obligor's death 


it may be void againſt creditors, yet it will be good againſt 
the obligor, and no ground for relief in equity: that in the 
preſent caſe here was no evidence of a want of care, much 


leſs of fraud, in Ofmond, who was hired only to take care of 


the young lord while an infant and during, his” travels, which 
truſt was theretore now determined, 


A 4 Ted 


2 Eq. Ca. Ab. 


There were alſo 


| breach of truſt. 


29] 


Caſe 29. 


Sir JOSEPH 
TJexyLL, 
Maſter of 
the Rolls. 


186. pl. 8. 


A father intruſts 
his heir appar- 
ent, then an in- 
fant, to the 
care of a ſer- 
vant. The heir 
comes of age; 
the fervant 
takes a bond 
from the heir, 
which bond is 
ſecreted from 
the father, and 
the heir has not 
wherewithail to 
pay the bond; 
equity will fer 
aſide the bond 
as obtained by 
fraud, and 
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A weak man 
gives a bond; if 
it be attended 
with no fraud or 
breach of truſt, 
equity won't ſet 
aſide the bond, 
only for the 
weakneſs of the 
obligor, it he be 
compos mentis. 
Equity will not 
meaſure peoples 
underſtandings 
ar Capacities, 
No ſuch ching as 
an equitable non 
compos, if com- 
pos at la. 


181 J 


Heirs, even 
when of age, ae 
unde: the care 
or a court of 
equity, and then 
want it moſt, the 
law taking care 
of them, cwll 
Chat time. 


De Term. 8. Michaelis, 1731. 


Sed per cur': Where a weak man gives a bond, if there be 
no fraud or breach of truſt in the obtaining it, equity will not 
ſet aſide the bond only for the [A] weakneſs of the obligor, 
if he be campos mentis; neither will this court meaſure the ſ1ze 
of peoples underflandings or capacities, there being no ſuch 
thing as an equitable incapacity, where there is a legal capa- 
city. But if a bond be inſiſted to have been given for a con- 
ſideration, where it appears there was none, or not near ſo 
much as is pretended; equity will relieve againſt it, In the 
principal caſe there appears to have been a truſt repoſed by 
the parents in a ſervant to take care of an heir, and prevent 
his being impoſed upon; and * the ſervant, inſtead of acting 
agreeably to his truſt, himſelf impoſes upon him. As to 
what is objected, that the truſt was only to take care of the 
young lord whilſt an infant or during his travels; the truſt 
continued ſo long as the ſervant remained in the ſervice ; and 
it is remarkable, that during his infancy, the law took care 
of this young lord, who for that reaſon did not want ſo much 
the care of another: but when he was out of the protection 
of the law by bcing of age, then he ſtood moſt in need of the 
Care of the ſervant. A breach of truſt is of itſelf evidence of 
fraud, nay, of the greateſt fraud ; becauſe a man however 
careful otherwiſe, is apt to be off his guard when dealing with 
one in whom he repoſes a confidence, The yeung lord, by 


giving his bond for a ſum which he was unable to raiſe, ſub - 


jected himſelf to a gaol, and 1cco!, was an exorbitant gift, 
for one who had no means of paying it, The ſecreting the 
bond from the parents is allo a further evidence of fraud, and 
young (1) heirs even when of age, are under the care of a 
court of equity, Wherefore this caſe, though a new one, yet 
comes within the rules that have been obſerved in equity; and 
ſceing the defendant Ofmend in his anſwer to the croſs bill ſets 
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[A] The haying been in drivk, is not any reaſon to relieve a man againſt any 
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deed or agreement gained from him when in thoſe circumſtances ; for this 
were to encourige drunkenneſs ; /ecus if through the management or contrivauce 
of him who gained the deed, Cc. the party from whom ſuch deed has been gained, 
was drawn in to drink. By Sir TJojeph Feiyll, at the Rolls, Jobnſan verſus 
Mc4licon, May 29, 1734. N 
(1) Twiffeton v. Griffith, ante, 1 vol, Lord Mobun, ante, 1 vol. 118, 
310. Kt vide Duke of Hamilton v. 
| forth 


De Term. 8. Michaelis, 1731. 


forth that the bond in queſtion is miſlaid, I decree him to mp 
ITZROTY\. | 
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[B] On the od of June, 17 34, this es was reheard by the Lord Chancellor 


Talbot, when the decree at the Rolls was affirmed, and the 28 de poſit ordered 
10 be paid to his grace the dyke of Cleveland. 
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of * Higden & al verſus Williamſon, : Cafe 30. 
© | Bankrupts, 
y Curſe by Conſent. . Sir Joszyn 
t | JexyLiy 8 
g 4 Seiſed in fee of a copyhold Artes ſurrendered the. pres Malier ef the * 
wy * miſſes to the uſe of his will, and afterwafds deviſed olls 
hem to his daughter for life, then to truſtees to be ſold, and dag = Ab. 
E . 14. 
fi the money ariſing by the ſale ro be divided amongſt ſuch of wn uh 8. 
| A continger;t 
1d his daughter's children, as ſhould be living at the time of hef interett, 4 pok. 
re death. The teſtator died, and the denden had iſſue (among N 3 
ch others) a ſon, who was a trader, and becoming bankrupr, the — by the 
; , | co 11% * 
on commiſſioners aſſigned over all the bankrupt's eſtate, The Device to fuck 
f the chi 
he bankrupt got his certificate allowed, and then bis mother of — 
| 4 win t hi 
of 4 died. f Retr, Yi pe 
er =. Tye 3 * who, becoming 2 bankrupt, gets his 2 adats allowed, after "which A. dies; this con. 
th t.nyen: intereſt is liable to the bankruptcy, foraſmuch as the ſon in 10 tather's life-time might have 
tn. releaſed it. 
4 Ona bill 3 by the aſſignees for the . ſhare [* 132 J 
* of the money ariſing by the ſale, it was objected, that no | 
a manner of right to this contingent intereſt was veſted at the 
wor dme of the aſſignment made by the commiſhoners, any more 


than a right to lands can be ſaid to veſt in an heir apparent 


£4 during the life of his anceſtor ; and the caſe of Facobfon verſus 
io IL liams was cited, where it was held by the Lord Cowper, 
; that the poſſibility of a _ belonging to a bankrupt was not 
oY aſſignable. 
oy W But his Honor, upon debate, dvd (1) for the plaintiffs, _ 
775 5 diſtinguiſhing the principal caſe from that of Jacohſan verſus (a) Vol. 2. 385 
ance ems (a) ; for there the huſband, the bankrupt, could not 
2 have. come at his wife's portion by the aid of equity, without 
making ſome proviſion for her; and it was not reaſonable we f x90 1 
- (4) nk Lib, 1 1731. fol. 188. . by the name of Higden v. Watkinſon. 
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aſſignees, 
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Lord Chats 
ecYor Kix s. 


on the words of the ftatute of 13 Flix. cap. 7 
enacts, „that the commiſſioners ſhall be apnea to aſſign 


this contingent, intereſt; fo that the commiſſioners, by virtue 
. of that act, are enabled to aſſign it, and conſequently their 
aſſignees mult be well intitled. 


i appeal before the Lord Chancellor King, who affirmed (1) the 


Hel. I. declares, that the ſtatutes relating to bavkrupts {ball 


De Term. S. Michaelis; 1731. 


aſſignees, WHU ſtood but in his place, and derived their claim 
from him, ſhould be more favoured. Alſo the Maſter of the 


Rolls ſaid; he laid his finger, and chiefly grounded his opinion, 
. feet. 2. which 


« over all that the bankrupt might depart withal.” Noy 
here the ſon might, in his mother's life-time, have releaſed 


Note; In Michaelmas, 1732, this cauſe came on by way of 


decree at-the Rolls, partly, for the reaſon before given, (iz. 
becauſe the bankrupt himſelf might have departed with this 
contingent intereſt ; alſo, for that the act of 21 ec. 1. cap. 19, 


in all things be largely and beneficially expounded for the 

relięt of creditors: and further, becauſe the ſtatutes for dil. 

charging bankrupts on certificates, never intended to intitle 

the bankrupt to any eſtate by virtue of any claim anterior (as 

his Lordſhip expreſſed it) to his bankruptcy, as the title in 

er clearly was; beſides, the word poſſibility is in all the 
[C] latter ſtatutes W bankrupts (2). 


— — 1 — 
4 


rc J See the — 5 2. cg. 30. the words of which are, “ all duch effects, of 
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2 Which the party Was poſſe led or intereſted in, or whereby he hath, or may ex· 
pect, any profit, pollibility « of profit, benefit or advantage wWhatſoe ver.“ 


(1) Reg. Lid. A. 1532. fol. 84. 
(2) Vide an "Fe MAN, ante 


1 vol. 382. Neun v. alba. a 
420. 4 10 P 
f E. 


$4 4 # «4 


ay of 
) the 
viz) 
1 this 
. 19, 
ſhall 
T the 
di. 


or (as 
tle in 
ul the 


9 f 


. . = N 
* ay, © =4 ” & m 8 FO 2. « * . 
5 1 AL * -” 42 J 25 
5 * d ee 
1 2 
| Au — . 1 ka T4 "= . + Þþ + A 
X "a, i OF bt V1 FS + ov $2 bd i 
Ter P. 0 ha 1732 kg: 

« * 


John Cerdon, , Adainieior of! Jo Plain t II 
Barbara his late Wife. . 


Henry Raynes, Dakine of roſie 3 5 
eldeſt Son and Heir of Sir Defendant, 
Richard Rifties; — TT OT NT 47 


_ 


IE bill was, to compel the raiſing of. the. FOR of 
60007. for the portion of Barbara the plaintiff” s late 
wife, and the only daughter and iflue of the defendant Doctor 


Kaynes, by Elizabeth his late deceaſed wife; j and to raile it out 


of a reverſionary term of 1000 years, expectant on the de- 
ſendant Doctor. Raynes' 5 death. 


— 4 4 if 


"eats 
tion to fink. 


Caſe zr. 


Lord Chan- 
cellor King, 
Lord Chief 


Juſtice Raye 
MOND, 


Maſter of the 
Rolls, 


Term of 1-55 
years to ſecuke 
daughters 

portions 

payable at fig. 
teen ; proviſo, 
if no daughter 
at the time of 
failure of iſſue 
male, the por. 


herd js 5 daughter, who attains to ixteens,. and marries Without conſent, and no ſon 


by the marriage; but the daughter dies in the life - time or che Kar and. 8 and conſequentiy 


while there m be a ſow; the portion finks + 


_ the marriage of the defendant, 4 23 with 
:2abeth Plrydell, by indentures of leaſe 'and releaſe; dated the 
95 and 14th of 0:2ber, Iyoq, in conſideratipn of that 
marriage, and of 5000 J. portion; Sir Richard Raynes, the 


father conveyed divers lands in Surry, &e. to truſtees and 


their heirs, to the uſe of the defendant, doctor Raynes, for his 
life ſans waſte, remainder to truſtees during his life, to ſupport 


contingent remainders, remainder to the uſe of Elizabeth his 


intended wife for her life, for. her jointure, remainder, to the 
fut, Sen ſon, of the marriage in tail male ſucceſſively, re- 
mainder to- truſtees for 100 years, remainder to doctor 
Raynes in tale male general, e ef Sir 11 Raynes 
iu fee, © e - 5 
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The truſt gf. 2 1000 d years: term 3 was F ai 
in bale be egg ſhould be no ſon of the marriage borh i in the 
huſband's 


I 135 * 


Gondor v. 
RAVYNESs. 


b 361 


De Term. Paſchæ, 1732. 


buſband's life-time, or after his death; or if there ſhould by 
a ſon, and that ſon ſhould die before twenty-one, and with. 
out iſſue, and there ſhould be one or more daughters born in 
the life-time of the huſband, or after his death; then that 
the truſtces ſhould by ſale, demiſe, or mortgage, or by rents 


and profits in the mean time, in caſe ſuch term ſhould have 


taken effect in poſſeſſion, raiſe the ſum cf 6000 J. portion for 
the daughter of the marriage, if but one, and to be divided 
amongſt them, if more than one, payable at their age of ſix- 
teen, if either the huſband or wife ſhould be then dead; but 
if both ſhould be at that time living, then within ſix calendar 
months after the death of either the huſband or wife, with 
intereſt for the ſame from the death of doctor Kaynes and 
Elizabeth his wife, or either of them; and in caſe any of the 
daughters ſhould die before the portion decame payable, her 
ſhare to go to the ſurvivors, 


proviſo, that if the next perſon in remainder ſhould pay 
the portions to the daughter or daughters; or, F at the time 


| of ſuch failure of iſſue mate of the aid doctor Raynes (the huſband) 


by Elizabeth his wife, ta be begatten as afareſaid, there ſhould 
happen to be no ſuch daughter of ther bodies begotten, nor any 
{ch daughter to be afterwards born alive; or there being 
ſuch, all of them ſhould happen to die daes their reſpective 
ages of fixteen, then, and in any of the (aid caſes, the term 
to attend the inheritance. 


The marriage took effect, and there was no ſon thereby, 
and but one daughter, who attained her age of ſixteen in the 
life-time of her father and mother, and without their con- 
tent intermarried with the plaintiff, Mr. Gordon, who never 
made any ſettlement on her. The daughter died in the life- 
time of bath father and mother, within four months after the 
marriage and without iſſue. 


In order to the determination of this cafe, the Bend Chan- 
cellor called to his aſſiſtance the Lord Chief ee n 
and the Maſter of the Rolls, When, 


For the plaintiff it was inſiſted, that his having ROT 
the daughter without the conſent of her parents, as alſo his 
never-having made any fettlement on her, together with her 
ning e died within four months after the marriage without 

| iſſue? 
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De Term. Paſchæ, wy 32. 


iTue : al theſe circumſtances made no manner of alteration 
in the right to the portion; for that, ſuppoſing the plaintiff 
to have married with the parents conſent, to have made a 
ſettlement on his wife, and to have had iſſue by her living; 
if in theſe, or any of theſe caſes, he had been intitled to the 
60001. portion, he muſt even now have the very ſame right 
thereto, which depended on the words of the ſettlement made 
befote marriage, and could not be varied by any ſubſequent 
accident, guod curia conceſſit: that at the age of ſixteen (ſo 
often mentioned in the ſettlement) the right to the portion 
veſted in the daughter, although the ſame was not raiſable till 
within {ix months after the death of the father or mother, or 
one of them; and they compared it to the caſe of Butler 
verſus Duncomb, (a) where a term of 500 years was limited, 
upon failure of iſſue male of the marriage, for railing portions 
for daughters, payable at twenty-one or marriage, which 
ſhould firſt happen; and the truſtees were to raile the por- 
tions by (ale or mortgage, when the term ſhould commence z 
and there it was agreed, that the right to the portion veſted 
on the daughter's attaining twenty-one, her father being 
dead: ſo that there could be no fon, and was an intereſt tranſ- 
miſſible to her executors : but that the portion could not be 


raiſed until the mother died, in regard that until then the term 
was not to commence. 


That the clauſe of the truſt of the term declaring, that in 
caſe there were ſeveral daughters, if any of them ſhould die 
before the portion ſhould be payable, her ſhare ſhould go to 
the ſurvivor ; implied, that if there had not been that decla- 
ration, it would have veſted in ſuch daughter fo dying as 
aforeſaid ; and fince no provifion was made in caſe of there 
being but one daughter, it ſeemed natural to infer, that the 
right to the portion veſted in ſuch daughter. Allo, as the 
mother brought 5000 J. portion into the family, it would be 


hard that the pg ſhould marry and be intitled to no 
portion, | 


On the other ide it was ſaid, and fo reſolved by the court, 
that in the caſe of Butler verſus Duncemb, the portion was held 
to be veſted in all events at the daughter's attaining ker age 
of twenty-one, though not raiſaBle till the commencement of 
the term; whereas in the principal Caſe it was not to veſt 


until 


dt Dot v. 
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(a) Vols 1. 448. 
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GORDON v. 
RAYNES» 


Portion ſecured 
out of land, and 
the daughter” 
gies before the 


portion becomes. 


payable z it fnks 
into the land, 
So it a legacy 
be given out of 
hand do J. S. 
payable at 215 
3nd J. S. dies 


defore 21; the 


legacy ſinks. 
Secus in both 


cafes, where the. 


De Term. Paſche, 17 32. 


until ſix months after the death of either the huſband or wife, 
and the daughter happened to die in the life-time. of both, 
That this portion being to ariſe out of land, and the daughter 
dying before it became payable, the ſame ſunk into the land, 
agrecably to the ſettled diſtinction between a portion ſecured 
out of a perſonal eſtate, and one charged on land, which rule 
holds alſo with regard to legacies, [A] (viz.) if a legacy be 
given out of a perſonal eſtate to J. 8, payable at his age of 
twenty-one, and he dies before twenty-one, yet the legacy 
ſhall go to his executors. On the contrary where a legacy 
is given out of a real eſtate: payable at twenty-one, and the 
legatee dies before that age, the legacy ſinks. j 


te gacy or portion is gi ven out of a perſonal eſtate, 


139 


With reſpect to the clauſe of the truſt of the term declar. 
ing, that in caſe there ſhould be ſeveral daughters, and any of 
them ſhould die before their portions became payable, in ſuch 
caſe their portions ſhould go to the ſurvivors ; this was ſaid to 
be a diſtin clauſe, to take place only where there ſhoyld be 
ſeveral daughters, and could not any way affect or extend to 
the caſe where there was but one daughter; conſequently it 
was nothing to the purpoſe: but if any uſe was to be made 
thereof, it might as weil be inferred from thence, that as, 
where there ſhould be ſeveral daughters, and one ſhould die 
before her portion became payable, her executors or admi- 
niſtrators were to be excluded: ſo where there was but one 
daughter, and ſhe ſhould happen to die before her portion be- 
came payable, neither fhould her repreſentatives have any 
right thereto; that the proviſo made it ſtill plainer that the 
portion was to fink, this being, that if at the time of failure 
of iſſue male of the ſaid marriage, there ſhould happen to be 
no daughter of the marriage, then the 1000 years term ſhould 
be in truſt to attend the inheritance: now no daughter « 
the marriage was living at the time of failure of iſſue male, 
and there was then a failure of iſſue male, when it became 
impoſſible there ſhould be iſſue male, which was not while 
both huſband and wife were living; nay, if the huſband had 


8 
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[A] This diſtinction with regard to legacies, was agreed to and ſettled by the 


Matter of the Rolls in the caſe of Iden verſus Oxenhazt, 7 Tuly 1731. and 25 


to portions, 


ſee Fenninos vetius Looks, vol. 2, 270. and the Duke of Chant 
— oO 


verſus T att, 01. 


2. 


died 
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De Term. Paſchz, 1732. 


ed firſt, there would have been ſtill a poſſibility of iſſue male, Goxvox v. 


ö with which the wife might have been priviment enſeint; but Kaan 
1 when the wife died without iſſue, then and not before, there 
0, 5 might be ſaid to be a failure of iſſue male: that it could not b 
de ſaid, that at the death of the daughter (though there was 
ile den no ſon) there was a failure of iſſue male; for à ſon 
be might be born afterwards ; ſo if ſuch ſon had died, living both 
of - the father and mother. So that in common ſenſe and reaſon, 
a0) = the failure of iſſue male muſt be on the death of the wife with- 
40 . out a ſon, which in this caſe had ſince happened. 
the e Laſtly, That although it might ſeem hard the daughter, 
1 Mould marry and have no portion, notwithſtanding her mother | 
= brought 5000 J. into the family; yet it muſt, on the 
1 3 | other hand, be allowed to have been very reaſonable, to leave 
y of doe right to the daughter's portion in ſuſpenſe and contin- 
ch T | gency during the joint lives of the father and mother, to the 
d to Bag ſhe might be in ſome meaſure kept in a dependance up- 
3" 15 on them, and under no temptation to marry improvidently, (aha Vern.$5$ 
1's 8 which was the very reaſon given in the caſe (4) of Sir Wil- C 140 3 
ay it z | bughly Hickman verſus Sir Stephen Anderſon, Alſo, that in | 
unde 1 | the caſe of portions ſecured by marriage ſettlements, ( regu- 
ts 7 larly ſpeaking) the court in the conſtruction ought not to N 
die omit, or add any words thereto, for this would be not te 
dun- conſtrue, but make a ſettlement, eſpecially where the ſettlement 
1 would bear a reaſonable conſtruction, as in the preſent caſe 
Wy it plainly would, Wherefore, on the firſt ſpeaking to the 
, any caſe, this bill for the portion was diſmiſt with great clearneſs, 
- by the unanimous opinion of the Lord Chancellor, the Lord 
Ailute Chief Juſtice Raymond, and the Maſter of the Rolls; but 
Wye" vithout coſts (1). 
ſhould : 5 | 1 . 
we of (1) Reg. Lib. A. 1731. fol. 361. 
male, | | 
came 
while 
1d had 
Ps 3 as 
and as 
Chant! 
Da Coſta 


died 


Caſe 32. 


Lord Chan- 
cellor KING. 


2 Eq. Ca. Ab. 
453+ pl. 9. 

A father left a 
great perſonal 
eſtate to two in- 
fant children, 
and made his 
wife executtix. 
A bill was 
drought in the 
infant's name 
by a relation, as 
prochien amy, to 
call the mother 
$0 an account. 
On athdavit of 
foveral other re- 


lions, that this ſuit in the infant's name was out of pique, and not for the infant's good, the com 
reterred it to a Matter, who reporting the matter to be fo, the ſuit was ſtayed, | 


[ 142 ] 


The defendant to procure the report within a month, Pur 


De Term, Paſchæ, 1732. 


Da Coſta verſus Da Coſta. 


. E plaintiffs were the two infant children of Jul 
| Da Cofla Villa Real, who lately died poſſeſſed of a 
eſtate of 1500007, which by his will he gave equally between 
the defendant his widow, and his two infant children, an 
made his widow one of his executors, After the teſtator' 
death, a bill was exhibited in chancery in the name of the tw 
infant children, by Zoſeph Mendes Da Caſta, who was their 
relation, as their prochein amy, to have an account and diſcy. 
very of the perſonal eſtate of the plaintiffs the infants fathe;, 
To which bill the defendant was ſubpœna'd to appear an 
anſwer. | 


Whereupon ſeveral of the relations of the infants by the 
father's ſide, together with ſome of their relations by th 
mother's ſide, nearer than the prochein amy, made an affidaii 
that due care was taken of the infants, and of their eſtate 
with which they were well ſatisfied ; and that they believe 
this ſuit was exhibited rather out of a pique than any rei 
concern for the infants benefit, there being a ſuit inſtitute! 
in the ſpiritual court by the prochern amy's ſon againſt tie 
infant's mother, upon a marriage contract alledged to hai 
been made by her with him, | | 


The Maſter of the Rolls on a petition (1) ordered that 
ſhould be referred to a Maſter to certify, whether this (ui 
was brought for the benefit of the infants the plaintiffs, and 
whether it was proper the ſame ſhould be proſecuted or not 


ſuant to which the Maſter made his report, ſtating the fat 
as above, and that he did not conceive this ſuit, as no- 
brought, was for the benefit of the infants, or proper tot 
proſecuted; but that he thought, if a proper bill were brougt 


—— — 


(1) Reg. Lib. A. 1731. fol. 272. 


De Term. Paſche, 1732. 


by a proper prochein amy, with a real intention to ſecure the Da CosT« 
eſtate of the infants, it might be for their benefit, that ſuch ods 

| Da CosTa. 
2 ſuit ſhould be proſecuted, 
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The agents for the defendant perceiving the opinion of the 
f an Maſter, filed a new bill in the infants name by another 
wen (RB 7rochein amy, for an account of the infants eſtate, in order 


that it might be improved; and now moved the Lord Chan- 
cellor, that the former bill in the infants name might be 
diſmiſſed, and the prochein amy named therein, (a) pay the (a) See Turner 


7 and 
ator's 
e two 


their coſts. "2 e. 
Gifcy. L:rd Chancellor The report of the Maſter not being ex- [ 142 J 
father, 


cepted to, muſt be taken to be [B] true. And ſince ſuch re- 
port certifies, that it is not proper this ſuit ſhould be proſe- 
cuted, not being for the infants benefit, I ſhall not ſuffer 
any further proceedings upon it, at leaſt as yet. But ſeeing 
the Maſter reports, that a ſuit may be brought for the benefit 
of the infants, and it does not at preſent appear whether the 
laſt bill comes within that deſcription, all I ſhall do will be, 
to prevent the parties from proceeding in both bills, which 
= would be vexatious. Wherefore let all proceedings ſtay on 
L the firſt bill, in disfavour of which the Maſter has reported, 
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the com 
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[B] 4 Maſter by his report certified, that the defendant had ſubmitted to de- 
liver part of the plate in queltion to the plaintiff, to which the defendant ex- 
cepted, inſiſting that he had made no ſuch ſubmiſſion. Reſolved, that by means 
ot the report, the proof lay on the defendant, whoſe affidavit at leaſt was neceſſary 
to fallify what had been certified ; for, though there is no reaſon that the Maſter's 
report ſhould be arbitrary and concluſive upon any one; yet it ſhall be preſumed, 
prima facie, to be true; and turn it on the other ſide to ſhew the contrary, By 
the Lord Parker, the ſeal before Eafter term, 1720, Allen verſus Pendlebury. 
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Caſe 33. 


Lord Chan- 
cellor KING. 


2 Eq. Ca. Ab. 
74 pl. 28. 
tor. pl. 7. 
The ſtatute of 
limitations go 
plea where the 
bill charges a 


D E 


Term. S. Michaelis, 1732. 


Mr. Surman, the deputy caſhicr of the company, in the 
, year 1720, touching 20,000 l. 
_ ſeveral frauds, and ſhewing, that by the (a) ſtatute againf 
the S5th-/ca directors, all the eſtate, goods and effects of the 
ſaid Surman were veſted in the company for the benefit of the 


South Sea Company ver/is Wymondſell. 


HE South-ſea company bright a bill againſt the & 
fendant on a contract made bv the defendant with 


Scuth-ſea ſtock ; ſuggeſting 


fraud but then 
1 Bs thouTh _ proprietors. The defendant pleaded the ſtatute of limitations, 
N 5 3 harged Sreed by the a 
4 „ e. bi that n and that, if any ſuch contract was made by the defendant 
7 „ fran was dif. 
| 0 .. 2 Tin With Surman, it was made above fix years before the lng of D, 
* bs 
= - 1 Ze. F425 the bill, and denied the matters of fraud. / 
| 444 = 99977 1 Ca 7. G. Cn. ce; .. K. By 8 v 
1 2 Tg. / * D . * . . « * | 
re #7 cer" It was inſiſted, that the plaintiffs claiming by the act of 0 
e the South te | . 
Jo! company, in © Parliament, that was a matter of record, and * the demand in i 
. whon the eſtates i be a | | 
i: 4 bee late direc queſtion to be taken as a debt on record, conſequently net 
we tors are 2 barrable by the ſtatute of limitations: and it was compared by 
. by act of rarlia- = 
. Bent; where to an action for tythes on the ſtatute of Edward the lixth, or of 
Ronde the ſturute of of debt on an (6) eſcape, Sc. bi 
3 Iimtations 
1 4 mi nt have been of 
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But the Lord Chancellor held this to be clearly otherwiſe; 
for that the S⁰,jwWꝗj c company could not be in a better cal 
than Surman was, againſt whom, as the defendant I/ymonijil 

might have pleaded the ſtatute, fo might he alſo do ain 


20 

the company, who ſtood but in Surman's place; like the cale | 
20 

of an aſſignee under a commiſſion cf bankruptcy, who, thoug Pp. 
Ta 
he claims under the acts concerning e and allo by i 
0 
ſever; 


vir 


o 


de- 
vith 
the 
ting 
unk 
the 
the 
ions 


dant 
Ng of 


ct of 
ind in 
y not 
1 pared 
th, ol 


h diteclen 


erwiſe 
ter cal 
mond i 

Again 
the calt 
„ thoug? 
alſo 9 


virtue 


De Term. 8. Michaelis, 1732. 


virtue of the aſſignment which is under the great ſeal ; yet, 
as he ſtands only in the place of the bankrupt againſt whom 
the ſtatute of limitations is pleadable, ſo is he (the aſſignee) 
liable to be barred thereby, | | 


It was then objected, that this bill was to be relieved againſt 
2 fraud, and therefore not within the ſtatute of limitations; 
fraud being a ſecret tranſactian, and probably not diſcovered 
within fix years ; and for this the lord MWarrington's caſe was 
cited, where it was held in this court, and affirmed in the 
houſe of lords, that a bill to be relieved againſt a fraud, was 
not within the ſtatute of limitations. 


On the contrary it zvas ſaid, if the fraud was known and 
diſcovered above fix years before exhibiting the bill; this, 
though a fraud, would be barred by the ſtatute of limitations; 
and that even in the Cafe of the lord /Yarrington, the ſtatute 
was pleaded : whereupon the plaintiff, the lord Warrington, 


was adviſed to, and accordingly did, amend his bill, by charg- 


ing, that he did diſcover this fraud within fix years before 
extibiting his bill. Aſter which the lord Warrington had a 


Mead, who was of counſel in that cauſe, informed the court as. 44 


3, . C. 


wheretore it was inſiſted, that in the preſent caſe it ought to 
he charged in the bill, that the fraud was diſcovered within 
the ſix years, if the fact were ſo, 


And of this opinion was the Lord Chancellor ; but here 
being a charge of great frauds, and ſome circumſtances there- 
of not fully denied, the defendant was ordered to anſwer the 
bill, with liberty for the plaintiffs to except, and the: benefit 
of the ſtatute of limitations to be ſaved to the defendant, 


Attorney General ver/us Rigby, 


\ NE feiſed in fee of divers manors and lands in the 
county of Lancaſter, granted a rent charge thereout of 

201. per annum for a charity, towards the ſupport of ſeveral 
por od men; and afterwards the founder of this charity 
granted the manors, lands, Cc. that were charged with the 
201, per annum, to F. S. and his heirs, and died. The 


ſevera! poor perſons, and afterwards grants the manor to J. 8. in 
perivns belongs to the heir of the grantor, and does aot go with the mat er. 


2 
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Caſe 34. 


Lord Chan- 
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ATTorRney Queſtion was, who ſhould have the nomination of theſe poor 
54+ won ©. men that were to partake of the charity: whether the grantee 
ICBY. - . 5 ; 

of the land, and his heirs, or the heir of the grantor of the 


charity ? 


4 7 _ 
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After debate it was decreed, that the heir of the grantor 

g ſhould have the nomination, and that, the ſame being incident 
to the founder (1) and his heirs, or to thoſe whom he ſhould 

{ 146 ] appoint; when the lands were granted away, the rent-charge, 

| a thing independent and collateral, did not paſs therewith 

like a rent-fervice, which is incident to the reverſion; 

whereas this being a rent-charge, and in fee, had no rever- 
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| 2 ſion. [A But foraſmuch as the grantees and owners of the 
4 land had for upwards of ſixty years enjoyed the nomination 
(MF of the perſons, who had partaken of the charity; the court 
27 allowed to them all the payments they had made to any of the 
? ; 
8 poor, though nominated by themſelves, and would not diſturb 
5 any thing that had been already done. (2) 
* [A] A man founds a charity for alms-houſes: the founder and his heirs have 2 
| right of nomination of thete alms- people; but may forfeit it by a corrupt or im- 
a” oper Pomination of ſuch as are not fit objects of the charity, or by making no 
2 nomination at all; but this neglect of nomination muſt be after ſuch time, as the 
* founder, Sc. have had notice of the vacancy, and without proof of ſuch notice, 
The it is no fault. By the Lord Parker, Attorney General v. Leigh, Trinity, 1721. 
1 ; 
. (1) Eden v. Foſter, ante, 1 vol. 326. (2) Reg. Lib. A. 1732. fol. 46. | 
Fe Attorney General v. Price, 3 Atk. 108. : | 
43 
4 N | 0 
4 Caſe 35 Morrice ver/us Hankey. 
4 3 1 f . Do * . . . « 
4 1&4 Chan- HE queſtion was, touching the breach of an injunction p 
bo cellor KiNc» . [B). The defendant in this court brought an action 0 
q In an injunc- againſt the plaintiff, as executor of Humphrey Morrice, ele, f 
; tion, the words : Th 8 
oe” pro defectu pla- , 7. 
J eiti, &c. are 5 ; ; * 
; : intended ot an ifſuable plea, and the words judicium intrare, are intended of a final judgment z there- 
* fore, if the deiendant be an executor, and pleads plene adminittravit, and the plaintiff at law enters CC 
* judgment de bonis teſtatoris cum acciderint, he may proceed tv a ſcire facias to enquire of aſſets, and TM 
enter judgment thereupon ; for the meaning of the injunction is, that the de tendant may proceed ſo "> 
tar, as that nothing ſhall remain, but to take out execution, after the injunction is diſſolved, + 
185 f : 2 hi 
[B] The words of ſuch injunction are, that all proceedings ſhall ſtay ; licebi 75 
autem for the defendant in equity, (who is plaintiff at law) placitum ad communes "E 
gem peſtulare, & ad triationem inde procedere, & pro defectu pracitt, Jugictur th 
intrare; executic vero vigere refentivm ratardatur. After ſervice of an inj _— 1 
9) 0 
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that the court intends to ſtop, being the execution, 


De Term. 8. Michaelis, 1733: 


Morrirce v. 
HaAnKEyY. 
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The defendant at law * brought a bill, and after the defendant 
in this court had delivered a declaration, upon ſuch defend- 
ant's praying time to anſwer, the plaintiF got an Injunc- 
tion. The plaintiff at law proceeded there, and on plenè ad- 
11ni/travit pleaded, took judgment de bonis teſtatoris cum ac- 
ciderint ; after which he took out a ſcire facias in order to an 
inquiry of aſſets. T en es 
\Whereupon it was moved, that this was a breach of the 
injunction, being a proceeding after judgment; whereas the 
injunction only gave leave to enter judgment; that the ſcire 
acids was in nature of a new action on the judgment, which 


ought not to have been brought without leave of the court. 


But by the Lord Chancellor: Not having heard any prece- 
dent cited in this caſe, I am therefore io be guided by the 
reaſon of the thing, and to prevent a delay of juſtice, It is 
admitted, that after an interlocutory judgment (as by default, 
or on demurrer) the plaintiff may go on to aſcertain his da- 
mages. Now the meaning of the rule in the preſent caſe is, 
that, notwithſtanding the injunction, the plaintiff at law 
ſhould be at liberty to proceed to an effectual judgment; all 
But the 
plaintiff at law is nevertheleſs allowed to proceed ſo far, as 
that he may be at liberty eo inſtante that the injunction ſhall be 
diſlolved, to take out execution; neither is the feire ſacias like 
2 new action upon the judgment, but a continuation only of 
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A ſcire facias is 
not in nature of 
a new action, 
but a continua- 
tion of the ol4 
one. 
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of this kind, the defendant at law put in a frivolous plea to an action of debt on 
a bond, hich the plaintiff demurred to, and having gotten it made a cencilium, 
after argument, obtained judgment. Alſo upon another bond, after the injunction 
terved on the defendant and his attorney, they delivered a declaration. It was 
ogjected, firtt, with regard to the judgment, that this was a breach of the injunction; 
tor that in one caſe only, vz.] pro defedu placiti, was the plaintiff at liberty to 
enter jadgment, and here was no want of a plea. Alſo, that the delivering a decla- 
ration in the other action was a maniffeſt contempt, z5 had been often determined. 
Wirth reſpect to the firſt, the Lord Chancellor ſtrongly inclined to think this no 
contempt, ſince a frivolous plea is as no plea; and that, as the plaintiff at law 
might, by the expreſs terms of the injunction, proceed to try an iſſue on the 
fact; oy the ſame reaſon he might proceed to try an iſſue in law, 
which, when the court had determined, and found the plea ill, is, upon the 
matter, no plea. And in relation to the ſecond point, his lordthip thought that, 
dad there not been ſome reſolutions to the contrary, the delivery of the declara- 
tion was no breach of the injunction, fince by the very terms thereof, the plaintict 
15 at liberty to proceed to trial, and the delivery, &c. is an incident without which 
there can de no trial. By the Lord Parker, Sidney verſus Hethrington, Trinity, 
1719. ; ' 
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De Term. S. Michaelis, 1732. | 


the old one, on the ſame record with that, and in nature of 
a proceeding after an interlocutory judgment, to a final one, 
Wherefore the court ruled, that the bringing this ferre facias 
was no breach of the injunction. 


North ver/us Earl and Counteſs of Strafford. 


IE? H E plaintiff North's father was lord of the manor of D. 

in Suffolk, of which Sir Henry Johnſon held ſeveral 
parcels of copyhold by ſeveral quit-rents, and had been ad- 
mitted to the ſame; and Sir Henry dying, theſe copyholds de. 
ſcended to his daughter and heir, the counteſs of Strafford, 
Whereupon Mr. Draycott, the lord Strafford's agent, wrote 
a letter to the agent of Mr. North the father, (lord of the 
manor) defiring Mr. North would admit the counteſs to theſe 
copyholds, Accordingly Mr, North admitted the counteſs 
by one Mr. Bawdrey, (who was alſo agent for Mr. North) her 
attorney, as tenant to the copyhold premiſſes, for which 
ſeveral fines were ſet, amounting to 40 /, 


wer as to part, and demurs as to relief ; the demurrer held good. 


( 149 ] 


Some time after this, Mr, North, the then lord of hs 
manor, died, leaving the plaintiff Mr. North, his ſon and 
heir, and alſo executor, who brought this bill againſt the ear] 
and counteſs of Strafford, to recover the fine ſet upon the ad- 
mittance, and likewiſe to be paid the quit-rents that were in 


arrear in the plaintiff's father's life-time, as alſo thoſe that 


had incurred ſince his death, The bill further charged, that 
the lands out of which the quit-rents iſſued, were not known, 
being by great length of time, and by the tenants having en- 
joyed thoſe promiſcuouſly with other lands, obſcured with 
reſpect to the boundaries; but that the defendants had in 
their cuſtody or power ſome writing or paper manifeſting the 
ſaid boundaries; alſo that the defendant, the lord Strafßerd, 
did now deny, that he gave any authority to his agent 
Mr, Draycott, or to Mr. Bawdrey, that his counteſs ſhould be 
admitted by Mr. Pawdrey as her attorney, 

The defendants, the ear] and counteſs of Strafford, as to 
that part of the bill which ſought to compel them to pay the 
arrears of the quit-rent, or which ſought any relief touching 
the ſame, demurred, for that the plaintif had his remedy at 
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De Term. S. Michaelis, 1732. 


law for theſe arrears of quiĩt- rent, either by diſtreſs, or action 
of debt, on the ſtatute of H. 8. The defendants did like- 
wife put in another ſeparate demurrer, as to ſuch part of the 
bill as ſought to compel them to pay the copyhold fine, or 
which prayed any relief ae the ſame. 


Againſt the demurrer it was urged, that the plaintiffs 
remedy was proper in equity, by way of commiſſion to ſet 
out the boundaries of the copyholds, which were expreſly 
charged by the bill to have been obſcured through length of 
time, and by Sir Henry Fobnſon's having enjoyed thoſe copy- 
holds promiſcuouſly * with other lands; and that the plaintiff 
could not have any remedy by diſtreſs and avowry, without 


particularizing the very lands out of which each rent iſſued ; 


and that it had been ſettled to be a good equity, and a ſuffici- 
ent reaſon for ſuing in this court for a quit-rent of {mall 
value; that this objection was ſtrengthned by the anſwer of 
the earl himſelf, ſetting forth, that he did not know the par- 
ticular lands that were copyhold, which made it neceſlary a 
commiſſion ſhould go. So that, if this demurrer held, the 
plaintiff would appear to have a plain duty due to him, and yet 
would be deſtitute of all remedy whereby to recover it, Alſo 
with reſpeRt to the admittance; if the lord ſhould ſue for 
the fine, the deferidants might inſiſt, they never conſented to 
ſuch admittance ; and in caſe the plaintiff were to ſue for the 
forfeiture, on account of the defendants not having come in to 
be admitted, ſhould the court rolls be produced the lord would 
hardly from them be encouraged to proceed againſt the de- 
tendants for a forfeiture in not coming in to be admitted, 


But notwithſtanding this objection, the court allowed the 
demurrer. The Lord Chancellor ſaid, he had not known 
th:i= caſe before of a demurrer as to relief. That had there 
been no demurrer, the court on the hearing would have re- 
lieved; but here the defendant had not demurred as to any 


diſcovery, but as to relief only. 


So that, upon allowing the 
demurrer, the plaintiff vas at liberty, if he ſhoujd think the 
deſendant had not aniwered the whole bill, to except as to any 
part; or might amend his bill, and inforce the defendant to 
diſccver his lady's admittance; that the plaintiff} might 
ad make proclamations to oblige the defend- 
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ant's lady to come in and be admitted, and had at law a better 
remedy for his copyhold fine and arrears of quit- rent, than 
this court could give him; for he might diſtrain, or bring 
debt, for the arrears of quit-rent due to him, as executor; 


and diſtrain for the arrears of quit-rent incurred ſince his 
father's death (1). | 


And with regard to the fine ; he ſaid, either the counteſs 
had been admitted, or ſhe had not. If ſhe had, the plaintiff 
might bring an action of debt, or an indebitatus aſſumpſit, for 
the fine, provided it was a reaſonable fine, as he ſuppoſed it 


to be. If the defendant had not been admitted, the plaintiff 
might cauſe proclamation to be made, and on a default after 


three proclamations, . might ſeiſe the copyhold as forfeited. 


For which reaſon his Lordſhip allowed the demurrer, it being 


only as to relief (2). 
Note; With reſpe&t to the copyhold fine, the plaintiff 


might bring his action at law for it, and need not, as it ſhould” 


ſeem, in his declaration ſet forth the particulars of the land 
held of him by the defendants by copy of court- roll; only, 


that the defendant's wife held certain lands within his manor, 


&c. But as to the quit-rents, it ſeems the plaintiff muſt 
either in his action or avowry ſhew the particular lands; and 
in caſe the defendants in their anſwer ſet forth, that they do 
not know where theſe lands lie, or what they are, the plain» 
tiff is intitled to a commiſſion to ſet them out, and then the 
plaintiff being intitled to this relief, quezre, whether the defen- 
dants demurrer as to ad relief, be good? 


2 


280 
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(1) Vice Holder v. Chambury, poſt. (2) Reg. Lib. B. 1732. fol. 19. 
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Ex parte Hopkins. 


R. Hopkins of London, merchant, ſeiſed and poſſeſſed 
of a great real and perſonal eſtate, had no wife 
or iſſue, but had a brother, the petitioner, and other re- 
His brother Hopkins, the petition 
er, had three daughters, all which Mr. Hopkins the teſta- 
tor received into his houſe in London, and by his will 
(inter alia) gave to his ſaid three nieces, daughters of his bro- 
ther Haplins; to the eldeſt, being now about the age of 
thirteen, 10,000 /. to the ſecond, about the age of ten, 8000 /. 
and to the third, now about the age of eight years, 6000 /. to 
be ſeverally paid them at their ſeveral ages of twenty-one or 
marriage, provided the marriage, if under twenty-one ſhould 
de with the conſent of his executors; and in caſe of ſuch mar- 
riaze without ſuch conſent, then theſe legacies to go over re- 
ſpectively. The executors of the will were Sir Richard Hop- 
tins, Mr. Rudge, and one Mr. Hopkins, couſin to the teſtator. 
Mr. Hopkins, one of the executors, inhabited in the bouſe in 
London, where the teſtator died, and the teſtator's three 
nieces continued there. 


The brother of the teſtator exhibited a petition to the Lord 
Chancellor, ſetting forth, that thoſe three girls being his 
children, he conſequently had a right to the guardianſhip of 
them, and praying, that they might be delivered over to him. 
The queſtion was, whether the court could do this in ſo ſum- 


mary a way as on a petition only, and without a bill? 


It was objected, that matters of guardianſhip were of the 
ſame nature with thoſe of lunacy, wherein the Lord Chan- 
celior does, upon a petition only, diſpoſe of and commit the 


-cuſtody to ſuch perſons as he thinks proper; and in the like 


ſummary way might determine the right of guardianſhip, 
eſpecially in ſo plain a caſe as the preſent was; indeed in 
coubttul caſes, it is probable the court would order the party 
claiming the guardianſhip to bring a bill; that the application 

| | now 


' Caſe 37 


Lord Chan- 
cellor KING. 


A rich uncle 
takes his niece 
into his houſe, 
maintains her 
there, and dics, 
having left her 
10.000 Il. The 
executor con- 
tin des to keep 
the niece in the 
houſe where he 
and the teſtator 
lived. The fa- 
ther of the 
child petitions, 
that ſhe may be 
delivered tohim. 
The child (of 
the age of 13) 
appears in 
coutt, and be. 
ing examined 
denies ſhe is 
under any force, 
The court is 

ot opinion, that 
the guardian - 
ſhip of the child 
docs by the law 
of nature belang 


tothe father, but that the right thereto is not to be determined without a bill ; that the father may 


take his child but not by force, nor in her going to, or e rom, court; and that the father 
may at all reaſonable times have acceſs to his child. 


441821 
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Ex parte now made was the more reaſonable, as an affidavit would be 

„ produced, proving that Mr. Hophins, againſt whom this pe. 
tition was exhibited, had been often ſeen to kiſs the faid teſta. 
tator's eldeſt niece, and to go into her chamber; and that 
there was reaſon to ſuſpect him of ſome jntentions to inveigk 
her affections in order to a marriage. 


On the other ſide Mr. Hopiins, againſt whom this com- 
pizint was rade, owned he had frequently faluted the teſtator'y 
eldeſt niece, as being his relation, and whom he apprehended 
to have been in ſome meaſure under his care, being in the ſame 
houſe, and placed there by the teſtator: but that, whenever 
he ſaluted the eldeſt, he alſo ſaluted the two youngeſt, wha 
being of ſuch tender years, it could not be ſuſpeCted he had 
any ill intentions: that the will of the teſtator had ſufficiently 
guarded the young ladies againſt any improvident matches, 
by having deviſed over their portions, in caſe eny of Sen 
ould marry under twenty-one, without the conſent of the 
executors. He moreover ſwore, that he had no. undue defign 
in ſaluting the ſaid teſtator's nieces, or any of them. Alfo Sir 
Richard Hepkins and Mr. Rudge, two of the executors, being 
then in court, declared, they had often heard the teſtator ſay, 
he never intended his nieces ſhould be educated by their 

[ 154] father and mother, ſince they would, as his expreſhon was, 
learn nething there but low li ife. 


Lord Chancellor: The father is intitled to the cuſtody of ki 
own children during their infancy, not only as guardian by 
nurture, but by nature, and it cannot be conceived that, be- 
cauſe another thinks fit to give a legacy, though never ſo 
great, to my daughters, therefore | am by that means to de 
deprived of a right which naturally belongs to me, that 0f 
being their guardian, But notwithſtanding this declaration, 
yet | am of opinion, and do not ſee any precedent (a) to the 
contrary, that I cannot in ſo ſummary a way as on a petition, 
and without a bill, deliver over the bodies of theſe infants to 

their father, any more than I could, on a bere petition, order 
a truſtee to deliver over poſieſſion of the truſt-eſtate to the 
ceſtui que truſt, who muſt in that caſe OY his bill, and ſo mult 
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(a) See nevertheleſs the cate of Mr. juſtice Eyre and the 88 of Shaftefpw9, 
and the Precedents there cited, vol. 2. 118. 5 
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the petitioner do bete. There are legal remedies for the re- Ex parte 
covery of a ward, (viz,) a writ of [A] raviſhment of ward, Horkiss. 
he mine replegiando and habeas corpus. 


JT 
. UP — N e 


£ N x pl vc N 5 : 
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7 e . 
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In the mean time the father having thus an undoubted 
right to the guardianſhip of his own children, if he can any [55 } 
way gain them, he is at liberty ſo to do, provided no breach of 
che peace be made in ſuch an attempt: but the children muſt 
not be taken away by him in returning from, any more than 


tor“ 
ended coming to, this court; and it will be a contempt in any perſon 
ſame offering ſo to do. | 


And his Lordſhip aſked the eldeſt daughter then in court, 
| whether ſhe was under any force, and where ſhe would rathet 


> had be! who replied, ſhe was not under any force; and that, 
rently - though ſhe had all imaginable duty for her father and mother; 


tches, 
Wem 
of the 
deficn 
ſo Sit 
being 
or ſay, 
theit 
was, 


yet her uncle the teſtator having been ſo kind to her by his 
will, he thought herſelf under an obligation to continue where 
he intended ſhe ſhould, and that ſhe thought it to be his in- 
tention ſhe ſhould continue in the houſe where he himſelf had 
placed her, Whereupon the Lord Chancellor diſmiſt the pe- 
tion; but directed Mr. Hopkins, who had the young ladies in 
his cuſtody, to permit their father and mother, at all ſeaſon- 
able times, to have acceſs to and ſee their children. 


__—_ — IF FY 8 n 
* „— ed * weld — gt —— — 


2 


[A] Sed guære, Whether this writ will lie, unleſs the defendant in the action 
takes away the ward? and as to a homine replegiando and habeas corpus, (which laſt 
eipectally ſeems calculated only for the liberty of the ſubject;) if the parties 
brought up thereon will ae quaint the court, that they are under no force, the 
court will let them go back to the places from whence they came; or, if they ap- 
pear to be under reſtraint, will ſet them at liberty, but not deliver them into the 
cuſtody of another, nor in a proceeding of that nature, determine private rights, 
25 the right of guardianſhip evidently is; for then the parties would be concluded 
trom any appeal or writ of error thereon. Poſlibly, in an action de ejectione cuſto- 
g, the very right of guardianſhip might properly come in queſtion ; and thus, to 
c beit of the editor's remembrance, it was determined in the caſe of The King 
erſus Swith, in Z. R. Trin. 7 & $ Geo. 2. 6 | 
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Caſe 38. 


Lord Chan- 
cellor KING. 
2 Eq. Ca. Ab. 
229. pl. 14. 

A ſingle copy- 
holder is not 


Cowper verſus Clerk. 


HE bill was to be relieved againſt an exceſſive fine 
impoſed by the defendant Sir Thomas Clerk, knt. upon 
Mr. Spenſer Couper, (late Mr. Juſtice Cowper,) for a water. 
| , mill, and ſome land, held of Sir Thomas Clerk's manor ct 
+ gag Brickendon, in Hertfordſhire, by copy of court- roll. 
„ eee 3 at law. But, to acct multiplicity of ſuits, ſeveral copyholders may join 
to be relieved againſt a general fine that is exceſſive. 
The caſe was thus: A miller was ſeiſed in fee of a mill and 
a ſmall parcel of land within the manor of Brickendon, held by 
copy of court-roll of the ſaid manor, the ſtream of which 
mill run by ſome of the lands belonging to the late Mrs, 
wllen's ſeat and eſtate at Herting ford- Bury, in Hertfordſhire; 
and banks were erected by the ſaid miller in the lands of the 
laid Mrs. Cullen, (then an infant) by the conſent of her guar- 
"=gian, Mrs. Cullen coming of age, fold her ſeat and eſtate at 
Herting ford-Bury to Spenſer Cowper, eſq; who threatning to 
pul} down theſe banks which were in his land, and which 
would in a great meaſure deſtroy the mill; the miller and Mr, 
Tuſtice Cowper came to an agreement, that the miller ſhould 
convey the mill, and a ſmall parcel of land thereunto adjoining, 
unto Mr. Juſtice Cowper in fee, who was to procure a licence 
trom the lord of the manor to Jeaſe the copyhold mill and 
premiſſes, that before were let at a leſs rent, to the miller for 
ninety-nine years, at 20/4, fer annum. Accordingly the 
miller ſurrendered the copyhold mill and premiſſes to the uſe 
of Mr. Juftice Cætoper and his heirs, who being thereunto ad- 
- mitted, did, by virtue of a licence from the defendant Sir 
Thamas Clerk, demiſe the copyhold premiſſes to the miller for 
ninety-nine years, at 204, per annum rent. But at preſent 
the improv'd value of the ſaid mill, land, houſe, and barn built 
thereon, was about 60 J. per annum. 
The fines to be paid on deſcent and alienation of theſe copy- 
holds were uncertain, and the defendant Sir Thomas Clerk, ſet 
a kne on Mr. Juſtice Cwper's admittance to the copyhold 
in queſtion, of 12014. which he refuſed to pay, inſiſt- 
ing that it was unreaſonable, and that it ought to be 
according to the value of 20/7. fer annum, it having 
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proved) when he gave a licence to let it for ninety- nine 
years ; that indeed after the ninety-nine years ſhould be ex- 
pired, the improved value might then be the meaſure, of the 
fine. It was further urged, that the value of the mill was in- 
creaſed by the banks ſet up on Mr. Juſtice Cowper's land, 
which he might pull down at pleaſure, and therefore the bene- 
fit ariſing to the mill, in conſequence of ſo precarious an ad- 


antage, ought not to enhance the fine. 


On the other ſide it was ſaid, that the banks having been 
erected on Mr. Juſtice Cowper's land, by the conſent of the 
infant's guardian ; and, in conſideration of the quiet enjoy- 
ment of theſe banks, great ſums of money having been ex- 
pended thereon, and the eſtate, with theſe banks then erected, 
having been purchaſed by Mr. Juſtice Cowper, it was not in 
his power to pull them down: that the matter complained 


E: | of, (viz.) the unreaſonableneſs of the fine, was properly de- 
- | terminable at law, 
5 equitable circumſtances of the bill, in reſpect of the fine ſet 
on Mr. Juſtice Cwper in his life-time, and likewiſe with re- 


not in this court. Moreover, all the 


gard to that demanded of the heir ſince his death, ſeemed fully 
anſwered by the proofs. | 


The Lord Chancellor was of opinion, that a bill could not 


. be brought by a ſingle copyholder to be relieved againſt an ex- 


ceſſive fine; in regard the fine inſiſted to be exceſſive, ought 


. to be tried by a jury, before whom all the depoſitions in the 


preſent caſe, touching the unreaſonableneſs thereof, would 


g | be proper evidence; though his Lordſhip admitted that a bill 


might lie in order to ſettle a general fine to be paid by all the 
copyhold tenants of a manor, to prevent a multiplicity (1) of 
ſuits; and that with this diverſity were the caſes cited for the 
plaintiff, from the firſt Chancery Reports, 8vo. (a) to be un- 
derſtood. Whereupon the plaintiffs bill was diſmiſſed with 
colts (2). | 


been ſo let with Sir Thomas Clerk's privity (as was ſaid, but not Cowyer vv. 


CLERK. 


1 


(a) See 1 Cha. 
Rep. 33. Mid- 
dleton v. Jack- 
ſon, and 96. 
Popham v. Lan- 
caſter. 


(1) Vide Diſey v. Rebertſen, Bunb. Rep. 200. 
41. Bader v. Rogers, Sel. Ca. in Cha. 
74+ Bur erie v. Prentice, 1 Bro. Cha. 
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(2) Reg. Lib. A. 1732. fol. 117. 
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; an 
158] Lake verſus Craddock & al', 8 
Caſe 39. | 


Lord Chan- 
cellor KINS G. 


Vive perſons 
purchaſed Weſt 
Thorock level 
from the com- 
miſſioners of 
wers, and the 
yvrchaſe was to 
them as join- 
tenants in tees 
Kut they con- 
tributed rate- 


On an Appeal from a Decree at the Rolls, 


HE caſe was thus: Great part of the lands in Wi) 

Thorack, in Eſſex, having been overflowed by the rivg 
Thames, near Dagenham, and the land owners not thinking 
it worth their while to pay the aſſeſſments made on them hy 
the commiſhoners of ſewers ; the commiſſioners decreed th 
lands to be forfeited, and conveyed them to three truſtees in 
truſt to ſell, and raiſe money for the draining of theſe over. 


3 flowed lands. The defendant Craddeck's father, the plaintiff : 
| IR ar 790 Lole, and bhree others, (five in all) having entered into an under- 5 
FP E ck taking to drain the level, or overflowed lands of 1/:2ft Thordk, 1 
Ged; they were the truſtees for the ſale, by the conſent and direction of the A 
5 3 commiſſioners of Scwers, did, by deed indented and inrolled, a 
;3 ax hg dated the Eh of February, 1695, in conſideration of 51451, 8 
155 theſe five under- Paid to the commiſſioners by the five purchaſers, convey thiy TE 
th : 5 3 level to the defendant Craddocts father, the plaintiff Laty FT 
1 2 x wy the three others and their heirs : upon which ſeyeral ſums of J 
* in af.erwards, money were expenced in carrying on the undertaking; and in ? 
44488 E an 3699, the defendant Craddect's father paid his laft contribu, | 
hats” k tion, which, with what he had advanced before, came in all ( 
Ia to 10254. Afterwards, it ſeeming to be an enterprize which 
4 | would prove very expenſive, and there being ſome uncertainty 
3 as to the ſucceſs of it, the defendant Craddoct's father whol; 
F * ; deſerted it, and never more concerned himſelf therewith, | 
1 The four other undertakers were adviſed, that ſome neigb. 
Dat. bouring lands would be of ſervice to their deſign : upon | 
= ? 289 ] which, in April, 1903, they purchaſed the manor of Pare 


halls in Wejt Thorack, of the lady Smith, for 25501. and in 
February following, purchaſed the moiety of the rectory and 
tythes of 7/7 Thorack, for 1400 J. of Sir Charles Tyrrt, 
which two purchaſes were thought uſeful in the undertaking, 
and were made in the names of the four undertakers, omitting 
Craddecꝶ; nor did it appear, that he was ever conſulted there- 
in, or deſired to contribute to the purchaſe. Craddeck tit 
father died, leaving the defendant Craddect, the ſon, his heit 
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and executor. The plaintiff, Sir Bilye Late, one of the 
original partners, brought this bill againſt the reſt of the part- 
ners, or their repreſentatives, for an account and diviſion of 
the partnerſhip eſtate. And on the firſt coming on of the 


= cc at the Rolls, his Honor referred it to the Maſter to ſtate 


a caſe between the parties, for the judgment of the court. 
And the Maſter having made his report, the cauſe was thete- 


7 upon heard, when the principal (or rather the only) queſtion 


was, whether theſe five purchaſers, having made this purchaſe 
tvintly, ſo as to become in law jointenants, the ſame ſhould 
ſurvive in equity? ? | 


The Mafler of the Rolls, on debate, (a) decreed, that the 


; | {arvivorſhip ſhould not take place; for that the payment (1) 


of money created a truſt for the parties advancing the ſame z 
and an undertaking upon the hazard of profit or loſs was in 
the nature of merchandiſing, when the Jus accreſcendi {b) is 


never allowed; that, ſuppoſing one of the partners had laid out 


the whole money, and had happened to die firſt, according to 
the contrary conſtruction, he muſt have lot all, which would 


. | kave been moſt unjuſt, Wherefore it was decreed, that theſe 


Eve purchaſers were tenants in common, not only as to the 
tevel lands, which were firſt purchaſed, but alſo with reſpect 
to the lands bought afterwards by the four undertakers, of the 
lady Smith, and Sir Charles Tyrell; but that the defendant 
Craddoct ought not to have the benefit of this tenancy in com- 
mon, unleſs he would pay ſo much money as would make up 
what had been already advanced by his father, equal to what 
had been contributed by each of the other partners, together 
with intereſt for the ſame, from the reſpective times that Crad- 
deck the father ought to have made thoſe payments; and on 


? the defendant Craddoct's paying the fame, then all the faid lands 


to be divided into five parts, the defendant Craddock to have 
one fifth; but on default of payment, the defendant Craddock 
to be excluded, and the lands to be divided and diſtributed into 
four parts among the four other partners. 

From this decree the defendant Craddock appealed to the 
Lord Chancellor, inſiſting, that he ought either to receive 


LAS v. 
Caappock 


(a) Tren. 2729. 


(3) 1 Inft, 182. 
1 Vern. 279. 
2 Lev. 288. 


223, 


1159 J 


(1) Vide Rigden v. Vallier, 3 Atk. 
731, and 2 Vez. 258. S. C. Partridge 
2 


v. Parwlet, 1 Atk. 467. and 2 Atk. 55. 
S. C. daily. Dig, 4 Bro. P. C. 224. 


dack 
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Lax g back the 1025 f. which it was admitted his father expended in 
Cp42D0Ck. this undertaking, or to be allowed to come in for a ſhare d 
the level only, and not be bound to contribute towards the 
two purchaſes made by the four other undertakers, of the lady 
Smith, and Sir Charles Tyrell; that the four other undertaken, 
had choſen to make theſe two purchaſes in their own name 
only, by which they ſeemed to have excluded Craddock from il 
concern therein, and of which, had it proved never ſo bene. 
flcial he would have had no means of forcing them to admit 
him to a ſhare ; and therefore, now it had turned out a loſing 
bargain, there could be no reaſon to compel him to bear x 
proportion of the loſs. Beſides, there was nothing in the at. 
ticles empowering the partners, or the major part of them, to 
buy lands; and by the ſame reaſon that .they would oblige 
Craddock to pay his ſhare towards theſe purchaſes, they might, 
[ 161 ] jf they had fancied buying half the country, have compelled 
him to contribute to that alſo; that it was difficult to con- 

ceive how the uplands thus purchaſed, much leſs the tithes, 
could be of any uſe in the undertaking ; though as to the 
charge of draining the level, excluſive of the two purchaſes, 
the defendant Craddock was willing to advance his proportion, 
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It was moreover pretended, that the decree was unreaſon- 
able on account of its having directed, that the defendant 
Craddeck, in order to be admitted to one fifth, ſhould pay not 
only his proportion of theſe two purchaſes, but alſo of the 
intereſt of the purchaſe money, from the time that his father 
ought to have made theſe payments; whereas the direction 
.ought to have been, that an account ſhould be taken of the 
profits of theſe two purchaſes, which profits might have 
amounted to as much as the intereſt, or if not to quite ſo much, 
yet that the defendant Craddeck ought to pay no more towards 
ſuch intereſt, than the deficiency of the unten of the profits 
would come to. 


To which it was anſwered by Mr. Solicitor Talbot; that 
as the defendant Craddact's father and himſelf had for ſo long 
a time (near thirty years) relinquiſhed and abandoned the 
partnerſhip; and in regard the defendant Craddock had no 
manner of right thereto, but through the indulgence of a court 
of equity, (it being by Jaw a jointenancy, and as ſuch belong- 
ing to the ſurvivors ;) it was a fayourable decree to let him in 

3 0 upon 
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upon any terms, and ſurely the terms now offered him muſt Tarr v. 
appear reaſonable, (viz.) that he ſhould, upon his con- CRADDOCK, 
tributing to all the expences that had been contracted and 

incurred by reaſon of any purchaſes, or otherwiſe, in the 

WE proſecution of the undertaking, be admitted to one fifth 

4 of the partnerſhip; that had the defendant Craddock brought [ 162 J 
his bill for the benefit of ſuch undertaking, he could not have 

W hoped to ſucceed on any other conditions; that it was ſtill 

ſtronger againſt him, in that he now ſeemed to decline med- 

ding with the undertaking; ſo that here was rather great 

W favour ſhewn him, than any hardſhip impoſed ; that he was 

. not abſolutely, and at all events, bound by this decree to pay 

his proportion towards the new purchaſes, but had it in his 

W cction, whether he would do it or no; that as to the intereſt 

which was required of him, previous to his being admitted 

into the partnerſhip, it was reaſonable he ſhould pay it for his 

default in not having contributed his ſhare of the principal 

- before, which, if he had done, he would not have been charged 

| with the intereſt; and this was ſome diſadvantage to the 

other four partners, who had been deprived of their arrear of 


tion. intereſt for near thirty-five years; that in truth the deſign of 
-eaſon. che defendant Craddock appeared to be to delay matters, and to 
cendain deter the bringing in of his money and intereſt, till ſuch time as 


W this long account of the profits ſhould be taken, which would 
require many years; and that, if the defendant's ſhare of the 
profits of theſe two purchaſes ſhould exceed his proportion of 
intereſt, the ſurplus, on the making up of the accounts, mult 
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of the be paid bim. For which reaſons the decree of the Maſter of 
it have the Rolls was [B] affirmed. 
much, Toe ten — _ 


towards 


[B] New. 24, 1733, under the name of Lake verſus Gibfon & al, and the 107. 
profits 


| Cepolited with the Regiſter, ordered to be divided between the plaintiff and the 
other defendants, who were four of the proprietors of the maril lands in the 


| pleadings mentioned, 
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2 Eq. Ca. Ab. 
469. pls 18, 
775. pl. 22, 23. 
Tenant in tail 
male remainder 
to himſelt in fee, 
deviſes his lands 
to J. S. and then 
ſuffers a recove- 
ry to the uſe of 
himſelt in fee, 
and dies with 
out iſſue male; 
this is a revoca- 
tion of the will, 


D E 
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Sir Samuel Marwood, Baronet, verſus Cholmley 
Turner, roms mY phe, . 


Ger 2558 9 N in tail male, with re- 


mainder to himſelf in fee, of a conſiderable real eſtate 
8 Yirkjhire, and alſo ſeiſed of an eſtate for three lives of the 
manor of Stanton, in Yorkjhire, held of the archbiſhop of York, 
and granted by the archbiſhop to Sir Henry and his heirs, for 
three lives; made his will dated the 7th of June, 1711, 
whereby taking notice, that his nephew the plaintiff (now vir 
Samuel Marwod) would be intitled to the baronetſhip, in caſe 
he ſurvived his father, and the teſtator his uncle; the teſta- 
tor did by his ſaid will deviſe a conſiderable part of his free- 
hold eſtate to his nephew, the plaintiff, for his life, remainder 
to truſtees to ſupport contingent remainders, with remainder to 
the firſt, &c, ſon of the plaintiff in tail male ſucceſſively, re- 
mainder over: and deviſed his ſaid leaſehold eſtate to two 
truſtees, and their heirs, during the three lives; expreſſing an 
ardent deſire, that the truſtees would take care, from time to 
time, to renew the leaſe, and uſe their utmoſt endeayours to 
preſerve the eſtate to the heirs male of the family, as long as 
the honour of baronetſhip ſhould continue therein, and made 
the defendant, Cholmley Turner, executor. Sir Henry had no 
iſſue male, but the plaintiff was his nephew, (v/z.) his next 
brother's eldeſt fon ; and the heir at law of Sir Henry was his 
grand-daughter Jane, being the daughter of his only deceaſed 
ſon, and married to the defendant, Chalmiry Turner, 


After the making of the will, Sir Henry Marioood did by 
leaſe aud relcaſe convey the eitate of which he was ſeiſed in 
tail male, Cc. to the truſtees and their heirs, to the uſe of 
them and their heirs, in order to make them tenants to the 
* for ſuffering a. common recovery; which common 


3- recover) 
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recovery is, in the beginning of the deed, ſaid to be for the 
docking and barring of all eſtates tail and remainders, and for 
veſting che fee- ſimple of the premiſſes in Sir Henry and his 
heirs. And the recovery is by this deed declared to be, to 
the uſe of him and his heirs, after which a recovery was ac- 
cordingly ſuffered, in Which Sir Heury was vouched. The 
teſtator alſo, after the making of the will, ſurrendered his 
Jeaſe for lives, and took a new leaſe of the archbiſhop of York, 
to him and his heirs for three lives, and put 1a his grandſon, 
Chaumley Turner, as one of the lives; the deeds and recovery 
were executed and ſuffered in 1718; Sir Henry Marwoed died 


De Term. S. Hill. 


the 28th of Odlober, 1725. 


Upon the back of the will theſe words were written (and as 
ſuppoſed) by the teſtator's own hand; hrs is my will; after- 
wards theſe words were written; ; bub not now ſo intended 
10 be, 


In the ſpiritual court, by reaſon of theſe words, but not now 
fo intended to be, the will was ſet alide, and adminiſtration 
granted generally to Henry Peirce, a daughter's ſon of Sir 
Henry Marwoed z though this (it was ſaid) was done without 
much oppoſition from the defendant Chalmley Turner, the exe- 
cutor thereof; but whoſe intereſt it was to conteſt the will, 
as to the real eſtate, 


With reſpect to the freehold eſtate; the common recovery, 
and the deed by which the premiſſes were conveyed to truſtees 
and their heirs, declaring the uſe of the recovery to dir Henry 
Marwood, and his heirs; theſe being all ſubſequent to the will, 
and inconſiſtent therewith, as declaring the premiſſes ſhould 
go to his heir at law, and not to his deviſee; it ſeemed to be 
not much oppoſed, but that the ſame were a revocation, 
Beſides a common recovery, as it is a ſolemn conveyance up- 
on record, and ſtronger than a feoffment, muſt needs be ra 


revocation ; the recovery being ſuffered by the tenant in tail, Hu. 


[ 165 J 


plainly gains an abſolute fee derived out of that eſtate-tail, 7 IR 1 


and which fee was never deviſed; conſequently it muſt be of 


even ſtronger than the caſe, where a man having lands, de- gr 


viſes them, and afterwards makes a feoffment of them, though 


| to the uſe of himſelf and his heirs, and though this uſe be the 


old uſe, and the old eſtate, yet, according to the ſeveral caſes 
K 2 in 


5 
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in x Roll's Abr. 614, tice Devijes revoked, this is a revocation; 
and the caſe in 3 Lein 108, Difter verſus Diſter, was ein 
as in the very point ; of which opinion was alſo the Lord Chan- 
ii.. 


Wich regard to the other point; it being written on the 
back of the will, th:s 7s my will, but not now ſo intended to be; 
and the ſpiritual court having conſtrued this to be a revoca- 
tion of the will, and thereupon granted adminiſtration, as if 
Sir Fleary Maratod nad died inteſtate: the Lord Chancellor, 


frimg facic, inclined to think that this eſtate pur autre vie was, 


ſince the ſtatute of frauds, to be taken as perſonal eſtate; 
from whence it would follow, that the will being ſet aſide in 
Dedlors Commons, the whole diſpoſition of the perſonal eftate 
thereby was void, and conſequently that the will, as to this 


leaſehold eftate, fell to the ground, eſpecially as a leaſe pur 


autre vie is now made liable to pay debts, 


affect the deviſe of ſuch rea! eſtate. 


One feiſ-4 of 2 
teaſe for lives, 
gevides it, and 
afterwards e- 
news; tete 
news! is a re- 


To which it was anſwered (and the court at length allowed 
of the anſwer) that the leaſe being granted to Sir Henry and 
his deits for three lives, this was a freehold deſcendible, and 
a real eſtate; and though by the Ratute of frauds it is made 
fable to debts, yet it is only to debts by ſpecialty wherein the 


heir is bound, and conſequently ts ſuch debts only as a fee- 


fimple cftate is made liable to (2). Then this being a real 
eſtate, what would be a revocation of a will as to a perfonal 
citate, is no revocation thereof in regard to this; and ſuch an 
indorſement only, eſpecially ſince it did not appear whoſe 
hand writing theſe latter words were, [but not now lol in- 
tended to be] could be no revocation. 


The only remaining queſtion of Cifficulty r was, whether Sir 
Henry Aarwoed's ſurrendering the old leaſe, and taking a new 
one to him and his heirs for three lives, ſubſequent to the will, 
was a revocation of the will ? 


vo ation of the will. 


> — 


| (1) Parjens v. Freeman, 3 Atk. 741. 
and 1 Wilf 308. S. C. 
Dartey, 3 Will. 6. 


OS A - 


Griff, th, 4 Burr. 195 1 Ar nald V. 
3 1 555. Cha. Rep. 401. 
(2) Vide Duke of Dewan v . Athinig 


Das v. 
Et vide Martin v. 


Strachan, 1 Will. 2. 66. 2 Stra. 1179. ante, 2 vol. 281. 
and 4 Bro. P. C. 486. S. C. Reeve ; 
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* And it was inſiſted for the plaintiff, that this was no revo- 
cation : for that it would weigh with the court, what ardent 
defires the teſtator had expreſſed in his will, that his truſtees, 
to whom this leaſe was deviſed, ſhould uſe their utmoſt en- 
deavours to continue the jeaſe in the male line, as long as 
there were any to inherit the honour ; that as to the ſurrender 

of the eld leaſe, this being only to take a better and more be- 
had eſtate, was all intended for the advantage of the de- 
viſec, to give him a larger, a more extenſive intereſt than he 
had before, and to increaſe the bounty that was before deſigned 
him; now to make ſuch an intended act of kindneſs, a de- 
fruction of the will, would be to invert, in the higheſt de- 
eree, the meaning of the teſtator; that the renewal of a leaſe 

vas only a grafting upon the old ſtock, which muſt be of 
the ſame nature wita that ſtock, a continuation of the ſame 
ellate, with ſome little addition to it; that this was demon- 
ſtrated by the common caſe, where a truſtee of a leaſe for lives, 
when all the lives but one are expired, renews for the old lite 
and twonew ones, and the old life dies; here, though the 
trultee renews the leafe out of his own pocket, and though 
the leaſe. had been quite at an end, if he had not renewed; yet 
this renewed leaſe ſhall be taken to be ſubject to the ſame 
truſts as the old leaſe was, and a continuation of the ſame 
eſtate; that a conſiderable part of the revenues of the king- 
dom conſiſts of leaſes either from the church, or colleges, or 
lords of manors, eſpecially in the weſt; and that it is very 
uſual to make proviſions for younger children out of theſe 
leaſes, which commonly require a renewal every ſeven years, 
or upon the dropping of a life; and if one ſo ſeiſed or poſſeſſed, 

having made his will, and thereby provided for a younger child 
or chiles ſhould ſoon afterwards renew the leaſe, but for- 
get to republiſh his will (which might often happen) if the 
child ſhould be thereby left unprovided for, ſuch a conſtruc- 


tion might create the greateſt inconveniences; that no judg- 


ment at law, nor one decree in equity, had been cited, where- 
by it had been determined, that the bare renewal of a leaſe 
was a revocation of a will, 


In 2 Vern. 209. Afford verſus Alferd, Hil. 1690. one de- 
viſzd a leaſe to his daughter, and afterwards renewed the leaſe 
by changing the life, ſubſequent to which he annexed a 

K 3 | codicil 
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Maxwoop Codicil to his will, though without taking notice of the leaſe 


N. in ſuch codicil. In this caſe, according to the book, it was but t 
TURNER, left a quellion, whether the renewal of the leaſe was a revoca. the © 
tion, or not, of the will, and the point is not there deter. end, 
mined ; but upon looking further into the caſe, and ſearching ple: 
the repiſter's book, it appears to have been ruled by the court, Om 
that the codicil being annexed to the will, was a republication Zn 
of the will, if the renewal of the leaſe had been a revocation, = 
Secus (as It Alſo in the caſe of Adean verſus Templar, heard at the Rolls, 8 
09 ip; 1 555 the 15th of June, 1722. A man had five ſons, and by bis . 
for years. will gave a college leaſe to his ſecond ſon, and having made a : . 
ſuitable proviſion by his will for all his other ſons, bequeathed £ 1 
the ſurplus of his eſtate among all his five children, after which + 15 
the teſtator renewed the college leaſe, and the eldeſt ſon 5 
brought his bill, as one of the refiduary legatees, for his ſhare 8 
of this college leaſe, ſuppoſing the deviſe of it to the ſecond 1 
ſon to be revoked by the ſubſequent renewing thereof; and ſo ; 
this being at that time ſolemnly debated, the Maſter of the Fo 
Rolls held it a caſe of very great conſequence, and that it T 
might prove very inconvenient and an hardſhip, to conftrue 5 ; 
[ 169 ] that to be a revocation of the bequeſt, which in al! probability 8 
was intended for the benefit of the legatee ; his Honor there- 15 
fore ordered the Maſter to ſtate the matter ſpecially, and re- ls 
ſerved coſts ; whereupon the eldeſt ſon was well adviſed, and Cret 
proceeded no further in this cauſe, but permitted the ſecond 3 
ſon ¶ A] to enjoy the leaſe deviſed to him, notwithſtanding the 1 
pretended revocation by the renewal; ſo that the authorities _ 
were rather for the plaintiff than againſt him, dec 
But it was further urged, that if this renewal of the leaſe Be 
was a revocation in law, yet it would not be ſo in equity, but _ 
the renewed leaſe would be ſubject to a truſt for the deviſee; * 
that accordingly, if a man deviſes lands in fee to A. and after- 60 
wards makes a mortgage thereof in fee; this mortgage in fee, 85 
though a revocation of the will in law, yet is none in equity, « þ 
h Ps — orde 
A] This appears to have been the caſe of a leaſe for years, which, notwith- Kia 
flanding the doubt the court of B. R. ſeems to have been in, in the caſe of Bunter and 
verſus Ceek, Salt. 237. Whether it would pals by a will, made before the purchating the 
thereof, has been ſince clearly held to paſo by ſuch will. See the opinion of the WH 
Lord Macclesfield, in the caie of Wind verſus Jehyil & Albone, vol. 1. 575. where Toe 
his lordihip allo held, that no freehold eſtate can paſs by ſuch will, and why. = _ 
| u 
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but the rioht of redemption ſhall fill paſs by the will: for that MaRWOO 

the conveyance by way of mortgage was only for a particular TV. 

end, (viz) to borrow money upon the eſtate, and to make a 

pledge for that purpoſe, So in the preſent caſe, the ſurrender 

„ old leaſe is in order only to procure a new one, though 

{,-1 new leaſe B] is taken to the leſſee and his heirs for the 

re es. So if one that has articled * to buy lands (4) 3 

„ vil afterwards deviſe theſe lands, and then the perſon that Greenhill. 
cracted to fell the lands to him, ſhould convey the ſame [ *170 ] 

ant co the ar-icles; this is no revocation in equity, but 

2 equitable right, which the teſtator has to the land articled 

co by purchaſed, ſhall paſs by the will, and the teſtator's heir 


ae be a truſtee for the deviſee. 


7 0 


Uy ail which cafes it was ſaid ſufficiently to appear, that a 
wi! may be revoked at law, and yet be ſubſiſting in equity; 
ſo gt taking it in the preſent caſe, that the renewal of the 
leafe was A revocation at law, the ſame would not however 
operate as ſuch in equity; and that this was ſtill the ſtronger 
in tha che teſtator by his will had directed, that the truſtees. 
renewal of the leaſe ſhould be a means made ule of to con- 
tinue and preſerve the eſtate in the family. 


But it was inſiſted on the other ſide, and fo held and de- 
creed by the Lord Chancellor, that this renewal of the leaſe 


_—_—— 


——— 


3) A. and B. tenants in common of lands in fee. A. by will dated 25 Fanu- . 48 Þ 
ary, i719, Geviled his moiety in fee; afterwards A. and B. made partition by fee (Awe 3 
deed, dated 16 May, 1722, and fine, declaring the uſe, as to one moiety in ſever ö b 


* 


alry, to 4. in fee; and as to the other moiety in ſeyeralty to B in fee; on its being tr, 3 . 
ſent by the Lord Chancellor King to the Judges of the King's Bench to give their 42g 1 
opmion, whether this was a revocation of the will? it appears by the Regiſter's 15 
book, that the court, (wiz.) Lord Raymend, Chief Jultice, Page, Probyn and | 
Lee, Juttices, certified, | 


„That they were all of opinion, that the will of the ſaid A. was not revoked / 


FRE! 
1 
1 


1 
— 14 
14 
— 4 
14 
11 
1 


FS. 
Kidby, April g, 1730. But if A. deviſes land and levies a fine, and the caption Ls 


* 
and deed of uſes are before the will, but the writ ef covenant is returnable after 14. 40h, 
the will, this ſeems a revocation ; becauſe a fine operates as ſuch from the return KE. 
of the writ of covenant, and not from the caption. See Salk. 341. Lloyd verſus 
The Lord Say and Seal. And yet this is a hard caſe, fince by the caption the 
party conuſor does all his part, and the reſt is only*the act of the clerk or his at- 
torney, without any particular EE trom the party, 

4 


for 
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Maxwoop for three lives, was a revocation of the“ will as to this parti- 
. cular; for by the ſurrender of the old leaſe, the teſtator had 
1 put all out of him, had deveſted himſelf of che whole intereſt; 
1771p ſo that, there being nothing left for the deviſe to work upon, 
the will muſt fall, and the new purchaſe being of a freehold 
deſcendible, could not paſs by a will made before ſuch pur- 
chaſe. But his Lordſhip wondered, that this caſe, which muſt 

have often happened, had not been before determined (1). 


A. covenants There was left one other point in the caſe, which was this: 
un 03 min Sir Henry Marwaod in 1663, upon his marriage with Dorothythe 


to lay out zool. 2 
in the purchaſe. daughter of Allan Bellingham, was to have 30007. portion with 
of land and to 32> 162 TY : 

ſettleit on A. his wife, and to lay out that ſum in the purchaſe of land, to be 


. ſettd on Sir Henry and his wife, and the heirs male of his 


purchaſes the bqfly by her, remainder in tail male to the plaintiff's father, 


' 1 t Dy * . k ' . 
. 3000. I appearcd, that Sir Henry did lay out the 3000 J. in the pur- 
oY . chaſe of an eſtate called Aſcomb, in 77ri/hire, and afterwards 
28 5 - : - 


fers a recovery ſuffered a common recovery thereof, having never made a 
thereof; as the T 


covenant wasa fettlement of it on the plaintiff's father in tail male, expectant 


lien ontle on his own death without iſſue male by Dorothy. 
land; fo the 


recovery ſuffered : . | 
of it, diſcharges the lien, and bars B, of the benefit of the covenant, and of the remainder, 


And the court held without difficulty, that when the 4{comb 
eſtate was purchaſed, and declared to be the land, which was 
to be appropriated and ſettled for the 30007. portion; 


then, and from that time, there was a lien upon the land, | and 
and the plaintiff's father became intitled in equity to 2 eigh 
remainder in tail male therein, expectant on the death of exec 
Sir Henry witbout iſſue male by his lady; and that, when Sir 1000 
Henry afterwards ſuffered a recovery of the premiſſes, ſuch defic 
recovery barred the truſts; and that it had lately been ſolemn- year 

[ 172 ] ly determined by this court, that a recovery would bar a truſt, and 
Whereupon the plaintiff's bill was diſmiſſed in toto, but with- A 
out coits, the Lord Chancellor thinking it a very hard caſe, beer 
98 verſ| 
| land 

(1) Abney v. Miller, 2 Atk. 597. and ard, 3 Atk. 199. Rudſtone v. Anderſon, 4 
ſo in chattel leaſes if | -ecilicall be- 2 Vez. 418. Hene v. Medcraſt, 1 Bro. Eat 
queathed, Aorey v. Miller. ub. ſup. ers Cha. Rep. 261. adm 
v. Carte, 3 Atk. 174. Stirling v. Lyat- of ul 
upo: 
be b 


\ - Wilſon 
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Wilſon verſus Spencer. 


ON Spencer, by his will dated the 31ſt of March, 1729, 
7 deviſed, that all his juſt debts and pecuniary legacies 
ſhould be paid by his executor out of his perſonal eſtate, as 
far as the ſame would extend, and in default of that fund, by 
and out of his real eſtate z for which purpoſe he willed, that 
his executor, within twelve months after bis deceaſe, ſhould 
levy and raiſe out of the perſonal eſtate, not otherwiſe ſpeci- 
fcally deviſed, and in default of ſuch fund and in aid thereof, 
by and out of his real eſtate, or by mortgage or ſale of ſuch 
part thereof, as might be ſufficient, the full and juſt ſum of 
1c00l. which ſaid ſum of 1000/7. he did thereby give and 
bequeath to his younger ſon, Edward Spencer, to be paid him 
by his executor immediately after the ſame ſhould be raiſed as 
aforeſaid, And the teſtator did thereby charge all his real 
«ate with the ſaid ſum of 1000 J. for the purpoſe aforeſaid, 
and to anſwer the ſame in all events, .in caſe the ſaid teſtator's 
perſonal eſtate ſhould prove deficient, 


Caſe 41. 
Lord Chan- 


cellor Kix G. 


2 Eq. Ca. Ab, 
547. pl. 25 
One by his will 
deviſes, that all 
his debts and 
legacies {hail be 
paid by his exe- 
cutor out of his 
perſonal eſtate, 
if that ſhall be 
ſufficient; but 
if not, then that 
his executor, 
within twelve 
months after his 
death, ſhall ſell 
or mortgage ſo 
much of his 
real eſtate, as 
ſhall be ſuffici- 
ent for that pure 
poſe, and(int'al') 
gives a legacy 
of 1000 l. to 
J. S. who dies 
within a year, 


and the perſonal eſtate is not ſufficient ; ; this is a veſted legacy, and ſhall be paid to the executor of 
the legatee, though charged upon land; for the words, within twelve months, denote the ultimate 


time; but the executors may pay tae legacy ſooner, 


The perſonal eſtate was not ſufficient to raiſe this 1000 J. 
and Edward Spencer, the legatee, died within the year, (viz. ) 
eight months after the death of the teſtator. Whereupon the 
executor of Edward Spencer, the legatee, bringing a bill for the 
10001, the queſtion was, whether the perſonal eſtate being 
deficient, and Edward Spencer, the legatee, dying within the 
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year, this 1000/7. legacy ſhould not be deemed a lapſed legacy, 


and fink in the land, for the benefit of the heir at law ?. 


Againſt the payment of the legacy it was urged, to have 
been the conſtant rule of equity, ever fince the caſe of Paulet 
verſus Paulet (a), that if a legatee of a legacy charged upon 
land dies before the legacy becomes payable, the land or real 
eſtate ſhall not be loaded for the benefit of an executor or 
adminiſtrator, but the legacy ſhall ſink in the land in favour 
of the heir ; that in the principal caſe the legacy was no charge 
upon the land, until the end of twelve months; no bill could 
be brought for the raiſing of it before that time; and to call 

| it 


(a) Sce 1 Vern. 
204+ 321. 


Perso v. 
SPENCER, 


is} Vol. 2, 610. 
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it a veſted legacy would be begging the queſtion, fince 2 
legacy given out of a rei] ente 1s not veſted, until it becomes 
payable, and in-ca of the icgoatee's acath before that time, 
Mall never be paid, but fink in the land; and as to what 
might be objected, that this legacy was not made payable at 
a certain determinate future day, (vz.) at the end of twelye 
months, but only vihin twelve months; ſo that the executor 
was at liberty to pay it as ſoon as he pleaſed after the teſ- 
tator's death, but muft not defer payment longer than tha: 
time: to this it might be anſwered, that the law, in this 
caſe, had appointed a time for payment, (viz.) the end of the 


twelve months after the teſtator's death; and that the legacy 


could not be ſaid to be due, till the ultimate part of that 
time was come; like the caſe, where one ſeiſed in fee leaſes 
for ycars, rendering rent at Lady-day and Michaelmas; if the 
leflor dies on Michaueimas day, yet, the rent not being due 
until the end of that day, (viz.) not before [C] twelve 
o'clock at night, on the lefior's dying before that 


time, it {hall go to the heir, and not to the executor ; that 
the words within twelve months are the ſame as, at or before 


the end of twelve months, and turely the 1000 J. could not 
be ſaid to be due or payable, until the end of the twelve 


months; ſo that the legatee dying before, the land is dif 


charged. And jor this purpoſe were cited the caſes, in 2 
Vern. 416, of Yates verſus Feitiplace. 2 Fern. 617, Carter 
verſus Ble, Duke of Chandos verſus Talbot (a), and that of 
hidden (1) verſus Oxenham, jth of Jah, 1731, at the 
Rolls. | | | 


The Lord Chancellor admitted, that in all the former caſes, 
wherein a portion was ſecured out of land payable to a daugh- 
er at eighteen, or marriage, and the daughter died before 
that age, or marriage; it was highly reaſonable the land ſhould 


| *be eaſed of the charge, when the only motive and induce- 


ment for making the fame was at an end and determined, 
by the daughter's dying under eighteen or unmarried ; and 


———— 


[C] If the leſſor lives till Sun-ſet, it becomes due to him, according to the caſe 
of Scathern verſus Bellaſis, vol. 1. 178, 179. in the note. 


(1) 2 Eq. Ca. Ab. 546. pl. 24. 


conſequently 


conſeq1 
that ir 
firſt w 
his leg 


ſcnal e 


ſublequ 
month 
a cour! 
pluſage 
ſhip te 
that h 
Farrra 
to his 
twent) 
fits of 
execut 
thereo 
daugh! 
Wher 
becaul 
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fits, a 
ſhould 
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conſequently before ſhe had any occaſion for a portion: but 


that in the preſent caſe the legacies were all veſted by the 


arſt words of the will, whereby the teſtator deviſed, that all 
his legacies ſhould be paid by his executors out of the per- 
ſenal eſtate, if ſufficient, or elſe out of his land; and that the 
ſubſequent direction, that they ſhould be paid within twelve 
months after the teſtator's deceaſe, was faying no more than 
a court of equity would fay without theſe words, mere ſur- 
pluſage, and therefore could make no alteration. His Lord- 
{hip took notice of a caſe ſtonger to this purpoſe, than any 
that had been cited, which is in 2 Fern. 424, Fackſon verſus 
Farrrant, (a), where a man by his will deviſed 500 J. portion 
to his daughter, to be paid by his executor, at her age of 
twenty-one, out of his perſonal eſtate, and the rents and pro- 
fits of his land; and if not raiſed by that time, that his 
executor ſhould ſtand ſeiſed of the land, and take the rents 
thereof, until the 500 J. ſhould be raiſed and paid. The 
daughter married at eighteen, and died before twenty-one. 
Whereupon it was objected, that the portion ſhould fink, 
becauſe the daughter died before twenty-one. Or that, if it 
was to be raiſed, {till it ſhould be only by the rents and pro- 
fits, and not by a ſale. But it was decreed, that the portion 
ſhould be raiſed together with the intereſt and coſts, and by 
a ſale too, wherein the defendant, the heir, was forthwith to 
join; and this, although the incumbrances were ſo great, 
that the whole inheritance would produce little more than the 
500/. Wherefore it was decreed in the principal caſe, that 
the legacy ſhould be raiſed with intereſt from the end of the 
year; and the land being deviſed to A. for life only, 
remainder to B. in fee; the court would not direct 
the legacy to be raiſed (1) out of the annual profits, 
for that might wholly defeat the eſtate for life; but 
that the tenant for lite ſhould only keep down the intereſt, 
and that the 1000 J. ſhould be raiſed by a ſale of ſo much as 
would be ſufficient to pay the ſame with intereſt and coſts (2). 


— ———— a 


WILSON v. 
SPENCER, 


L 175 


(a) See alſo Pre. 
Cha. 109. 


— 


2) Vide Ma 
I vol. 234. 


raten v. Manaton, ante, (32) Reg. Lib. B. 1732. fol. 217. - 


Note; 


reer 
n 2 I EF 


WI ISO 2. 
SPENCER. 
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Note; The Maſter of PE Rolls was preſent in court, 


when this cauſe was heard, and, on being ſpoke to by the tereſt 


Lord Chancellor, declared himſelf of the ſame opinion ( 3} attain 
this \ 


(+) Vide Duke of Chandes v. Talbot, ante, 119. 
O12, and Cooper v. Scott, 


ante, 2 vol. 


Caſc 42. 
Sir JOSEPH 
ſuxY LL, 


Maſter of tlie 


Rolls. 

2 Eq. Ca. Ab. 
765. pl» 22. 
Devite to my 
daughters, un- 
til my fol hall 
attain his age of 
40 years, CL opi ing 
by that time my 
fon will hare 
ſeen his folly. 
The ſon dies be- 
fore 40; the 
deviſe to the 
daughtersceaſes. 
Deviſe to A. un- 
til B. ſhall at- 
tain 40 years. 
B. dies before 
403 A. 's eſtate 
ceaſes. Secus, 
if the deviſe to 
A. be made a 
fund to pay 
debts or por- 
tions, which 


annot be raiſed, 8 1 
N ifed, until B. ſhall have attained his age of 40; in which caſe the word “ thall” is taken 


for „ ſhould.“ 


1 1 


» 


ä it, an 
* Lomax ver/us Holmeden. 255 

c : the tc 

R. Lomax, late of St. Albans, in Herifordſpire, the come 
plaintiff's grandfather, by his will deviſed all his lands under 

and tenements to a truſteee, (one Mr. Graves Norton) and reaſoi 


his heirs, to the uſe of the teſtator's wife for her life, ſhe becan 


paying 200 J. per annum to his the teſtator's ſon, Caleb Lomar it lit 
until his age of forty years; and in cafe the wife ſhould die | Celeb 


before the ſaid Caleb ſhould attain to the ſaid age of forty years, | them 
then to his (the teſtator's) daughters, and to their heirs, they 
paying unto the faid Caleb 2001. per annum, until his age of is ver 
forty years: the teſtator hoping that his ſon Caleb would, eipal 


fore 


by that time have lived to ſee his folly. After which the ſuppo 
teſtator deviſed the premiſſes to his ſon Caleb for life, remain- 2 Ge 
der to truitees and their heirs during the life of Caleb, in truſt . 
to ſupport the contingent remainders, and from and after the | fach 
death of Caleb then to the uſe of the firſt ſon of Caleb, and the defea 


heirs male of his body, with remainder to the ſecond, third, 
fourth and fifth ſons of Caleb ſucceſſively, remainders over. 


The teſtator died, the wife alfo died. Caleb married, and the 
had a ſon (the plaintiff) but died before his age of forty years. | 
And the bill being (inter al”) for an account of the profits of 
the premiſſes from the death of Caleb, the plaintiff's father, the all ca 
queſtion was, whether this eſtate deviſed by the will to the 
teſlator's daughters, until his ſon Caleb ſhould attain to the age 
of forty years, ſhould ſubſiſt, now Caleb was dead, until ſuch UC N 


time as he ſhould, had he lived, have attained to his age of the 1 


forty; or whether it determined by the death of Caleb before nou! 
he arrived to that period ? zuare 


It was argued for the defendants, the daughters of the 


te ſtator, that this deviſe did create an abſolute title and in- 
tereſt 


De Term. S. Hill. 1732. 


teteſt unto them, until ſuch time as their brother ſhould have Tomar S. 
attained his age of forty years, had he lived ſo long; and for HorzuspEx. 
this were cited 2 Fern. 35. Gelley verſus Gifford, but more 
particularly Lane 58. and 3 Co. 19. Boraſton's caſe. 


Put the Mafter of the Rolls, after time taken to conſider of 
it, and having mentioned and diſtinguiſhed upon the caſes 
that had been cited, decreed, that this eſtate, deviſed to 
the teſtator's daughters and their heirs, until his ſon ſhould 
come to the age of forty years, did determine on his dying 
under that age; and that, agreeably to all common ſenſe and 
reaſon, the term and intereſt thus deviſed muft ceaſe, when it 
became impoſſible for Caleb to arrive at that age. For, taking 
it literally, that the daughters ſhould enjoy the land until 
Caleb ſhould attain to his age of forty, this would be to make 
them held it for ever-: in regard Caleb, when he died be- 
fore ſorty, could never afterwards attain to that age ; that it 
is very true, where ſuch an eſtate or intereſt, as in the prin- 
cipal caſe, is created for a particular purpoſe, as for a fund, 
{uppoſe, for payment of debts, (which was the caſe of Boraſton 
2 Ci.) there, ſince the ſon might kappen to die the next 
day, or ſoon after the teſtator, it would be very hard that 
ſach an event, occaſioned purely by the act of God, ſhould 
defeat the fund provided on purpoſe for the benefit of credi- 
tors: and therefore in aid of the honeſt intention of the party, 
who may be ſuppoſed to have computed the time wherein the 
profits of his eſtate would be ſufficient for that end, in ſuch 
caſe the judges, by a liberal interpretation, have conſtrued [ x58 } 
the deviſor to have meant, that the deviſce or executor 
ſhould have the land for ſo long time as the ſon, if he had 
lived, ſhould have arrived at the age mentioned : but that in 
all caſes where no ſuch intention appears, the eſtate or intereſt 
would abſolutely determine by the death of the party under the . 
2ge ſpecified in the will. That ſuch conſtruction ſeemed | 
che more juſt in the preſent caſe, as the reaſon appeared why 
the teſtator created this intereſt by his will, until his ſon 
ſhould attain to his age of forty years, namely, in order to 
guard the eſtate againſt the ill conduct and extravagancy of 
his ſon, the will ſaying, the teſtator © hoped by that time 
* his fon would have ſeen his folly :” but his ſon dying 
before that time, the teſtator's eſtate could not afterwards 

7 | ſuffer, 


N N 4 Dy — 
n Amr 85 1 * . ' 
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Deviſe to my fon 


A. for life, re- 
mainder to his 
firit fon in tail 
male, remain - 
der to his ſe- 
cond, third, 
fourth and fifth 
ſons ſucceſſiwe- 
ly, without ſay- 
ing for what 
eſtate, or any 


words tantamount. 
have an eltate-tail, being the firſt ſon at his father's death, 
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ſuffer, through any folly or extravagance of the ſaid Caly, 
Again: the will having given the eſtate, from and after the 
death of Caleb, to his [the ſaid Caleb's] ſon, there could be ng 
reaſon aſſigned why ſuch fon ſhould be kept out of the eſtate 
until his father ſhould, had he lived, have attained to forty; 

for by ſuch conſtruction the ſon would be puniſhed, not for 
any fault of his own, but only for the extravagance of his 
father; and it cannot reaſonably be intended, that the teſtatr 
meant to diſinherit his heir at law, without any offence com- 
mitted by him. 


Another queſtion in the caſe was, that the deviſe was to 
the firſt ſon of the teſtator's ſon Caleb and the heirs male of 
his body, with remainder to the uſe of the ſecond, third, fourth 
and fifth ſons of Caleb ſucceſlively, without ſaying for what 
ate, (the words * of inheritance being by miſtake omitted) 
and there was a ſon of Calel born before, but ſuch firſt ſon died 
very young, after which this ſon, the plaintiff, was born. 

As has two ſons, the former of whom dies in his life-time ; 3 the ſecond ſon ſhall 
Quere. 

And the court held, that this ſon, the plaintiff, being the 
firit ſon at his father's death, was intitled to take an eflate- 
tail, For which was cited the caſe of Trafford verſus Aſtin, 
[E] 2 Vern. 660. However, this point as it ſeems, could not 
now come in queſtion ; for that the plaintiff would, in all 
events, be intitled to the premiſſes for his life (1). 


— — 


[E] Quere autem. 


For the reaſon of that cats. ſeems rather againſt this con- 


Nruttion, \ Which is, at leaſt, better warranted by the caſe of Chadwick v. Dole mau, 
in the ſame book, fo. 528. 


Reg. Lib. B. 1732. fol. 134. It 
was afterwards decided by Lord Hard. 
wicke, that the plaintiff took an eſtate 


tail as ſirſt ſon of Caleb, 1 Vez. 290. 
Et vide Evans v. 4filey, 3 Burr. 1579. 
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Croft verſus Pyke. 


Bill was brought by Grace the widow of Francis Croft, 
for the recovery of the ſum of 1000 l. ſecured by a bond 


entered into by the ſaid Francis Croft on his marriage with the 


{aid Grace, unto her truſtee, for ſecuring 1000 J. to the ſaid 
Grace, in caſe ſhe ſhould ſurvive her then intended huſband, 


Francis Croft was partner with Sir Francis Forbes in the 
trade of a cotton merchant. The ftock was 4000/7. of which 
each had a moiety, (viz.) 2000 J. It appeared that after the 


| marriage, the ſaid Francis Croft took out of the partnerſhip 
fock more than the ſum of 2000/7. which was his thare. 


After which Croft died, leaving his partner Sir Francis Forbes, 
and Thomas Archer, eſq; executors, in truſt for his wife and 
only child. On the death of Croft, Sir Francis his partner, 


| intermeddled with his perſonal eſtate, and buried the ſaid 


Crefe, and there was a debt due from the ſaid Croft to the 
fad Sir Francis by bond for 3097. but Sir Francis died before 
he had proved the will of his teſtator Croft, and left the de- 


8 iendant Pye executor. Themas Archer renounced. After- 


wards Grace Croft the widow died, and left her father Thomas 
Brampſten executor, in truſt for her child, whom ſhe made 
reſiduary legatee. The child brought the preſent bill, in 


1 80 J 


Cafe 43. 


Lord Chan- 
cellor KIi NV. 


2 Eq. Ca. Ab. 


397. pl. 12. 
462. pl. 18. 


[ 181 ] 


Rature of a bill of revivor, for the recovery of this 1000. as 


belonging to him under his mother s will. 


The child's grandfather, 8 Branipſton, who was exe- 
cutor in truſt of the mother's will, was examined as a witneſs 
in the cauſe, to prove there was a fraud committed by Sir 


| Francis Forbes, in f̃epreſenting the ſaid Francis Croft to have 


been his partner in a moicty of the ſaid 4000/7. ſtock : where- 
as at that time he was partner only for a third; and after- 
Wards was to have been admitted as a partner for a moiety, 
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CrorT v. 
PyKE. 


A bare truſtee is - 


a good witneſs 
for his ceſtuy 
que truſt, but 
not an executor 
in truſt, as he 
is liable to be 
ſued by credi- 
tors, and to 
anſwer coſts, 


f 1% J 


A. and B. are 
partners in 
trade, A. gives 
a bond to leave 
his wife 1000 |, 
A. dies, the o- 
ther partner 
adminiſters; 

if the wife 
would be paid 
out of the ſe- 


patate eſtate of 
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upon his the ſaid Croft's paying to the ſaid Sir Francis 10001, 
part of his ſaid wife's portion. 


And it was inſiſted, that this Thomas Brampſton was no 
good witneſs, becauſe he was executor, and though but exe. 
cutor in truſt for the infant plaintiff, and notwithſtanding his 
evidence did not tend to increaſe the aſſets for his own benefit, 
but for the benefit of the infant; yet an executor cannot be 
ſaid to be a diſintereſted perſon, being ſuable for the debt, and 
liable to pay coſts ; and conſequently differing from the caſe 
of a common truſtee, (1) for which reaſon the Lord Chan. 
cellor would not admit him to be read as a witneſs. [But 
note; the ſaid Thomas Brampſton ſhould have renounced the 
executorſnip, and have let another take out adminiſtration 
with the will annexed, upon which he might have been 2 


witneſs. }] 


The next queſtion was, with regard to the manner of ac- 
counting, and touching the allowances on the account; it 
being urged, that the bond given by the ſaid Croft, in truſt 
for his wife, was a debt by ſpecialty, and given on a valuable 
conſideration, namely, that of marriage and a marriage por- 
tion; whereas the imbezilment of the ſtock by Croft could be 
only a debt by ſimple contract, ; 


A. on there being effects, ſhe ſhall have a preference before other creditors z but if there is no ſepa« 
rate eitate, and the wife would have ſatisfaction out of the partnerſhip effects, then all the partner- 
ſhip debts muſt be firſt paid, | 


On the other ſide it was ſaid, if the plaintiff deſired ſatis- 
faction of tne bond in queſtion out of the ſeparate eſtate of the 
ſaid Croft the huſband ; he muſt indeed in that reſpect be pre- 
ferred to any ſimple contract creditors: but if ſatisfaction was 
ſought out of the partnerſhip ſtock, all the partnerſhip debts 
muſt be firſt paid. And in the preſent cafe, the fact being 
(as was alledged) that the faid Croft, the huſband, had taken 
out of the ſtock 2000 J. and upwards, he had no ſtock left. 
And there could be no colour of reaſon, that Creft's debt be- 
ing by bond, or even had it been by judgment, ſhould be paid 
out of Sir Francis Forbes's moiety of the ſtock ; and for this 


3 


(1) Vide Goſs v. Tracy, ante, 1 vol. 
290. Man v. Ward, 2 Atk. 229, Ma - 3 Atk. 604. 
bank v. Metcalfe, 3 Atk. 95. Dixenv. Doug. 134. 


— — 


Parker, 2 Vez. 219. Ferber v. Patt, 
Goodlitle v. Welfen. 


Was 
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was cited 2 Vern. 293, 706. (a) that the copartnerſhip debts Cor 2, 

(b) are to be firſt paid out of the partnerſhip ſtock, (in caſe PYxE. 

one of the partners becomes bankrupt) and afterwards the (a) Vo yous 
x parte Crow- 


ſeparate debts, | der. 
(3) Ante, 25. Horſey's caſe, and poſt. 405. Ex parte Rowlandſon. 


And of this opinion was the Lord Chancellor, who decreed, [ 18 +3 
that it ſhould go to an account, to ſee what the teſtator 
Francis Croft, the partner, owed to the (1) partnerſhip, and 
after theſe debts were paid, if there ſhould remain any ſurplus 
in his ſhare of the ſtock, then that to be liable to anſwer the 
bond due from Croft to the truſtee of the wife. 


Thirdly, It appearing that Francis Croft, the deceaſed part- A. dies indebted 


ner, was indebted to Sir Francis Forbes in one bond of 300 J. ins —_— 


It was inſiſted that, as Sir Francis had the power of retaining tber bond to C. 


| : : ? and leaves B. 
that bond out of the aſſets, ſo the ſame being in his hands, it and ]. $a 


| . cutors- B. ins 
| | amounted to a retainer, and conſequent! y that bond ought to ee, 


. be allowed in the account before the bond claimed by the with the goods, 
id dies be ore 

plaintiff (2). | probate, and be- 
fore any elec- 

a | tion made to retain z Qu. Whether, as B. might Have retained the goods in his hands, his executors. 

a haye not the ſame power? 

E 


To which it was anſwered ; that notwithſtanding Sir Francis 
| Firbes was appointed one of the executors of the ſaid Francis 
24 | Croft, yet he never proved the will, and dying before probate, 
could not retain, eſpecially as he had never ſignified any 
election, that he would retain for the ſaid bond. 


N Though it was replied by the other ſide, that ſince an exe- 

5 cutor may aſſign, releaſe, and do every thing but declare 

as before probate, even as to the courts of law; there was the 

ts lame reaſon for his being able to retain before probate ; and 

ng though in the principal caſe he had not expreſsly declared whe- 

on ther he would retain or not; yet it was plain he had goods of 

ft, his teſtator's in his hands, had intermeddled therewith, and 

de- out of part thereof had buried the teſtator, and after ſuch in- 11841 
nw termeddling (c) could not have renounced the executorſhip. (6) Sale uy 
this But the counſel for the defendant, the executor of Sir Francis 

alt, (1) Weſt v. Ship, 2 Vez. 242. Smith (2) See the obſervation made on this 
forts v. De Silva, Cowp. 471. Goſs v. Duf- part cf the caſe by Burnet J. in Ryall 
= r:/noy, Cooke's Bank. Law, 297. v. Rolle, i M. . 
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Corr ve Forbes, waiving this point of the 300 l. bond, the court gay 
f Py EV. no opinion touching the ſame. [B. 


[B] A. lent money on bond to B. who dying inteſtate, C. took out adminiſtration 
to him; after which C. dying, A. took out adminiſtration de bonis non, Cc. to B. 
and it was determined, (inter a/”) that A. might, out of the ailets of B. retain for 
ſuch bond-debt contracted before he took out adminiſtration ; and though 4. hap. 
pened to die before he had made any election in what particular effects he would hare | — 
the property altered; yet the court ſaid, it muſt be preſumed he would ele& to 
have his own debt paid firſt; and this being preſumed, there would remain no 
ditticulty as: to altering the property; for as the executors of A. were to account 
for the aſſets of B. they muſt, on the account, deduct to the amount of the money 
lent by 4. to B. M eetes verſus Gore, at the Koll, AL. H. 1720, 


— 


DE 


DE 


Term. S. Trinitatis, 1733. 


Godfrey verſus Furzo. 


Merchant beyond ſea, (viz.) at Bilbea in Spain, ſent 
A goods from thence to B, a merchant in London, for the 
uſe of B. and drew bills on B. for the money. The goods 
arrived at London, which B. received, but did not pay the bills, 
and died inſolvent. Upon which the merchant beyond fea 
brought a bill againſt the executor of the merchant in London, 
paying that theſe goods might be accounted for to him, and 
\nfiſting, that he had a lien on them, until paid; and that it 
would be extremely unreaſonable, that his goods, while un- 
paid for, ſhould be liable to ſatisfy other people's demands. 
And the caſe of one Clare was cited, as lately decreed by the 
Lord Chancellor, where a merchant beyond fea conſigned 
goods to a merchant in London, to the merchant in London's 
own uſe, and drew bills on the merchant in Zondon, who, 
having received the goods, became a bankrupt; yet it was 
geld, that theſe goods, which were not paid for, ſhould not be 
liable to the creditors. of the bankrupt, 


On the other hand the Attorney General urged, that on 
2clivery of the goods to the maſter of the ſhip beyond ſea, in 
order to be fent to Englaud, the property immediately became 
veſted in the merchant in London, who was to run the riſque 
of the voyage; and Mr. Willes compared it to the caſe of a 
tradeſman in London, by order of a tradeſman in the country, 
tending goods to the latter; in which caſe, though the 
country trader does not appoint or name the carrier, who 
afterwards imbezils the goods, the tracer in the country 
mult ſtand to the loſs, as had been determined by the Lord 
Chief Juſtice Hre at Shreuſbury aſſizes. 


L 2 


[ 185 ] 


Caſe 44. 


Lord Chan- 


ceilor KING, 
If 1 ſend goods 
to B. trom be- 
vond ſes to the 
uſe of B. and 
before theſe 
goods are paid 
for, B. dies in- 
ſolvent, I can- 
not have my 
goods again z 
but if 1 ſend 
goods to a face 
tor to diſpoſe of 
to my uſe, and 
he becomes a 
bankrupt; theſe 
goods are not 
liable to the 
debts of ſuch 
bankrupt, 


[ 186 J 


A tradeſman in 
London, by or- 


der of a tradeſ. 


mon in the 
country, ſends 
goods to the late 
ter, who goes 
not appoint or 
name the cats 
ricr; afterwards 
the carte. im 
bezils the goods; 
the trader in the 


coun:ry muſt ſtand to the luis, 


Lord 
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De Term. S. Trin. 1733. 


GODFREY . 
FuR Zo. 


Lord Chancellor : Were the law to be otherwiſe in the in- 
ſtance that has been mentioned, it would create the utmoſt 
difficulty in dealing. A fortiori, where a trader in London 
ſends goods to a trader in the country, who receives them, and 
does not pay for them, the property muſt in that caſe veſt in 
the trader in the country. As for the caſe of Clare, I do not 
well enough remember all the particulars of it; but probably 
there were circumſtances of compaſſion therein, which might 

weigh with the court. When a merchant beyond ſea conſigns 

goods to a merchant in London, on account of the latter, and 

draws bills on him for ſuch goods; though the money is not 

paid, yet the property of the goods veſts in the merchant in 

London, who is credited for them, and conſequently they are 

(1) liable to his debts. But where a merchant beyond ſea 

conſigns goods to a factor in Lendon, who receives them, the 

factor in this caſe being only a ſervant or agent for the mer- 

chant beyond ſea, can have no property in fuch goods ; neither 

will they be affected by (2) his bankruptcy: and the Lord 

[ 187 ] Chancellor ſaid, he had diſcourſed with merchants about the 

| matter, who held this to be the practice amongſt them; and 

therefore in the principal caſe the court denied granting an 

injunction to ſtay the executors of the merchant in Landon, 
from diſpoſing of the goods. [A] | 


ä» — PISS 


[] A trader in London having money of J. S. (who reſided in Holland) in his 
hands, bought Scurh-/ea ſtock, as factor for F. S. and took the ſtock in his own. 
name, but entered it in his account book, as bought for J. S. after which the 
trader became bankrupt. Determined, that the truſt ſtock was not liable to the 
bankruptcy. By the Lord Parker, who ſaid it would leſſen the credit of the 
nation to make ſuch a conſtruction. Ex parte Chion, Trinity, 1721. 


(1) Sree v. Preſcot, i Atk. 245. Cowp. 233. Et vide Cepeman v. Cal. 
(2) Ex parte Dumas, 2 Vez. 586. laut, ante 1 vol. 314. 
1 Atl, 232. S. C. Mace v. Cadell, 


Caſe 45. Hall verſus Hardy. 
Sir Joszen 8 os 885 5 
«ig | PON a bill! brought to compel the defendant to make 
the Rolls. a ſpecifick performance of an award, the Caſe was 


> Eq. Ca. Abr. thus: The plaintiff and defendant were brother and fitter, 
28. pl. 35 : ; 
Rill lies to compel a ſpecific performance of an award to convey an eſtate, where the party ſubmit- 
ig has received the money in conſider ation Whercof he is to convey the e tate ſued tor. 


0 between 


- 
* 
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between whom there was a diſpute touching the fee-ſimple of 
a ſmall parcel of land under their father's will; and the 
plaintiff and defendant entered into a bond in the penalty of 


200 l. to ſtand to the award of arbitrators touching this 


matter, The arbitrators made an award, that the plaintiff 
ſhould pay 107. to the defendant at ſuch a day, and 3o/. to 
the defendant at another day; and that thereupon the de- 
ſendant ſhould procure his wife to join with him in a fine and 
deed of uſes, and thereby convey the premiſles to the plaintiff 
and his neirs. The plaintiff paid the defendant the 101. 
which the defendant accepted upon the day on which it was 


awarded to be paid; afterwards the plaintiff tendered the re- 


maining 304, on the day on which that was awarded to be 


paid, and the defendant was willing to take the money, but 


would not execute the fine and deed of uſes. Wherefore the 
plaintiff brought this bill to compel the And to a ſpecific 
performance of the award. ; 


Upon opening the cauſe, the Maſter of the Rolls ſaid, he 
thought this a ſtrange bill; for which he knew no precedent, 


and that the plaintiff muſt ſue his bond. 


Whereupon I urged, that the plaintiff had actually paid the 
10/, according to the award, and the defendant accepted it, 
and thereby uncertaken to perform the award; that if this 
ſuit were not to be allowed, the plaintiff would have no re- 
medy to get back the money paid by her to the defendant; 

that in 2 Vern. 24, Norton verſus Manſell, the court decreed 


a ſpecific performance of an award, though in that caſe it was 


not executed, and in ſtrictneſs of law, void. 


To which his Honor replied, that becauſe the award was 
not good in law, therefore in the caſe cited there might be 
reaſon to decree a ſpecihe performance. However, the court 
deſiring to know what the counſel for the defendant had to 
lay, as to the defendant's having accepted part of the money; 
it was inſiſted on his behalf to be ſufficient, that there was 
(unleſs in very particular circumſtances) no inftance of a bill 
being brought for a ſpecific performance of an award. Be- 
ſides, that this was an unreaſonable award, (viz.) that the 
huſband ſhould procure his wife to join with him in a. fine, 
which it might not be in his power to do; and therefore the 

L 3 | court 


HALL v. 
Hax br. 


[ 188 ] 
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„„ Lopn 5: „ award, which is more eſpecially reaſonable in the preſent 
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Halte. Court would not oblige him to it. Alſo the wife's joining aw 
Haapr. ought to be free, and not by the compulſion of her huſband; b 
that the plaintiff had a plain, proper and natural remedy, hin 

which was, to ſue the bond, whereon the penalty would be | - thy 

recovered; and even as to the money which had been paid, | the 

[ 189 ] ir the defendant would not perform the award by procuring E al 
his wife to join with him in a fine, the plaintiff might recover the 

it back, as received to the plaintiff's uſe, 

ES ny MAaſter of the Rolls: There have been a hundred precedents, 
Lind, foravalu- where, if the huſband for a valuable conſideration covenants, 
5% tere, that the wife ſhall join with him in a fine, the court has de- 


tion, covenants 


e his . eh creed [B] the huſband to do it, for that he has undertaken 
nail goin wit! : : x : : 
him jn a fine; it, and muſt lie by it, if he does not perform it, 
this court will IF HT . . 

entorcea ver. The money paid in purſuance of the award cannot be 


formance of ſaid to have been paid by the plaintiff to the uſe of the 
luch covenant. 


1 plaintiff himſelf; and the precedent in Mr. Vernon ſhews, 


Eise, that this court has decreed a ſpecific performance of an | In, 


. 2, caſe, where the plaintiff has paid, and the defendant accepted 
35: part of the money awarded; for by this acceptance the de- 
one 979: fendant has undertaken to perform the award, has conſented 

to it, and made it his own agreement for a valuable conſidera- | a 
tion, (v.) the money paid him. Wherefore, take a decree | 
for the defendant's performance of the award, upon the pay. 2H. 
ment of the reſidue of the money awarded, and Jet him pay | 
coſts, it being a defence. againft conſcience to take the 
money awarded, and yet refule to perform his part of the date 


award, WA 
[ 190 J Note; "Theſe decrees may not have been uſual, becauſe 
Difference be- awards are commonly to pay money; in which caſes a bill in APY 
«ane we ity a performance is improper ; but where th 
pay money, and equity to COmPpe P rin 1 P P 5 ut w EIS t E | leg: 


to do any thing : : g 
co lateral; and why a bill in equity may be proper only to compel a performance of the latter. 


* —_— 
* 


[3] Becauie in all theſe caſes it is to be preſumed, that the huſband, where he TE 
that his wife ſhall levy a fine, bas hrit gained her conſent for that nt 
pui pete. So fatu by the Matter of the Rode, in tlie erte of J/anter v. D'evren, 
Trinity, „723; and that the intereſt in ſuch covenant has been taken to be an ia- 
heritance deſcending to the heir of the covenantee. But, after a!l, if it can be 


covenant! 55 


made appear to have been impofible for the huſband to procure the conrerrence at h 
Jof his wife, (as ſuppoſe there are differences between them) ſurely the court or 
} woul,! not decree an impollibility, eſpecially where the huſband offers to return 


all the money, with intereſt and coſts, and to anſwer all the damages, ; 
awa!l 
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award is to do any thing in ſpecie, as to convey an eſtate, Qc. 
in ſuch caſe, if the defendant has accepted the money awarded 
him in ſatisfaction of the conveyance, it is highly reaſonable, 
that he ſhould make the conveyance ; the rather, for that if 


the plaintiff had ſued the bond at law, the defendant would 


have been relievable by bill in equity againſt the penalty of 
the bond, upon a quantum damnificatus. So that ſuch a decree, 
as in the principal caſe, prevents a ſuit in equity (1). 


HALL . 
HakbrY, 


W 1 — > _— 


(1) Reg. Lib. A. 1732, fol. 554. 


Colton verſus Wilſon & al. 


HE 3 Mr. Wilſon, was a counſel of note at 
Leeds in Vorkſbire, and had articled to purchaſe an cſtate 


in Yori/hire, for 4700 l. The articles were dated the 20th of 


February, 1724, and this bill was to compel him to compleat 


bis purchaſe, and pay his purchaſe- money. 


Caſe 46. 
Lord Chan- 


cellor KING. 


2 Eq. Ca. Ab. 
630. pl. 10. 
Ore articles to 
buy land, and 
the title is under 
a will nut prov- 
ed in equity a- 
gainſt the heit; 


yet in ſome cle equity will compel the purchaſer to accept the titie, 


The caſe was thus : This was part of the eſtate of Henry 
Taylor, who had no iſſue, but had two brothers, George and 
Hugh Taylor; the ſaid Henry Taylor had mortgaged the pre- 
miſles for a conſiderable ſum, amounting to near as much as 


the purchaſe-money, and owing other debts, he made his will, 


dated the 20th of February, 1722, thereby deviſing all his real 
eſtate to his youngeſt brother, Hugh Taylor, and his brother- 
in-law, (one Rereſby) and their heirs, in truſt to ſell, and pay 
his debts and legacies; and what remained after debts and 
legacies, was to go, by the will, to the teſtator's next brother 


and heir, George Taylor, who was beyond ſea, in the ſervice of. 


the EAI India company. Soon after the teſtator died. Hugh 
Taper, the teſtator's youngeſt brother, and one of the truſtees 
in the will, alone covenanted, by articles dated as above, witn 
the defendant 7/i/ſon, to ſell part of the truſt eſtate to the 
defendant Miiſen for 4700 l. and to convey the ſame to Viſſon 
at his requeſt, who covenanted to pay intereſt for the purchaſe- 
money from Lady-day then next. The creditors of the teſta- 
tor, Henry Taylor, bring their bill againſt the defendant, Wilſon, 


L4 to 
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Cor rox v. 
WILSON. 
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( a) Mar'ow v. 
Smith, vol. 2. 
201. 

Though it be 

proper to prove 
a wiil of Jands 
in equity, vet 


the ame is not 


ablolutely ne- 
ceſſary, any 
mooie than it is 
to prove a deed 
in equity. 
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to compel him to compleat his purchaſe, and to pay his pur- 
chaſe- money, to the end they might be ſatisfied their debts. 


The defendant Wiſſon ſaid, he believed Henry Taylor, the 
teſtator, did duly execute his will, and deviſe the premiſſes to 
be ſold, and admitted the articles, and that he was ready to 
proceed in his purchaſe, all proper parties joining. The will 
was proved in this court to be duly executed : but the heir 
who was beyond ſea, in the. Eaft India company's ſervice, 
though made a party-defendant, yet had not appeared to, or 
anſwered, the bill; and the defendant Wilſon, though he was 
at firſt willing to purchaſe the premifſes, and had entered on 
good part thereof; yet other part of this eſtate, on which he 
had not entered, being much out of repair, the tenants racked, 


and the rents likely to fall, he was now deſirous of being 
diſcharged from his purchaſe, 


And it was on his behalf inſiſted, that this 6 in the 
caſe of a will not proved in equity againſt the heir, it was a 
defective title; that none of the witneſſes, that had been ex- 
amined for the will, could be read againſt the heir, who in this 
caſe was probably adverſary, and offended by the will: or elſe 
it might be reaſonably preſumed, that he would, though be- 


| yond ſea, have been prevailed on to put in his anſwer to the 


pill: but that the heir might watch for an opportunity till the | 
witneſſes to the will ſhould be dead, when he would conteſt the 
will; and though the defendant had ſaid in his anſwer, that he 
was willing to proceed in the purchaſe, yet it was upon terms, 
that all proper parties ſhould join, one of which proper parties 
was the heir at law; and that it would be a difficulty on the 
court to compel an unwilling purchaſer to accept of a purchaſe, 
if there were any colour of objection to the title. (a) 


Lord Chancellor: It is very proper that a will diſpoſing of 
lands ſhould be proved in equity, eſpecially in the caſe of 2 
modern will, But I cannot ſay this is abſolutely neceſſary to 
make out the title, any more than it would be to prove a dee 
in equity, by which the eſtate is ſettled from the heir at law, 
af er the anceſtor's death. The will prevents and breaks the 
deſcent to the heir, as much as a deed, and the hands of the 
witneſſes to the will may be as well proved as thoſe to a deed, 
and it is the better, if in the indorſement to the will it is 


3 i | men tioned, 
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mentioned, that the will is atteſted by three witaellos,: who 
ſubſcribed their names in the preſence of the teſtator. 


Now, as it would be no objection to a title, if a modern 
deed, on which the title depended, was not proved in equity, 
why ſhould it be fo 1 in the caſe of a will, where the ſame ap- 
pears to be duly atteſted by three witneſſes, whoſe names are 
mentioned to have been ſubſcribed in the preſence of the 
teſtator? but in the preſent caſe it appears the defendant, 
who articled for the purchaſe, knew at that time that the heir 
was beyond ſea, and ſtill accepted the title, without inſiſt- 
ing that the heir ſhould join, or that the will ſhould be prov- 
ed againſt the heir, Alſo the defendant admits by his anſwer, 
that the will was duly executed, and by entring upon great 
part of the eſtate, has himſelf executed the purchaſe; for 
which reaſon let him pay the reſt of the purchaſe money, with 
intereſt, according to the articles, and at the ſame time let 


the truſtees and mortgagees join in Proper conveyances to the 
deſendant the purchaſor (1). 


It ſeems in this caſe to have been a great help to the title, 
that the mortgage made by the teſtator, and prior to the will, 
was for the greateſt part of the purchaſe money, which muſt 
be kept on foot for the protection of the title. 


Col ron v. 
Witsox. 


[ 193 ] 


(1 1) Reg. Lib: A. 1732. fol. 574. by the a rehearing the former decree havin 


* 


name of Colton v. Roufty, ſo decreed on diſcharged Wil/on from his purchaſe, 


Rogers verſus Rogers. 


| [Þ no made his will, and thereby gave 51. to his bro- 


ther, (who was his heir at law) and made and conſti- 
tuted his dearly beloved wiſe his ſole heireſs. and executrix of 
all his lands, and real and perſonal eſtate, to ſell and diſpoſe 2 
thereof at her pleaſure, and to pay his debts and legacies, 


| The queſtion was, whether the wife was a truſtee for the 


beir at law, as to the ſurplus of the real eſtate, after _ | ang Lo 


| ment of the teſtator's debts and legacies ? 


Caſe 47. 


T.ord Chan- 
cellor KING. 
Sel. Ca. in Cha. 
81. ; 

_ temp. Tal. 


2 Eq. Ca. Ab. 
304. pl. 26. 
One makes his 
wife his ſoleheir- 
eſsand executrix 
of all his real 
and perſonal 
eſtate, to ſell and 


Goſe therenf at her pleaſure, to pay his debts and legacies, and gives his brother (who was his next 


in and heir) 5 J. the wife has the reſidue to her own ule, and not as a truſtee. 
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| 3 of the heir, and not as a truſtee for him; that it was the 
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RoGERS . 
RoGERS.. 


After great debate by counſel on both ſides, the Lord 
Chancellor decreed, that the teſtator's wife was intitled to the 
premiſles deviſed, for her own benefit, and that there was 
no reſulting truſt to the heir at law of the teſtator; that the 
cale of North verſus Crompton, 1 Chan. Rep. 196. was in 
[ 194 ] point ; that the deviſe that the wife ſhould be fole heireſs of 
the real eſtate, did in every reſpect place her in the (a) ſtead 


plainer, by reaſon of the language of tenderneſs and affection, 
his dearly beloved wife, which muſt intend to her ſomething 
beneficial, and not what would be a trouble only. And what 


made it ſtill ſtronger was, that the heir was not forgot, but 
bad a legacy of 5 /. left him (1). 5 


Memorandum: On the other fide was cited the caſe of Y. 
Counteſs of Briftol verſus Hungerford, 2 Vern. 645. where one 
deviſed his real eſtate to be ſold for the payment of his debts, 
and the ſurplus, if any, to be deemed perfonal eſtate, and to 
go to his executors, to whom he gave 20 J. a- piece. Decree 
the ſurplus a truſt for the heirs at law. But the court thought 
this a [C] ſtrange determination, and to go much too far. 

. Thompſon's 


— — 


[C) This may well be thought a ſtrange determination, and the rather, for 
that Mr. Jerucn tvs, it was affirmed in parhament, The caſe is differently re- 

rted in the book intitled Precedents in Chancery, (p. 81.) where it is ſaid, the 
Kara: was decreed a truſt in the executors, ſubje& to diſtribution. And this is 
warranted by the Regifter's book. "The decree appears to bear date 3 Jah, 1697, 
and to have been made by Sir J Trevor, the [then] Maſter of the Rolls, The 
words whereof are as follow: * And as to the ſurplus of the ſaid eſtate, after the 
« debts and legacies paid, his Honor, having been attended, with the will, and 
having conſidered thereof, declared, that rhe ſaid teſtator having by his ſaid wil 
« given to each of his executors 1007. a- piece, there is a reſulting truſt in then 
« for the benefit of the repreſentatives of the ſaid teſtator; and that the defendants 
Mes. Reppingtou and Mrs. Meredith, who were caheirs and repreſentauves of 
the ſaid teſtator, Sir Milliam Baſſet, were well intitled thereto; and doth there- 
© fore.order and decree, that the reſidue and ſurplus of Sir William Baſet's eſtate, 
his gebts and legacies being paid as aforeſaid, be equally diſtributed between 
«© them,” It further appears by a ſubſequent order of the 18th.of November, 
1708, in the above mentioned cauſe, that this part of the decree was atfir med in 
parliament, for it recites, that the decree of the 34 of July had been figned and 
rolled, and that the jadgment-creditors appealed to the lords in parliament, 
who on the 26th of February, 1703, adjudged, (2) that the decree, ſo far as i 
had been executed, ſhould not be tet aũde or opened: but that, as to the money 
remaining undivided, purſuant to the decree, the appellants were to be let in t03 


41) Reg. Lib. B. 1732. fol. 330. (2) 1 Bro. P. C. 66. 
| | ſatisfaction 


| fatisf; 
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* Thom pſon's Caſe. 


HIS cauſe being at iſſue, a commiſſion was granted 

to examine witneſſes at Algiers, in Africa, where 
(among others) two witneſſes were examined for the plaintiff. 
But'it fell out that before the execution of the commithon, the 
plaintiff died, but neither the commiſſioners nor witneſſes 
had any notice of the plaintiff's death. And one of the 
witneſſes thus examined was dead, the other was living. The 
plaintiff thus dying before the execution of the commiſſion, 
it was inſiſted, that the ſuit was thereby abated, the execution 
of the commiſſion for that reaſon irregular, and that the 
depoſitions ſhould be ſuppreſſed ; and there being ſome doubt 
about the fact, the court referred it to the Maſter (Mr. 


Lizhtbourn) to ſtate the fact, with his opinion thereon. 


The Maſter tated the fact to be as above; together with 
his opinion, that the depoſitions were regularly taken, it 
being before notice given to the commiſſioners, or witneſſes, 
that the plaintiff was dead ; and that this being'in a court of 
equity, and done to fatisfy the conſcience of the court; the 
J-poſitions of the witneſſes, where neither the witneſſes nor 
the commiſſioners had notice of the death of the plaintiff, 
might reaſonably be of as great weight, as if the plaintiff had 
been really then living: otherwiſe great delay and expence 
might enſue to the ſuitor ; and as to the witneſs that died after 
examination, if his depoſitions were to be ſuppreſſed, the 
plaintiff, by the act of God, would be quite deprived of the 
benefit of his teſtimony; and the Maſſer grounded his opinion 


on the caſe. of Sir Randolph Crew verſus George Vernon, eſqʒ 


(a) where, upon a commiſſion to examine witneſſes, ſome 
of the witnefles were examined after the demiſe of the crown, 
dut before the commiſſioners had notice thereof, and the 


commilfioners ſurceaſed their examination after ſuch notice; "Wh 


2 — 
8 


Caſe 48. 


Lord Chan- 
cellor Kin, 


2 Eq. Ca. Ab. 
419. pl. 12. 
commiſſion 
being granted 
to examine wit. 
neſſes at Algieryg 
the plaintiff 
died, by which, 
in ſtrictneſs, the 
ſuit abated, but 
the witneſſes 
were examined 
there before no- 
tice of the plain- 


tiff's death; the 


examination 
held regular, 
tho? one of the 
witneſſes was 
yet living, 


[ 195 ] 


[ 196 ] 


(2) Cro. Car. 97, 
1 Vern, 4c. 
Burch v. May- 
En 


—̃ 


at 


— — 


ſatis faction of their debts, according to the priority of their ſeveral ſecurities. After 
which the order proceeds to give ſome directions in regard to the creditors. It is 
ebvious to perceive that the ſame perſons being heirs and likewiſe next of kin, 
(though they took only in the latter PEE occaſioned this miſtake f in Mr. 
Fernon's Repor t of the caſe. 


and 
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but before no- 
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Caſe 49. 
Lord Chan- 
cellor KiNG. 
2, Eq. Ca. Ab. 
89. pl. 15, &c. 
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and the Lord Keeper [ Coventry] the Juſtices Jones, Pelvernn, 
and Crook, with Mr. Baron Denham, held the examination re. 
gular; and the Judges further held, that the ſaid examination 
being before notice of the demiſe of the crown, the witneſſes; 
might be indicted for perjury if they ſwore falſe; in regard 
what the commiſſioners did was legal, and no inconvenience 
could reſult from allowing this evidence; whereas if it were 
to be adjudged otherwiſe, many trials, verdicts and attainders, 
where the proceedings were after the king's demiſe, but be. 
ſore notice thereof, would be irregular, which would be very 
miſchievous. 


Whereupon, after 1 counſel on both ſides, the Lord 
Chancellor ſaid, the Maſter's report was a very judicious one, 
and held the depoſitions to be regularly taken, 


Then it was inſiſted by the Attorney General, that the de- 
poſition of the witneſs that was living, and who might be 
examined over again, might be ſuppreſſed. 


But his Lordſhip ſaid, he would make no difference; and 
that, though in ſtrictneſs there was an abatement by the death 
of the plaintiff, and no ſuch cauſe in eſe, as that in which the 
witneſſes had been examined; yet it being in a court of equity, 
and where the commiſſioners and witnefles had no notice of 
the plaintiff's death, it could not, in reaſon or juſtice, affed 
the validity of the depoſitions, which were therefore allowed 
to ſtand in toto, as well with regard to the witneſs now living, 
as to the witneſs that was dead. 


Lord cn ile Paſchal. 


T TPON the marriage of Sir Themas Bromſall with Mary 
U Colina, articles were entered into, dated the 7th of 
October, 1704, whereby Sir Thomas Bromſall covenanted to 
ſettle 500 l. a year on his then intended wife {ary for her 
life, for her jointure. 


Sir Thomas Bromſall, ſoon after the marriage, died; and 
dame Mary, bis widow, brought her bill in equity, to recover 
her 500 J. per annum, and che arrears and future payments. 
And whereas the lady Bromſall had agreed to buy in a mort- 
gage on part of the real eſtate of Sir Thomas Bronyall, 1 

ptiſe 
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priſed in theſe articles; on the 5th of March, ſeptimo Anne, 
it was decreed by the Lord Chancellor Cowper, that the poſ- 
Fon of certain lands mentioned in the decree, part of the 


real eſtate of Sir Thomas Bremſall, and which was liable to a 


mortgage before made thereof, ſhould be forthwith delivered 
to the lady Bromſall; and that the tenants thereof ſhould pay 
their arrears of rents and future rents to her, and that ſhe 
ſhould enjoy the ſame, until ſhe ſhould be reimburſed what 
ſhe ſhould have paid towards the mortgage on the eſtate, with 
intereſt, and likewiſe all arrears of her annuity or yearly 
rent of 500 l. with coſts, and the Maſter to ſee what the 
ſame ſhould amount to. 


Lady Bromſall married Doctor Herbert; whereupon the ſuit 
being revived, the Maſter reported 4527 J. 155. 7 d. to be 
due for the arrears of this rent at Lady-day, 17143 which re- 
port was confirmed, By indenture dated the gth of June, 
1720, Doctor Herbert aſſigned the ſaid arrears of 4527 J. 15 5. 
-d. and all ſubſequent arrears, together with all benefit of 
the ſaid decree, and the proceedings thereupon, to the lord 
Carteret and Sir Clement Cotterell, and alſo demiſed the ſaid 
annuity or yearly rent of 500 J. unto them the ſaid lord Car- 


teret and Sir Clement Cotterell, for ninety years, if Doctor 


Herbert and lady Bromſall his wife ſhould ſo long live; and by 
deed poll dated the 12th of the ſaid June, 1729, it was de- 
clared, that the ſaid aſhgnment was intended to veſt the pro- 
perty of the ſaid debt in the ſaid truſtees, in truſt, that after 
tne lady Bromſall's death, and not before, they ſhould pay 
5501. due from Doctor Herbert and his ſaid wife, to Sir 
Thimas Croſs, baronet ; and afterwards ſhould pay 3900 J. to 
the lady Granville, in full of all demands due to her, and in 
truſt to pay the reſidue to ſuch perſons, and in ſuch manner, 
as he by his deed or will ſhould appoint, ' * 


In October, 1729, Doctor Herbert died: n lady 
Bromſall, ſurviving her ſaid huſband, died on the 2d of Aprii, 
1730. 


Under this aſſignment and deed of truſt made by Doctor 
Herbert, Sir Thomas Croſs claimed his debt of 50041. upon a 
bond due from Doctor Herbert; lady Granville alſo claimed 
the 3960 l. by way of debt due from the ſaid Doctor Herbert. 


Aud 
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And the aſſignment being voluntary as to the ſurplus, the 
queſtion was, whether the adminiſtratrix of Doctor Herbert 
who was the defendant Suſannah Herbert, or the dini 
trix of lady Bromſall, who was the defendant Elizabeth Paſchal, 
was intitled to this ſurplus ? 


And firſt it was admitted on all ſides, hut if a man in his 
own right be intitled to a bond, or other choſe en action, he 
may aſſign it without any conſideration ; but here, it was ſaid, 
was a cheſe en action, which the huſband had only in right of 
his wife, in which caſe he had no (a) abſolute title to it, 
but only a right to endeavour to reduce it into poſſeſſion, if 
he could, during the joint-lives of him and his wife ; which, 
if he ſhould not be able to do, the ſame would remain, as it 
was originally, in the wife; for which the caſe in 2 er, 


175 WA £-401. of Burnet verſus Finder, was Cited, and relied upon as 
eee 444 © 

A 
Lhe 153 > of 


in point; the court alſo appearing to be of the ſame opinion, 


2dly, It was agreed, that where the baron is thus intitled 
to a choſe en aclion | DJ, as he may releaſe or forfeit it, ſo il 
he ſhould aſſign it for a valuable conſideration, (as had un- 
doubtedly been done in the principal caſe, in reſpect to bir 
Thomas Creſs and lady Granville) it would be . : 


$ 
* 
— — 


Zar, It was alſo admitted, that in the principal caſe there 
was a diverſity betwixt the arrears of rent, that accrued during 
the coverture, and ſuch as had grown due before the cover- 
ture; and that, as the profits of the wife's land would belong 
to the huſband during the coverture, ſo the rent iſſuing out of 
the land during that time, and which was payable by the ter- 
tenant in reſpect of the profits, might belong to the huſband; 
for which reaſon, the authorities ſay, that the huſband may 
alone avow for rent incurred during the coverture (5). 


—— — 


— * 


(D] It is to be obſerved, that in all caſes where a hutband makes a ſettlement 
of his own e tate on his wife, in conſideration of her fortune; the wife's portion, 
though con ſiiting of chojes en action, and though there be no particular agreement 
for that purpoſe, is looked on as purchated by him, and will go to his executors 
Precedents in Chancery, 63, Cleland verſus Cleland, and 2 Fern. 501. Blois and 
Martin verſus Lady Hereford. The ſame point appears to have been determined 
by the Lord Cogeper in the caſe of Packer verſus V yndbam, Mich. 1715, accord- 


ing to the author's Report of that caſe. 
2 | - 7 But | 


Pre, Cha. 412. 
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But with regard to the decree. obtained for theſe Arrears by 
the huſband and wife, it was inſiſted, that this did bot any way 
alter the caſe; for that the decree was but in nature of a 
zudament and if there ſhould be a joint judgment obtained by 
1 and wiſe, and the huſband in his life-time, without 


Lord Cax- 
TERET vv. 
Pa5caals 


; ign it, thi revent the 
any conſideration, ſhould aſſign it, this would not prey 8 


judgment (nor by the ſame reaſon a decree) from ſurviving to 
DO 


the wife, if the huſband ſhould die firſt, as he did in this caſe; 
and that conſequently the adminiſtratrix of the lady Bromſall 
was intitled. | | | 


The Lord Chancellor took time till the next day to conſider 
of it, when he declared it to be his opinion, that not only Sir 


Thomas Crofs and lady Granville, (in truſt for whom this 


alignment was made) as they were juſt creditors, and for a 
valuable conſideration, were intitled to the benefit of ſuch 
aſignment ;z but that alſo conſidering how this caſe was ® cir- 
cumſtanced, even the voluntary aſſignment of the ſurplus of 
the arrears by Doctor Herbert altered the property, and would 
intitle his adminiſtratrix thereto in preference to the admini- 
ſtratrix of the lady Bromſall; for that the decree ſaid, the lady 
Bromſall ſhould hold and enjoy the premiſſes until paid, and 
that the tenants ſhould attorn to her. Now it was admitted, 
that under this decree Doctor Herbert and his lady were in 
poſſeſſion until the Doctor's death; the conſequence of which 
was, that this was an equitable extent, and to be taken as it 
would be, were it a legal extent; in which caſe it would be 
very plain, that the huſband alone might have aſſigned the ex- 
tended intereſt, as in the preſent caſe he had done ; that ſup- 
poſe a judgment be given to A. in truſt for a feme ſole, who 
married; and the cognizee of the judgment in truſt for the 
wife, and the wife thereupon, by the conſent of ſuch truſtee, 
is in poſſeſſion of the land extended; ſurely the huſband in 
ſuch caſe might alone aſſign over this extended intereſt, as he 
might the truſt of a term to which his wife is intitled; accord- 
ing to a ſolemn reſolution of this court, and which was 
afirmed in the houſe of lords in (a) Sir Edward Turner's caſe, 


- 
- ” 
o 


If the wife has 
a judgment, and 
it is extended 
upon an elegit, 
the huſband 
may aſſign it 
without a cone 
ſideration 3 ſo 
it a judgment 
be given in truſt 
ſor a feme ſole, 
who marries, 
and by conſent 
of her truſtees, 
is in poſſeſſion 
of the land ex- 
tended, the 
huſband may 
aii gn over the 
extended in- 
tereſt; and by 
the ſame reaſon, 
if the ſeme has 
a decree to hold 
and enjoy lands, 
until a debt due 
to her is paid, 
and ſhe is in 
poſſeſſion of the 
land under this 
decree, and mar- 
ries; the huſ- 
band may aflign 
it without any 
conſideration; 
fot it is in na- 


t f - 
tents JF 
15201 


(a) 1 Vern. 7. 
2 Vern. 27. 
Tuder verſus 


Samyne, Pre, Cha. 419. Packer vecſus Wyndham. 


Wherefore his Lordſhip was of opinion, firſt, that Sir 
Thomas C+:f5 ſhould be paid the money due on his bond; next, 
th. day Granville was intitled to ber 3900 J. and that the 

1 ſurplus 


De Term. S. Trin. 1733. 


Lord Can- furplus of the arrears did belong to the adminiſtratrix of dot 
| Herbert and not to the adminiſtra 
PASCHAL. Bromſall (1). 

This decree was afterwa 
lords (2). 


trix of his wife the lady 
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rds affirmed in the houſe of 
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(1) Vide Sguib v. Nynn, ante, 1 (2) 4 Bro. P. C. 168. 
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Brown & Ux' verſus Elton, 
On an Appeal from a Decree at the Rollt. 


R ohn Brown married a young gentlewoman, who had 
| 8 a legacy of 400 J. left her, payable at her marriage. Sir 

Jahn Brown demanded the legacy, but the executor refuſed to 

pay it, unleſs ſome ſettlement, or proviſion were made for the 

the lady; but on thoſe terms offered to pay the legacy. Sir 

ahn refuſed to make any ſettlement, (nor as yet had he made 

any) and with his wife brought this bill for the recovery of the 
legacy. 


The caule being firſt heard at the Rolls, it was there order 
ed, that the plaintiff, Sir John, ſhould make his propoſals be- 
fore the Maſter, and ſhould alſo pay the coſts of the ſuit, in 
ard it appeared, that the defendant, the -executor, as well 
ore the bill was brought, as alſo by his anſwer, offered to pay 


the legacy, on Sir Jus conſenting to thake the ſettlement on 
ns la dy, 


And now, on Sir John's appealing from this decree to o the 

Lord Chancellor, it was inſiſted by the Attorney General and 
Ir. Willes, that this being a legacy given out of a petſonal 
eſtate only, the plaintiff and his wife might have ſued for the 
[fame in the ſpiritual court, and recovered it, without being 
ted Corn to any terms of making a ſettlement; and meaſures 
Wo /itice ought, as much as poſſible, to be uniform and cons 
þ!tent in all courts ; that as this was a mere perſonalty, which 


25 taking from him the benefit of the law. Beſides, 400 l. 
Was a ſmall ſum to require a ſettlement for; and there have 


Vor. III. M 


laying 


L 203 ] 


Caſe 50. 
Lord Chan- 
cellor King, 


2 Eq. Ca. Abs 
241. pl. 29. 
Huſhand and 
wife ſue for a 
legacy given to 
ths wife z the 
court will not 
compel the pay- 
ment of it, un- 
leſs the buſbahd 
makes ſome let- 
tlement on the 
wites 


( 204 ] 


de huſband might releaſe (a), the impoſing terms upon him; (4) See the next 
caſs precevinge 


een inſtances (), where — has refuſed to compel the (i) Adame v. 
| Piertcy ante 13. 


4 


De Term. S. Michaelis, 1733. 


2 — 


2 


] Brown v. laying out very ſma]l portions; that fince the executor bad 'F 
5 ELTON, admitted aſſets, he was rather to be looked on as a debtor for : 
f this 4007. than as a truſtee; and ſuppoſing it to be the ca N 
N of a common debt, it muſt ſeem a pretty ſtrange defence M. 
. 1 m__ by a e (9% by his creditor, to ſay, « [ will | 
| N | not pay your debt, becauſe you have not . a jointure ot ha! 
"i ce ſettlement on your wife.“ ga. 
bl In anſy wer to which it was urged for the defendant, that those my 
Wil who would have equity, ought to do equity; that where the dit 
. huſband could recover the wife's portion at law, equity would an 
. not interpoſe, ſo as to compel a ſettlement or proviſion. for the MY 
. wife; but where the huſband comes dere to be aſſiſted in re. file 
3 covering his wife's portion, this court may give their aſſif}. = 
4M [ 204] ance on what terms they mall think reaſonable, and ſeq 
al | nothing can be more reaſonable than that care ſhould HY 
4 be taken to make a proper proviſion for the wiſe, and the 0 
9 iflue of the marriage; that agrecable to this has been TH 
| the conſtant practice, as in 2 era. 494. Lady Oxenden's caſe, | 
where it is ſaid by the Lord Keeper [ Mrigbt, ] that a court of int 
equity will oblige a huſband, who comes there for his wife's the 
bd portion, to make a ſettlement upon her by way of jointure, ane 
5 f or to ſecure a maintenance to her, in caſe the ſurvives. 80 tin 
g | in 2 Vern. 626. Lupton & Us verſus Tempeſt & al', a diver- vpe 
f ſity is taken by the Lord Cawper, between a huſband and wite's nei 
i 4 coming into equity, to demand an execution of the truſt of ally 
1 ; real ettate, (in which caſe the court will make no terms with tick 
. the huſband, foraſmuch as when the wife has recovered the han 
1 eltate, ſhe may keep it;) and where a huſband ſues there iv! tha 
hb a perſonal demand, in right of his wife; becauſe, as this latter, 755 
when recovered, will belong to the huſband, therefore this col 
court may inſiſt upon terms, as being in diminution of his right. Et 
(a) vol. 1. 382. Alto the caſe of Jacalhon verſus Milliams, (a) was cited, where but 
: the huſband was a banEr upt, and intitled to a legacy given to ett 
his wife dum ſola, and the afignees under the commiſiion fuel ow 
for this legacy; whereupon the Lord Cowper, and after him 5 
the Lord Macclesfield denied relief, until ſome proviſion was 
made thereout for the wife; for that the aftignees under tit Was 
commiſſion could be in no better condition than the huſband, tit wv 
bankrupt himſelf; and he would not have been intitied there- ( 
to without providing for his wife. So in the caſe of Du 65 
7 


verlus Hats on the lait day of petitions before the 157 
x Lor 


I 


ay 25 a cautionary proviſion in favour of the wife, has ſome- 


De Term. 8. Michaelis, 1733. 


Lord Chancellor, the huſband was not allowed to have his BAO W . 
wife's portion, without firſt making his propoſals before a ELTON. 
Maſter, in order to a ſettlement or proviſion for her, 


Neither was it material, what the ſpiritual court would [ 205 J 
have done, had the huſband and wife applied there for the le- 
gacy; fince, as this was the conſtant practice of this court, 
and a reaſonable one tod, there could be no colour to make a 
different rule here from what had been obſerved in like caſes; 
and though the ſum was but 4007. ſtill it was ſomething, and 
might ſerve to ſupply the wife with the bare neceſſaries of 
iſe; that the defendant, the executor, could not be conſider- 
ed as a mere ſtranger, for he was related to the wife, and con- 
ſequently under a double obligation, both as her relation and 
truſtee, (every executor being a truſtee for the performance 
of the will) to fee her provided for in the moſt beneficial 


Manner, 


Jord Chancellor + I found it to be the practice at my coming 
into this court, to inforce the huſband, before he recovers by 
the aid (1) of equity his wife's portion, to make a ſettlement ; 


and as ſuch practice has ſo long obtained, I ſhall not, at this 


time, take upon me to alter it; although it ſeems to break in 

phon the legal (a) title, which the huſband has to his wife's (a) See Milner 

„ : ö , : 181 v. Colme 

ber mal eftatez and this method, however, intended origin» 3 —— 

es proved inconvenient, but yet cuſtom and long uſage 

tive fufficiently eſtabliſhed it; nevertheleſs I will reverſe 

that part of the decree below, which orders the plaintiff, Sir 

% Brown, to pay colts to the defendant; for I will not One guche noe 

condemn a man to pay coſts for inſiſting upon a right, which 0 by e 
; a : 5 : pay colts in 
the law gives him: ſo let there be no coſts [A] on either ſide; this court, for 
1 HR. - b 1 - inſiſling on a 

out as the plaintiff, Sir 7% Brown, now offers to make a right which the 

iottlement upon his wife, that ſettlement muſt be made at his ls s him. 


own charge, * ( * 206 } 


Ke * adn pate — ——ä—ñä— ñ. t.. — uz — U— I IS — — — — — — —— ——— ß — = * — — * 
— I — . 2 — 


[A] Sed guer? the equity of this part of the decree, whereby the executor 
wa to pay colts out of his own pocket, (that being the cantequence of ordering 
no Colts on either fide) for a conduct which the court itielf has ever approved ot. 


(1) Vide Harri/ox v. Buckle, 1 Stra. fon v. Meusſon, 2 Atk, 420. Allurney 
230 Milner v. Colmer, ante, 2 vol. General v. Whorwood, 1 Vez. 536. 
6:9. Adams v. Pierce, ante, 11. Jero- Jacbjon v. N illiams, ante, 1 vol. 353. 
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Caſe 51. 

Sir JOSEPH 
EKYLL, © 

Matter of the 

Rolls. 


The father ten- 
ant for life, re- 
mainder to the 
fon in tail, wich 
remainder over. 
Ihe fon is un 
intant, and on 
an advantageous 
propoſal for the 
ſon's marriage, 
the father and 
infant ſon join 
in marriage ar- 
ticles and the 
father only c- 
venants, that 
within a year 
after the ſon's 
coming to age, 
the tather ana 
fon will join in 
a fine an re 
covery of tie 
tam eſt te to 
divers uſes. 
The infant fon 
ſeals the deed, 
and within a 
year after he 
comes tO age, 
join With his 
father ina nne 
and recovery; 
the in:ant ſon's 
ir ing ot thete 
articles not ſut- 
ficient to de- 
elne the uſes of 


De Term. S. Michaelis, 1754. 


Nightingale & others verſus Earl Ferrers. 


OBE RT, late baron (afterwards earl) Ferrert, was 

ſeiſed for his life only of his family eſtate, with remainder 
to his firſt, c. ſon in tail male ſucceſſively. The lord Fr. 
rers had ſeveral ſons, the firſt of whom, named Robert, was an 
infant of about ſeventeen, and a very advantageous match 
being agreed upon betwixt the ſaid eldeſt ſon and the only 
daughter of Sir Humphrey Ferrers; articles were entered into 
dated 26th of September, 1688, and the lord Ferrers and his 
eldeſt ſon Robert were parties to and ſealed the ſaid articles, 
whereby the lord Ferrers covenanted, that he and his faid 
eldeſt ſon ſhould within a year after the fon ſhould come of age, 
by fine or recovery, or ſuch other good conveyances or afſur. 
ances as the young lady's counſe] ſhould adviſe, convey and 


ſettle the bulk of the family eſtate, as to all the premiſſes (ex- 


cept the manors of A/trwell and Falcott) to the uſe of the lord Fer. 
rers for life; and as to the manors of Vell and Falcett, from 
the time of the fine and recovery ſuffered, andas to the reſt of 
the premiſſes from the death of the lord Ferrers, to the uſe 6 
the ſaid Robert * Shirley for life, remainder to his firſt, Qc. ſon 
in tail male ſucceſſively, remainder to the uſe of his younger 
brothers for their lives ſucceſſively, remainder to their firſt, 
Sc. fon in tail male ſucceſſively, with a power to the lord 
Ferrers, the father, to revoke all the uſes except thoſe limited 


to his eldeſt fon, and his then intended wiſe, and their iſſue 
male, 


the tine and recovery. 


"[*207 ] 


The marriage took effect, and the infant eldeſt fon, having 
thus during his infancy ſealed this deed together with his 
father, afterwards came of age, and purſuant to the covenant 
weithin the year after coming of age, (viz.) in Aichacima! 
term then next following, joined with his father in levying a 
fine and ſuffering a recovery; but there was no deed, after 
the moſt diligent ſearch, to be found, for leading the uſes ct 
this fine and recovery.. Afterwards the lord Ferrers revoked 
the uſes of all the premiſſes limited to his younger ſons and 


their iſſue, except as to the manors of {well and Falczit 


Robert 


De Term. 8. Michaelis, 1733. 


Nobert Shirley the eldeſt ſon ſoon after died, as did alſo his 
(aid wife, leaving iſſue only one daughter, ſince married to 
the preſent earl of Northampton. And the late earl Ferrers, 
and alſo the ſons that were elder than the preſent earl Ferrers, 
(who had been found a lunatick) were dead without iſſue 


male. 

This matter was formerly ſtirred before the Lord King, who 
was of opinion, that the ſaid articles could be intended as 
preparatory only to ſomething further, and would nat of 
themſelves amount to a declaration of the uſes. But now 
coming on again before his Honor, | 


On behalf of the preſent earl Ferrers it was objected, that 
theſe articles, that were executed by the lord Ferrers, the 
father, and his infant ſon, were ſufficient to declare the uſes 
of the fine and recovery. 


Fir/t, For that an infant's deed is not void, but only void- 
able: for which reaſon an infant cannot plead non / factum to 
his deed, as a feme covert may. 


Secondh, Becauſe when the infant in the principal caſe 
ſealed the deed, though there was no coyenant from him to levy 
the fine, and ſuffer the recovery and declare the uſes thereof, 
(theſe covenants being only his father's; ) yet the infant ſon's 
ſealing and executing the deed had this effect, (viz.) to ſhew 
his conſent to the deed, and conſequently his agreement, that 
the fine and recovery ſhould enure to the uſes of the deed. 
And ſuppoſing that, after this declaration of the uſes by the 
father, the ſon had ſaid no more in the deed than that he con- 
leared and agreed that the fine and recovery ſhould be to 
thaſe uſes; this would have been ſufficient to have declared 
the nſes, and ſurely thus much was implied by the infant ſon's 
having executed the deed, 


T'trdl;y, That a very flight thing, and We” though very 
improper, will yet ſerve to declare the uſes of a fine or reco- 
very, which require no ſet form of words for that purpoſe, but 
only enough to ſhew the intent of the parties. Now here 
was ſufficient evidence of ſuch intent: and though this was 
done by an infant; yet when the infant came of age, and had, 
within the exact time limited by the articles, levied a fine 
and ſuffered a recovery; as his execution of the deed before, 


XI 3 | ſhewed 


NicnTin- 


GALE v. 
Earl FER- 
RER S 


208] 


The Ceed of an 
intant only void. 
able. 


No preciſe form 
of words requi- 
ſt'e to declare 
the uſes of a 
fine and recove- 
rv, it being fat 
ficient it the 
meaning of the 
parties appears, 
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Niguriv- ſhewed his original intention to be, that the fine, Fc. ſhould 


GALB bb. 
Larl FeR- 


R ERS. 


2091 


be to thoſe uſes: ſo his joining with his father in the fine 
and recovery, as ſoon as he came of age, manifeſted a con- 
tinuance of ſuch intention. And as a proof that an infant's 
deed is not void, but voidable only, the common caſe was 
mentioned of an infant's making a leaſe, reſerving a rent, this 
leaſe is liable to be avoided ; but if the infant comes of age, 
and accepts the rent, ſuch acceptance affirms the leaſe, and 


makes the ſame unavoidable. 


Fiurthly, The infant. ſon's continuing in poſſeſſion of the 
manors of 4/lwell and Falcett, after he eame of age, to which 
manors he could have no title during his father's life, but un- 
der the articles and deed of uſes of this recovery, was faid to 
be a ſufficient aſſent to the articles. 


 Fifibly, Suppoſe the fon had been an infagt as well at the 
time of the recovery, as when the articles were executed, 
this had been good, and the recovery unavoidable after he 
came of age; and it ſurely could not make the caſe worſe, 
that the ſon was of age when he ſuffered this recovery. 


Farther : That the infant's ſuffering a recovery in com- 
pliance with the father's covenant, was ſtronger than a matter 
in pais; as in the caſe before put of an infant's accepting of 
rent after he came of age, upon a leaſe made during his in- 
fancy. 

AMaſter of the Ralls : Though ſight words will declare the 
uſe of a fine, Sc. yet here are no words at all uſed by the infant 
ſon, who did, it is true, join with his father in exccuting the 
articles, but it was the lord Ferrers, the father only, who co- 
venanted, that he and his fon would levy the fine and ſuffer 
the recovery to theſe uſes. The moſt then that can be made 
of this caſe is, that here a fine and recovery by the father and 
ſon, the one tenant for life, the other a remainder. man in 
tail, and the uſes are declared by the father, the tenant for 
life only, which can no way affect the uſes of the remainder - 
in tail. Neither can it be reaſonable to interpret the ſon's 
ſealing a deed (io blind and uncertain in its nature) to deveſt 
ſuch infant ſon of the inheritance of this great eſtate, and to 
make him but tenant for life thereof. The cafe put of an 
infant's affirming a leaſe for years made during his infancy, 


by 


De Term. 8. Michaelis, 1733. 


by acceptanee of the rent after he comes of age, is not Nicurix- 
{milar ; becauſe there the rent is in lieu of the profits of the 8 
land; whereas in the principal caſe no rent was reſerved, 4 
nor any inheritance given to the fon in return for the inherit- 

ance of this great eſtate, which the other ſide would conſtrue 

him out of (1). Beſides, this is a ſtale point, given up 

by carl Waſbington, the preſent earl's elder brother, who 

gave the earl and counteſs of Northampton, 15,0001. to 

join in a fine and recovery, to reſettle the whole family 

eſtate, which accordingly has been done in a folemn 

manner, and ſome proviſion (though a ſmall one) has been 

made for the unfortunate preſent ear] the lunatick. Where- 

fore the Maſter of the Rolls, agreeably to the opinion of the 

Lord King, diſallowed and over-ruled this claim, as likely to 

put the lunatick earl to an unprofitable. expence and an un- 

ſucceſsful ſuit. [B] 


[B] Sir Peter Temple tenant for lite, remainder to his ſon Richard T7. emple for 
Is remainder to his firſt, c. ton in tail, Sir Peter Temple by indenture 
tripartite (between Sir Peter of the firſt part, Richard of the ſecond part, and 
J. . of the third part) covenanted to Jevy a fine of the premiſſes; but Richard 
the ſon did not join in any covenant in the deed, nor in the kne, but fealed the 
weed, And by Hale Ch. J. This can be no ſurrender, in regard the remainder” 
man canuot ſurrender, but only releaſe to the tenant For lite. And the bare 
ſealing the deed by Richard the fon, will neither ſurrender nor releaſe his eſtate, 
conlequently the Contingent remainder to the firſt, c. fon is preſerved, there 
being a right of freehold ſubſiſting in Richard the lon, 1 15 


3 — of this 
cht. H lus Riſley, 3 K 818. A A es, , 
ry it, Hale verſus ey, 3 Keb. 326, 759, 81 Rep 77 


: | 1 £97 Yn 
[1 Sed vide Case! v, Buckle, _ in conſideration cf WH. 2 £4, 4 
2 791. 244. 45 d the contracts of infants | | Fat 
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Caſe 32. 
Sir Jose rA 
JexYLL, 
Maſter of 
the Rolls 


_- 


Ca, temp. Tal. 
So. 

2 Ed. Ca. Ab. 
31. pl. 42. 
255, pl. 12. 
462. pl. 17. 
501. pl. 35 
Money agreed 
to he laid out in 
land, ſhall be 
taken as land, 
and go to the 
heir, And no 
diiference where 
the money thus 
agreed to bs laid 
out and ſettled, 
is depoſited in 
the hands of 
truſtces, and 
where it remains 
in the hands of 
the covenantor 2 
'The agree- 
ment binding 
in both aſes, 
and making it 
as land. 


Charles Earl of Carliſle, Eliza- 


in fee, The 300 years term to be void if no daughter, and 


Doe Term. 8. Michaelis, 1733. 


Edmund Lechmere, Eſq; Nephew — 
and Heir of the late Lord Lech- Plaintiff, 


mere, 


beth Lady Lechmere, Wi- Defend 
dow and Agminiſtratrix of *CIENUAanty, 


the LordLechmere, & al', 


HE bill was brought by the nephew and heir of the 


late lord Lechmere, ta compel a ſpecific performance of 
marriage articles, 


Upon the marriage of Nicholas late lord Lechmere, with the 
lady Elizabeth Howard, one of the daughters of the defendant 
the earl of Carliſle, articles were entered into, dated goth of 
April, 1719, whereby, reciting the ſaid intended marriage, the 
carl of Carliſle covenanted ta pay the lord Lechmere 6000 J. as 
the portion of his ſaid daughter, and the lord Lechmere cove. 
nanted for himſelf and his heirs, with certain truſtees, with- 
in a year after his marriage, to lay out the ſaid 6oool. and 
24, 00 /. of his awn money, in the purchaſe of frechold 
lands and tenements in fee-ſimple, in poſſeſſion, in the ſouth 
part of Great Britain, with the conſent of the earl of Carlife 
and the lord Morpeth, their executors and adminiſtrators ; the 
lands when purchaſed to be ſettled to the uſe of the lord Lech- 
mere for life ſans waſte, remainder to truſtees and their heirs 
during his life, to ſupport contingent remainders, and after 
the lord Lechmere's death, in trult to pay 800 J. per annum, 
clear of all charges, (except parliamentary taxes) to the de- 
fendant the lady Elizabeth Howard, his then intended wife, 
for her jointure, and after the determination of theſe reſpective 
eſtates, remainder to the firſt, c. fon of the marriage in tail 
male, remainder to truſtees for 500 years, to raiſe portions 
for daughters of the marriage, remainder to the lord Lechmert 


until the purchaſe made, the intereſt to be paid to the ſeveral 


parties 
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the land when purchaſed, at the rate of 5 J. per cent. 


part of the portion to the lord Lechmere, and gave his bond 
for the remaining 2000 J. which had alſo been ſince paid to 
the defendant the lady Lechmere. 


The lord Lechmere was ſeiſed of ſome lands in fee at the 
time of the marriage of about 300 l. per annum, and after his 
marriage purchaſed ſome eſtates in fee of about 500 J. per. 
annum, and fome eſtates for lives, and other reverſionary 
eſtates in fee, expectant on lives, and contracted for the pur- 


June, 1727, died inteſtate, without iſſue, and without having 
made a ſettlement of any eſtate. None of the purchaſes or 
contracts were made by the lord Lechmere with the conſent of 
the truſtees. Mr. Lechmere, his lordſhip's nephew and heir, 
brought this bill to have a ſpecific performance of the articles, 
and the 30,000/7, laid out as therein is agreed, and to have in- 
tereſt at the rate of 5 J. per cent. in the mean time. 


mere intended only a proviſion for the lady and the ifſue of the 
marriage: and the plaintiff claiming under the limitation of 
the remainder in fee to the right heirs of the lord Lechmere, 
the articles as to him were voluntary, and therefore ought not 


reſt of the perſonal eſtate, ſhould be diſtributed according ta 
the ſtatute, 


theſe articies is, whether the heir at law be intitled to have this 
32,0007. taken out of the perſonal eſtate and inveſted, pur- 
ſuant to the articles; or, in other words, whether. the ſame 


be to be taken as land? and I hold that it muſt, for theſe 
teaſons: 


Fir, 


chaſe of ſome eſtates in fee in poſſeſſion, and on the 18th of 


The defendants in their anſwer inſiſted ; that the lord Lech. 


to be carried into execution in his favour, to the prejudice of the 
widow and next of kin; that the whole real eſtate of the lord 
Lechmere, or at leaſt ſo much as was purchaſed or contracted | 
for after the marriage, ſhould be ſubject to the lady's jointure | 
of $001, per annum, and that the whole 30,0001, with the 


Upon this caſe Sir Joſeph Fekyll, Maſter of the Ralls, after 
deliberation, thus delivered his opinion. The queſtion upon 


parties that would have been intitled to the rents and profits of eee 


Earl of 


The marriage took effect, and the lord Carli i/ſe paid 4000 I. CARLISLE. 
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Firft, For that the lord Lechmere was compellable in equity 


to lay out this 30,000 /. and ſettle it agreeably to'the articles, 


Seeondly, Wenne the lord Lechmere living after the year 
within which time the purchaſe was to be made and ſettled, 
had broken his covenant. 


Thirdly, For that, in conſequence thereof, the truſtees might 
have brought their bill, and have compelled his lordſhip in 
his life-time to make ſuch purchaſe and ſettlement. 


Fourthly, For that the truſtees not commencing their ſuit 
in equity, or at law, ſhall not prejudice any perſon intitled to 
have this ſettlement made, And 


Fifthly, In regard the land deſcended, and which was under 
the value of what the lord Lechmere was bound to ſettle, ſhall 
not be taken for or towgren a fatisfaction of the lands articled 
to be ſettled, 


With reſpect to the , it is moſt plain, and according 
to the expreſs words of the articles, that the lord Lechmere 
was bound to lay out the ſum of 30,000/7. in the purchaſe 
of freehold lands in fee-fimple, and to ſettle them purſuant 
to the article, and this within a year after the date of the 
articles: this ſeems ſo evident, that nothing will be attempt- 
ed to be ſaid againſt it. 


24, It ſeems almoſt equally clear, that the lord Lechmerr's 
not having made this purchaſe and ſettlement within a year 
was a breach of his covenant. It has indeed been objected, 


that ſomething was to be done previouſly by the truſtees, (vix.) 


that they were to conſent ; but my opinion is, that the truſtees 
were not to do the firſt act: the lord Lechmere ought to have 
propoſed his purchaſe and ſettlement, upon which the truſtees 
were to have ſignified their agreement or diſagreement there» 
to; whereas in the preſent caſe it is not pretended his lord- 
ſhip made one ſingle ſtep towards this ſettlement ; conſequent» 
ly he had broken his covenant. 


37% „ The covenant being thus broken by the lord Lechmere 


the truſtees might either have brought an action at law on the 


covenant, or a bill in equity, to have compelied a ſpecifick 
ee thereof. The wife's fortune had been advanced, 
{viz.) 4 o. in money, and 2000 %. ſecured by bond; ſo 


2 | that 
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that the truſtees had plainly this power; but it is probable 
they thought all was ſafe, and that the lord Lechmere“ was 
well able (as indeed he was) to make a purchaſe z and that, 
in the mean time, it would be more beneficial to him to 
receive the intereſt of the money, than the profits of the 
land. Now, if the truſtees had, after the expiration of 
the year, fled their bill for an execution of theſe articles, a 
court of equity would, and muſt, have decreed a performance, 
And taking this to be fo, 


ah, The forbearance of the truſtces in not doing what it 
was their office to have done, ſhall *n no fort prejudice the 
refluy que truſts; ſince at that rate it would be in che power 
of truſtees, either by doing, or delaying to do, their duty, to 
affect the right of other perſons; which can never be main- 
tained. Wherefore the rule in all ſuch caſes is, that what 
ouoht to have been done, ſhall be taken as done, and a rule 
{> powerful it is, as to alter the very nature of things; ta 
make money land, and, on the contrary, to turn land into 
money; thus money articled to be laid out in land, ſhall be 
taken as land, and deſcend to the heir; and on the other 
hand, land agreed to be fold, ſhall be conſidered as perſonal 
eſtate. 1 Salt. 154. 


Indeed it has been objected, that there is a difference 
betveixt money being depoſited in the hands of truſtees to be 
weſted, and where there is no ſuch depoſit, but a man 
covenants {as here) to lay out ſo much money in land, and to 
jettle it. 


Reſp”: But as to this, there is no manner of difference HK 
rezlon; for the nature of the thing is changed by the agree- 
ment, of which it is the buſineſs of a court of equity to in- 
iorce an execution. In the caſe of Ketleby verſus 4tweed, 
1 Fern. 298, it was agreed by marriage articles, that the wife 
naving 1500 J. portion, the huſband ſhould add 500 J. more 


W tbe 611414 for life, rema'nder to the wife for life, remainder to thefirſt, tec. ſon, 


Caughters, remainder in fee to the huſband. They have iſſue a daugh 
ec which the daughter dies, before the purchaſe made, and then 
land, go to the heir of the bulband, | | 


to itz and that the whole ſhould be depoſited in truſtees hands, 


Lrcumers - 


V. 
Farl of 
CARLISLE, 
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A truſtee for- 
bearing to do 
what it was his 
office to do, ſhall 
not prejudice 
the ceſtuy que 
truſt; for then 
it would be in 
the power of a 
truſtee to affect 
the right of a 
ceſtuy que truſts 


Whatever for 

a valuable cone 
ſideration, is co- 
venanted to be 
done, ſhall, in 
equity, be look- 
ed on as done: 


thus, money agreed to be laid out in land, ſhall be taken as land; & e converlve 
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15co l. in the 
hands of the 
wife's truſtees, 
and 500 l. in 
the hulband's 
hands is cove- 
nanted to be 
laid out in land, 
and ſettled on 
remainder to the 


ter, the huſhand dies, ſdon 
the wife dies; the money thall, as 


until 
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Muney articled 
ON mamriage do 
be laid ou: in 
land, and ſet- 
tled, malſ go as 
land, though 
the wife be gend 
without idue. 


De Term. 8. Michaelis, 1733. 


until a convenient purchaſe could be ſound out for inveſti 

the ſame in land, which, when purchaſed, ſhould be ſettled on 
the huſband and wife for their lives, with remainder to their 
firſt, &c. ſon in tail, remainder to their daughters in tail, remain. 
der to the right heirs of the huſband, Before the making of the 
purchaſe the huſband died, leaving iſſue by his ſaid wife a daugh. 
ter, who died about a month old, The wife adminiſtred to 
the huſband and daughter; and the heir of the huſband brought 
his bill to have che money laid out in the purchaſe of land to 
be ſettled on the wife for life only, remainder ta the plaintiff 
in fee; and though the then (a) Lord Keeper [North] re- 


fuſed to make a decree for that purpoſe, and diſmiſſed the bill, 


but without coſts, yet the party did not think fit to reſt there, 
but reheard the cauſe before the Lord Chancellor Jeſfereys (b) 
who decreed for the heir, holding, that the money was bound 
by the articles, and ſhould be for the benefit of the heir, as 
the land would have gone, if purchaſed, This caſe is in point, 
and the determination often allowed to be right ; wherein it 
is obſervable, that but part of the money, (viz.) that of the 


wife was in truſtees hands, the huſband not having depoſited 


the 5001. which he was to advance; and yet no difference 
was taken with regard to the two ſums : alſo, there was a 
failure of iſſue of the marriage, (as here) and the diſpute be- 
twixt the wife, the adminiſtratrix of the huſband, and the col. 
lateral heir, who was as much a volunteer as the remainder 


men in the principal caſe, and equally out of the conſidera- 


tion of the articles; notwithſtanding which the decree was 
as above, taking the money to be as land, as well with re- 
gard to the collateral heir, as to the iſſue of the marriage. So 
in 2 Fern. 101, Laney verſus Fairchild, money by marriage 
articles was to be laid out in land, and ſettled on the huſ- 


band and wiſe, and their iſſue, remainder to the heirs of the 


wife, the wife died in the life-time of the huſband ; and de- 
creed for the heir of the wife againſt her adminiſtrator ; the 
money being ſaid to be bound by the articles, agreeably to the 
reſolution in the above cited caſe of Kettleby verſus 4twoud; 
though no money appeared to have been depoſited and an 
execution of the agreement was aſked by the collateral heir at 
lawy who could not be within the immediate view and proſpet 


De Term. S. Michaelis 1733. 


of the articles. And indeed this is no more, than what even 

courts of law have come into; for which reaſon, when mo- 

ney by a marriage agreement is articled to be inveſted in 

land, that money is held not to. be aſſets for payment of 
debts, according to the caſe of Lawrence verſus Beverly, cited 

in Kettlcby verſus Atwood ; where money ſecured by a mort- 

gage, to which an executor was legally intitled; yet, being 
articled to be laid out in land, and ſettled on the iſſue of the 
marriage, it was by Hale Chief Juſtice, on a ſpecial verdict, 

adjudged to be bound by the articles. 

The cafe of Knights verſus Athins, 2 Side, 20. is ſtill 

ſtronger to this purpoſe : upon marriage articles 15001. was 
the wife's portion, to which the huſband was to add 1500/7. 

the whole 30007. to be inveſted in land, and ſettled on the 
huſband for life, remaindef to the wife for her jointure, 
remainder to the heits of their two bodies, ſtopping 
ſhort there, and not expreſſing where the eſtate ſhould go 
afterwards, The huſband “ died without iſſue; upon 
which his collateral heir brought his bill to have the money 
laid out in a purchaſe of land to be ſettled on the wife for 
life, remainder to the plaintiff in fee, as heir at law of the 
| huſband, The objection was, that it was reaſonable the 
remainder in fee ſhould go to the right heirs of the ſurvivor, 
and conſequently, that the wife having ſurvived, was intitled, 
or at leaſt, that ſhe had a good claim to her own 150c /. 
or the land to be purchaſed therewith ; but for the heir of 
the huſband it was anſwered that this muſt be taken as if 
the bill had been brought in the life-time of the huſband and 
wife, when the court would have decreed the remainder 
in fee to the huſband. Accordingly the Lord Feffereys de- 
creed the whole money to the heir of the huſband, on a pre- 
ſumption that it was ſo intended. Here then the heir of the 
huſband was allowed to go away with the fee, though no 
money had been depoſited in the hands of truſtees, though 
the heir was out of the conſideration of the articles, and tho” 
there was no expreſs limitation to the heirs of the huſband ; 
which I take to have been a right decree. 


In 2 Fern. 227. Symons verſus Rutter, there is this caſe : 
was agreed by marriage articles, that 500 J. of the wife's 155 


Lecumere 
. 


Earl of 
OCARLISLE. 


Money articled 
on marriage to 
be laid out in 
land, and ſet- 
tled, is not aſſets 
even at law. 


Money, part of 
which is the 
huſband's, and 
other part the 
wife's is on mar- 
riage to be laid 
out in land, and 
ſettled on the 
huſbana for life, 
remainder ty 
the wife for life, 
remainder to the 
heirs of their 
two bodies, and 
the uſes go no 
further ; the 
heir of the huſ.. 
band ſhall have 
the whole. 


. 


Where money is 
on marriage t 
be laid out in 
a purchaſe, and 


ſettled to the common uſes in a marriage ſettlement, adding the clauſe, that the purchaſe Nall be made 
With the content of the hutband and wite, it makes no diveriity, though no conſent was given to any 
5 e mode during the life of the huſband and wife; for {till the money ſhall be taken as land. 


tion 
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8 r 


Lecnutrzr tion ſhould be lodged with Sir Franeis Child and William Pain, 


11 Ve to be placed out at intereſt, until it could be inveſted in a 
wo 2 oO urchaſe, with the conſent of the wife and her then intende 
i Gai. Þ 4 | | d 
= huſband, in houſes, or lands of inheritance, to be ſettled on 
\ 1 the huſband and wife for their lives, remainder to the heirs of 
bw their two bodies, remainder to the heirs of the body of the 
- "iy 
1 


> 


wife, remainder to the wife's brother in fee; the 500 J. was 
depoſited in the hands of truſtees, and before any purchaſe 
made, the wife died without iſſue, and the huſband having 
afterwards received the intereſt during his life, died ; upon 
which the wife's brother brought his bill for this money, by 
virtue of the remainder in fee limited to him, as brather and 
heir of the wife, and alſo as: having adminiſtration to her 4; 
tons non adminiſtered by the huſband, who ſurvived the wife, 
Trever, Rawiinſon and Hutchins were at that time lords com- 
miſſioners of the great ſeal, the two former of whom held, 
that the 500 “. being to be looked on as money, and not 23 
land, belonged to the defendant as adminiſtrator of the hu. 
band; that it was not in all events to be laid out in a purchaſe, 
i | | but only by conſent of the huſband and wife, who, it did not 
1 appear, had ever conſented; and if it had been inveſted, and a 
ſettlement made, the huſband, as tenant in tail, might have 
barred it by a recovery, On the contrary, Hutchins con- 
ceived, that this 5007. being money agreed to be laid out in 
land, was to be taken as land; that it was plain, after the 
death, either of the huſband, or of the wife, it was to be look- 
ed upon as land, and the purchaſe might have been made 
during the life of the ſurvivor ; that by the articles the ſur- 
vivor was intitled to the intereſt only during his life, and until 
the purchaſe made; and having no iſſue, he could be but 
tenant in tail aſter poſſibility of iſſue extinct; that, to him, 
this caſe ſeemed to be governed by the rule that had been 
taken in the ſeveral caſes of Fh;twick verſus Jernin, or Lau- 
rence verſus Beverley, and Kettleby verſus Atwood, and mult not, 
upon the ſame circumſtances, be deemed perſonal eſtate, 


which in other cafes had been looked on as land, and gone 28 
real eſtate, | 
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In this laſt caſe I obſerve, it was admitted, that if there 

had not been the clauſe in the articles, that the purchaſe ſhould 

F 229 J de made with the content of the huſband and wife, it muſt have 
| | been 


not, 
ates 
ne 28 


there 
hould 
have 

been 
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been taken as land: now ſuch clauſe makes no manner of 
difference; for, upon a convenient purchaſe being propoſed, 
the court would have taken on themſelves to judge thereof; 
and, without ſome reaſonable objection made, would have 
ordered the money to be laid out in it, ſo that ſuch clauſe 
ſeems to have been immaterial in the marriage articles, and 


as if omitted, and the opinion of Hutchins to have been well 
grounded, | | | 


Yut againſt this there hs been objected the caſe of Chicheſter 
verſus Bickerflaff, 2 Vern. 295. Where, upon Sir Joon 
Chiche/ter's marrying the daughter of Sir Charles Bicker/laffy 
Sir Charles articled to pay 1500/. as part of his daughter's 


portion, which, together with 1500 f. more to be advanced 


by Sir John Chicheſter, was, within three years after the mar- 
riage, to be inveſted in land, and ſettled on Sir Jahn Chiche/ter 
for life, remainder to his intended wiſe for lif2, remainder to 
their firſt, Ec. ſon in tail male, remainder to the daughters 
in tail, remainder to the right heirs of Sir J%n the huſband, 
Within a year after the marriage Sir John and his lady both 
ſe!] il] of the ſmall-pox, the wife died firſt, and three days after 
Sir Jahn died, without iſſue, having made his will, and ap- 
pointed his ſiſter, Frances Chichefter, his reſiduary legatee. 


Sir Arthur Chicheſter, the brother and heir, brought his 
bill, claiming the money thus agreed to be laid out in land, 
the remainder in fee whereof, in caſe of failure of iſſue of the 
marriage, was to go to the heir of the deceaſed buſband. Sed 
fer curiam ; this money which would have been land, as to the 
ilue-of the marriage, yet, now the huſband and the wife are 
dead without iffue, is turned into money again, and under the 
power of the huſband to diſpoſe of as he pleaſed. It ſhould 
have gone to his adminiſtrator, had there been no will, 4 for- 
tori will it, in the prefent caſe, go to his reſiduary legatee. 

Now, with reſpect to this caſe, it is remarkable, that the 
wife died within three years after the marriage, during which 
period the purchaſe was to be made; ſo that the time, was not 


then it continued money; or, poſſibly, the court had ſome 
evidence to induce them to believe Sir. John Chichsfler looked 
en the money as perſonal eſtate: and if this does not giftin- 


guiſh 


come within which the money was to be laid out, and tilt” 
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De Term. 8. Michaelis, 1733. 


Lecnmenn guiſh it ſrom the other caſes, I doubt, in oppoſition to fh 

. ; . 1 5 

1 decrees, the reſolution here given would hardly be 
Canttsts. maintainable. | 


Money articted Afterwards came the caſe of Lingen vetſus Soꝛoray, (g in 
to be laid out 715, reported in the Book, called The Abridgment of Caſes in 


in lands, and 


3 4 buſ- Eguity, 175, where 700 J. of the huſband's money, and 7001, 
and and wite et 5 : | 
and iffue, re. of the wife's money, was, on a marriage, articled to be laid 
mainder in fee . : R : 

he huſband, Out in land, and ſettled on the huſband for life, remainder to 


will paſs by the the wife for life, retnainder to the firſt, &c. ſon in tall male, 

vat heel remainder to the daughters in tail, remainder to the heirs of 

de huſband, The huſband deviſed all his perſonal eſtate to 

his wife, and all his real eſtate to the plaintiff, and died without 

iſue. Whereupon it was decre2d, that the money articled 

to be laid out in land, was as land, and could not paſs by the 

deviſe of the [C] perſonal, but belonged to the plaintiff, 28 

de.erviſee of the real eſtate. And this decree, firſt made by the 

(aa Lord Harcourt, in 1711, was affirmed, in 1715, by the Lord 
Cowper, 


(% 2 Vol. 171. Still later than this caſe, was, that of Edwards verſus (a) 
The Counteſs of Warwick, decreed in chancery, and affirmed in 
the houſe of lords, where money was articled to be laid out in 
land and ſettled on the huſband and wife, and the iſſue of the 
marriage, remainder to the heirs of the huſband, There was 
iſſue, but ſuch iſſue died without iſſue before the money was 
laid out; and decreed, that the money was to be looked upon 

ne | reve ge as land, and ſhould go to the heir. Neither is the objection, 


volunteer or R ; 
not, is intitled to the benefit of the truſt; and no reaſon that the truſtce ſhould keep the eſtate, 


* 


WIFI” WE —_ 


* — — 


(g) See alſo Precedents in Chan. 400, and vol. 1. 172. In which laſt book 
the caſe is more fully reported, and agreeavly to the Regiſter's book. 


[C] It is obſervable, that the huſband might have deviſed this t406/, (ſubje& 
do his wife's etate for lite) either as real or perſonaleſtate, according as he ſhould 
dave ſignified his intention. Thus, if he had in his will deſcribed it as fo much mo- 
ney agreed to be laid out in land, this would have been ſufficient to have made 
it paſs as perſonal eſtate, and by a will not atteſted by three witneſſes; but with 
out ſuch a particular interpoſition of the teſtator, manifeſting his intention, 1 
remained as land, and conicquently belonged to the deviſee, or repreſentative 
the real, not of the perſonal efiate. Determined in the caſes of Cr verſus Addeu- 
kroke, Hiilary, 1719, Fulham verſus Tones, Mich. 1720, both by the Lord Parker. 
But more particularly in the cate of. £dwyards verius The Ceunte/s of Warwick 
vol. 2. 171. | 

that 


De Term. 8. Michaelis, 1733. 
that the plaintiff is a volunteer, of any weight; for this is the 


or not, or be the limitation under which he claims, with, or 
without, a conſideration, is intitled to the aid of a court of 
equity, in-order to avail himſelf of the benefit of the truſt. 
There can be no reaſon, that the truſtee ſhould retain to his 
own uſe the truſt money. or eſtate, with reſpeCt to which he is 
barely an inſtrument, in breach of the confidence repoſed in 
him. Any voluntary bond is good againſt an executor or 
adminiſtrator̃, unleſs ſome creditor be thereby deprived of his 
debt. Indeed, if the bond be merely voluntary, a real debt, 
though by ſimple contract only, ſhall have the preference; but 
if there be no debt at all, then a bond, however volyntary, 
muſt be paid by an executor. Beſides, in ſome caſes, this 
court may be under a neceſſity of determining queſtions be- 
tween volunteers, I mean, between perſons that are really 
ſuch, with regard to thoſe from whom they claim; as where 
the heir comes to have his real eſtate diſincumbred, by apply- 
ing the perſonal eſtate in exoneration thereof, there the ob- 
jection of being a volunteer is ſtrong againſt the plaintiff, and 
yet the court of equity muſt determine the point, 


In 2 Vern. 322. Holt verſus Holt, the father of J. S. articled 
with a carpenter to pay him 1000/7. for the building of an 
| houſe upon his land, and the carpenter articled with the 
father to build the houſe. The father died inteſtate before the 
| houſe was begun to be built, and the land on which the houſe 
was to be built, deſcended to the ſon and heir. Held, that the 
lon might compel the widow and adminiſtratrix of the huſband, 
who owned the ground on which, Sc. to lay out the 1000 l. 
| in building the houſe, although the ſon, who ſought, and was 
allowed to take the benefit of this covenant, did not intitle 
himſelf thereto by any manner of conſideration. _ 


So in Vernon verſus Vernon (a), decreed firſt by the Lord 
king, and affirmed in the houſe: of lords. A. covenanted on 
his marriage to lay out 70007. in land, and ſettle it on him- 
ſelf for life, remainder to his wife ſor life, remainder to the 
firſt, Sc. fon of the marriage in tail male, remainder to the 


ould 
mo- 
made 
with 
nz u 
Ive 


[dden- heirs male of the body of A. remainder to F's brother for life, 
ar ker. 
vicky [if the huſband dies without iſſue * and leaving only daughters, 


cher, 
38 III. 


that 


caſe of a truſt, and every ceſtuy que truſt, whether a volunteer 
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Any voluntary 
bond good a- 
gainſt the exe- 
cutor, though ta 
be poſtponeJ to 
a ſimple contract 
debt, 


L223 


A.'s father ar- 


ticles with a 


carpenter to paß 
him 10c01. to 
build an 

houſe on his 
eitate, the car - 


: penter covenants 


to build it. A. 
dies; the heir 


of A. ſhall com- 


pel the building 
of the houſe, 
and the executor 
to pay for it, 


Articles on mar- 
riage, whereby 
maney is agreed 
to be laid out 
in land, and 
ſertled, in de- 


fault of iſſue 
male of the 


marriage, on 
the huſband's 
brother, ſhall, 


be performed in favour of the bra 
tho" they were; voluntary, and tho' the huſband might have barred ſuch remainder, 


(a;vol. 2. 604. 
remainder 
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Vs. 


Farl of 
CARLISLE. 


L 2241 


A. covenants 
for hinteit and 
his heirs, that 
he will purchaſe 
lands, and ſet- 
tie the faine on 
himſelt for te, 
remainder tO 
his wife {or li e, 
remainder to 
his firit, &c- 
ſon, remainder 
to himſelt in 
fee 3 equity will 
compel the exe- 
cutor to Jay out 


De Term. S. Michaelis, 1733. 


remainder to his firſt, Ic. ſon, Now, though this-remainder 
ſeemed merely voluntary, and out of all the conſiderations of 
the marriage ſettlement, and though, A. (as was there well 
urged) had the land been ſettled by him in his life-time, 
might have barred the brother by a common. recovery, yet, on 


A.'s leaving only daughters, equity compelled a ſpecihe per- 
formance of the covenant. (1) | 


There remains then only the laſt point, which is, whether 
the lands which deſcended from the lord Lechmere to. his heir 
at law, ſhall be taken for or towards a ſatisfaction of the 
covenant, as to this remainder limited to his own right 
heirs, 


And here it is objected, that the Jord Lechmers covenants 
for himſelf and his heirs, to lay out 26,0007. in the purchaſe | 
of Jands, and to ſettle the ſame on himſelf and wife, and firf, 
Oc. fon, and for portions for daughters, remainder to his own 
right heirs. So that in this caſe the heir is debtor, as bound 
in the covenant, and yet claims as a creditor.under the co- 
venant, which is inconſiſtent, (v:z.) for the ſame perſon to 
be both debtor and creditor ; and as far as the heir has real 


aſlets, the aſſets are at home already, and cannot be ſucd 
for. 


the money, though the heir is both Jebtor and creditor, 


Reſp': So, if a man articles for a purchaſe, and binds him- 


ſelf, bis heirs, executors, Sc. he may as well be called, in 


that caſe, covenantor and covenantee, as in the preſent; aud 
yet, in reſpect of the different rights that arz in him, the heit 
may compel the executor- to compleat the purchaſe for him, 
Though, to ſpeak properly, the heir at law cannot be con- 
ſidered as a creditor any more than as a purchaſor under his 
anceſtor, but as heir, he is the repreſentative of his anceſtor, 
2s to be intitled to all the real eſtate, which the anceſtor dicd 
ſeiſed of; and, on the other hand, liable to anfwer all the 
burdens to which fuch real eſtate is ſubject. 


Then, with regard to the lands left to deſcend, ½, Its 
plain the covenant does not relate to the lands which wen 
his lordihip's at the time of entering into the articles, tit 


3 


_ 


—— — 


(1) Et vide O geede v. Strede, ante, 2 vol: 245. 
5 word 
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words being future, (viz.) that he wou purchaſe lands, 2dly, 
The purchaſe of the leaſehold eſtates for lives, or reverſions 
expectant on eſtates for lives, are nothing to the purpoſe, ſince 
the lands to be bought are expreſsly mentioned to be lands of 
inheritance and in fee-ſimple, whereas theſe could not anſwer 
the intent of the articles. Indeed, what ought to govern in 
all theſe caſes of implied ſatisfaction, is the intention of the 
parties. Now, in the principal caſe the intention of the 
party does not plainly appear, that his eſtate which he per- 
mitted to deſcend, and which did not amount to the value of 
what he articled to purchaſe, ſhould be for or towards a ſatis- 
faction, conſequently this would be to diſinberit an heir by an 
implication not neceſſary, contrary to the known maxim of 
law. | 


WI 
und 
Co- 
n t0 

real 
(ues 


where a man upon his marriage covenanted to purchaſe larids 
of 200 l. per annum, and to ſettle them on himſelf for life, re- 
mainder to his wife for life, for her jointure, remainder to 
his firlt &c. ſon in tail male, remainder to his daughters in 
tail; and the father purchaſed lands of 2001, per annum, after 
which he made no ſettlement, but permitted them to deſcend. 
Whereupon this was decreed to be a ſatisfaction of the co- 
venant: here the father made a purchaſe fully ſufficient to 


; him- anſwer the 200 l. per annumi. The book takes notice, that the 
led, in lands were worth 200 J. per annum, which imports, that they 
t; aud were juſt of that value; and this plainly ſhews, that the lands 
he heit | were bought with an intention to ſatisfy the covenant, and 


Ir him. te eldeſt fon could not complain, or object, when he had his 


ze con- 2007. per annum from his father, that it was another eſtate 
ider bis than what was covenanted to be ſettled upon him, (viz.) that 
eſtor, ſo it was a fee-timple inſtead of an intail; for which cauſe this 
tor died icems to have been a reaſonable decree, And, by the way, 


er all the if the eldeſt ſon had aliened the fee, and died without iſſue, 
I do not think the ſecond ſon could have recovered under theſe 
articles; for if it had been an eſtate- tail, he might have barred 


ft, Its 
1 | | aſe the 
1 it by 2 recovery [D]: whereas in the preſent caſe the lord 


ich welt 
icles, the 


————— 


As to the caſe of Wilcox verſus Pilcox, 2 Vern, 558. 


LrcuMent 
WV, „ 


Earl of 
CARLISLE, 


It is the inten. 
tion of the par- 
ty which makes 
the pretended 
equivalent a 
ſatisfaQtion, ot 
not. 


A father's per. 
mitting lands to 
deſcend in fee, 
if juſt of the 
ſame value with 
lands covenants 
ed to be ſettled 
in tail; this is 
a ſatisfaQtion, 
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— 


word ext {on ought to be barred of his — 
= | 5 


ID] But Quœre, if the eldeſt ſon had died, (as be might have done) before the 
nen next derm, ſo that he could not have {uttered a recovery, whether then the 


Lechmere 
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| LECHWERE Techmere has not permitted lands to deſcend: to his heir to the 
®| Fort of value of what he articled to purchaſe, and lands of leſs value 
= Cantiite. Hall never be looked upon as an equivalent. The lands to 
Wi | A matier of tefs be purchaſed according to the covenant are to be to the 
_ . value cannot be | an 
= taken in lat. amount of 26,0007. and as the lands parchaſed before the I 
. | 3 _ marriage, together with the leaſehold and reverſions purchaſed, 1 
1 ; value. - afterwards, are not to be taken as part of the lands to be } 
F | | bought and ſettled : fo the reſt of the purchaſes which he made I 
= | ; are of very inconſiderable value, and it cannot be preſumed his i 
1 . lordſhip intended they ſhould: be fo conſtrued. I 
R | ae | wiat n the caſe of Goog/ellow verſus Burchet, 2 Vern. 4 2 ; 
5 Valse left taa man on the marriage of his daughter, gave a bond to her 
aden ter huſband for part of the portion, after which by his will he 
bt 8 po:U0n gave her land of much greater value, and yet this was held 
: 41 . to be no ſatisfaction, [E] although there were not aſſets to 2 
| pay debts, which ts a ſtrong caſe. And there it is laid down tl 
* as a rule, that where a legacy has been decreed to go in ſa- 10 
i | 27 } tisfation of a debt, it muſt have been grounded. upon ſome of 
; Evidence, or at leaſt upon a ſtrong - preſumption that the teſ- m 
| : tator did ſo intend it; but in the preſent caſe there 1 is no 1 la 
8 | eridence, nor any room for ſuch a preſumption, = 
19 ; In the caſe of Cuthbert verſus Peacock, 1 Salk. 1 55. it was. a 
_ inſiſted on as a rule, that where a debtor gives a legacy I. 
_ | greater than his debt, it ſhall be intended a ſatisfaction, be- th 
ff cauſe the teſtator muſt be preſumed to be juſt before he is Ja 
Wi bountiful. But the Lord Cowper ſaid, it might as well be 1 
Wo preſumed that a debtor, where there are aſſets, intends to be * 
* both juſt and bountiful. So in Cranmer's caſe, Salt. 5c8. it 20 
10 0 was decreed by the Lord Harcourt, that a legacy, though it 1 
1 exceeded the debt, could not be intended as a ſatisfaction tin 
| thereof; and indeed it may be preſumed, that if the teſtatot tog 
q: | intended to pay or ſatisfy a debt, he would c have 
| . taken notice of it. 3 
9 | [E] However this might be determined on another principle, (wits) that 
5 1 money and land being of a quite diſterent nature, the one ſhall never be taken 5. Da. 
= a ſatis faction for the other. See many caſes to this purpoſe, but particular; o 
14 the caſe of Chaplin verius Chaplin, dete rmined Paſjche, 1734, by the Loid T atbet, LY 
| 5 1 — . 


made no more of it. 


together, ( 1) 


De Term. S. Michaelis, 1733. 


80 that upon the whole matter; I decree that this 30,0007. LEcAunERE 
thus agreed to be laid out in land, ſhall be taken as land; that Ve 
the land permitted to deſcend to the heir ſhall not be deemed ©, 
to be in, or towards, ſatisfaction of the debt; conſequently. 
that the adminiſtratrix muſt inveſt this 39,900 J. in a pur- 

1 and ſettle it purſuant to the articles. But though theſe oak. 51. per. | 
have provided that 51. per cent. {hall be paid until a purchaſe (44, be ale. 


arl of 
RLISLE, 


Though by 2 


ed to be atlow- 


made; yet it appearing to me that the money has been placed ed, yet it apear - 


ing chat the mo · 


in the government funds, which have yielded but 47. per cent. ner had Been 
I think I may with reaſon and equity moderate the intereſt, * r 


government 


. +. yielded, but gl. 
the court re- 
duced TR intereſt to +l per cent, 


and reduce it to 41. per cent. in regard the ieee has fands, which 


Note; On an Appen to the Lord Talbot, Paſchæ, 1735, [ 228 } 


after long debate, his Honor' s decree was ſo far affirmed, as 32,0001. is co- 


venanted to be 


that the 20,000 4. articled to be laid out in land, was by his laid out inland, 
lordſhip held to be as land; who moreover agreed, that no the money need 


not be laid out 


difference had ever been made, between the caſes where the all together up- 


on one purchaſe, 


money was depoſited in the hands of a third perſon to be bat if lad dur 
laid out, and where it was reſting in the hands of the cove- **/everal times 


it is ſuthcient : : 


nantor : but with reſpect to the freehold lands purchaſed in and if the co- 
ſee-mple, in poſſeſſion, after the covenant, though with but 
part of the 3040001. and left to deſcend, theſe were by . lome lands 
Lord Chancellor ordered to go as a ſatisfaction pro tanto; for 

that it could not be intended the lord Lechmere was obliged to 
lay out all the money together; nay, it might be doubtful, e. 
whether one intire purchaſe could be met with for juſt that 

ſum; and though his lordſhip had covenanted to lay out the 

30, ooo J. in land, yet he had not covenanted to lay it out in 

one purchaſe, or at one time: but if it was inveſted at ſeveral 

times, it would ſatisfy the enen, as much as if laid out all 


ve nantor dies, 
having purchaſed 


waich are left 
to deſcend, 
this will Fg a 
ſatisfaction pro 


DE 


(1) Reg. Lib. B. 1734 fol. 487. So, 
Dea.on v. Smith, 3 Atk. 323. Attorney 
General v. Wherwoed, 1 Vez. 540. 
Davys v. Heward, 5 Bro. P. C. 552. 


1785. By marriage ſettlement reciting 
that Robert Scbdon the huſband in con- 
frderation of the marria age. Sc. had 
<tually paid to the truſtees a ſum of 


Souoden v. Sbaodon, at the Rolls, Feb. 3, 


— — 


1500 J. and had alſo agreed to pay to 
them a further ſum of 500 l. at leaſt up- 
on the truſts after mentioned, he the 
ſaid Robert Soabdon coveitanend with 
the truitees, that he would within fix 
months, pay the ſaid further ſum of 
of 5007. at the leaſt, which ſaid ſums of 
15007. and 500. were to be applied in 
tne manner therein after mentioned; and 
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De Term. 


it was thereby declared, that the ſaid 
ſums of money were ſo paid, and to be 
paid upon truſt, that the ſaid gruftees 
ſhould as ſoon as conveniently might be, 
with the conſent of the ſaid Rob: rt Soxy- 
don, lay out and inveſt the ſame, either 
rogether or 1n parcels, and together 
with or without any further ſum to be 
advanced by the ſaid Robert Sowdon, 


in the purchaſe of freehold lands, &c. 


in the county of Devon, and that ſuch 
lands when purchaſed ſhoyld be copvey- 
ed to the truſtees to the uſes of the 
marriage as therein mentioned. Not- 
withſtanding the recital in the ſettle- 
ment, Robert Soxwdon did not pay the 
15007. which together with the 50017, 
remained unpaid at his death. Soon 
after the marriage he purchaſed an 
eſtate in the county of Dewor for 2150 l. 
which was conveyed to him in fee, but 
he never made any ſettlement of this 


8. Michaelis, 1733. 


eſtate, and died inteſtate.— There Was 
no evidence in the cauſe upon which the 
court thought any reliance could be had, 


but it was argued, that this caſe mighthe 


diſtinguiſhed from the others, inaſmuch 
as in this caſe the huſband covenanted 
to pay the money to the truſtees, of which 
covenant he ſcarcely could mean a per- 
formance, , when he made a purchaſe 
bimſelf. His Honor declared that, if 
this caſe had been res integ ra, he ſhould 
have thought the diſtinction worthy of 


great conſideration, but he 185 this 


caſe within the principle eſtabliſhed by 
Lechmere v. Earl of Carliſle, that where 
a man covenants to do an act, and he 
does that, which may, pro tanto, be con. 
verted to a completion of his covenant, 
he ſhall be preſumed to. have done it with 
ſuch intention: and declared the eſtate 
to be ſubje to the truſts of the ſettle. 
ment, Reg Lib. B. 1784. fol. 171. 
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Chaplin verſus Chaplin. 


N this long cauſe, among many others, were the follow- 

ing queſtions : The lady Hanby, the grandmother of Por- 
ter Chaplin, being ſeiſed in fee, conveyed divers lands to the 
uſe and intent that certain truſtees in the deed named, 
ſhould receive and enjoy a rent- charge of 30 J. per annum to 
them and their heirs, with power to diſtrain for the ſaid rent, 
and to enter and hold the land on non-payment for forty 
days; and then the ſaid rent was to be to the uſe of Porter 
Chaplin in tail male, remainder to the uſe of the ſame perſons 
that had the land in fee. Porter Chaplin, to whom this eſtate- 
tail was limited in the rent, died, leaving iſſue Sir John Chap- 
in, who inter- married with the plaintiff the lady Chaplin, and 
aſterwards died without iſſue male. Whereupon one queſ- 
tion was, whether the plaintiff, the lady Chaplin, was dowable 
of this rent of which her huſband died ſeiſed in tail male? 


* And the court held, that ſuppoſing this were a rent cre- 
ated de novo, the remainder in fee whereof was extinguiſhed 
by a limitation of it to thoſe that had the land, ſuch rent being 
determined by the death of the huſband tenant in tail, and 
having no longer any exiſtence, the wife cannot be endowed 
of that which is not in being; but that it is otherwiſe where 
tenant in tail of land marries and dies without iſtue, whereby 
that eſtate- tail is determined: for the wife in that "caſe ſhall 
be endowed notwithſtanding, becauſe the land is in being, 
aough the eſtate tail therein is determined, and the dower is 
in tome reſpects 2 continuance of the eſtate- tail. So if a rent 
in % be granted to A, in tail, remainder to B. in fee, and 
A, marries and dies without iſſue, the wife ſhall be endowed; 
or i! arent de nove be granted to 4. in tail, remainder to B. 


N 4 ; in 


Caſe 53. 
Lord Chan- 
cellor T aL- 
BOT. 


2 Fq. Ca. Ab. 
284. pl 10. 11. 
The wife of 
ceſtuy que truſt 
not to be en - 
duwed, 


If a rent de novo 
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without ifluc ; 
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not be endowed, 
becauſe the 
thing out of 
which the dower 
is to arile, is not 
in being. 
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| CHaPLIN v. in fee, (which has been [A] adjudged a good remainder) and 
CHAPLIN. 4. marries and dies without iſſue; his wife ſhall be en. 
dowed. | 


Tenant in tail Moreover, the court.conceived, that if ſuch a rent ds nos, 
of a rent grant- | 


ch. be granted in tail without any remainder over, and the te- 
ger o ag. nant in tail ſuffers a recovery thereof; this recovery, though 
fers a 1eco- it will turn the eſtate-tail into a fee, yet the ſame will paſs but 
e e a determinable fee, which muſt end on the death of the 
ſolute, but only tenant in tail without iſſue, for the grantor never agreed to 
2 determinable, 1 4 

fee, charge the land any further with the rent, and it would be 

a wrong to the tertenant to burthen his eſtate with the rent 

for any longer time, See 2 Lutw. 1225 (1). But it after- 

[ 231 ] wards was diſcloſed to the court, that the legal eſtate of the 

rent in fee was in truſtees, in truſt for Porter Chaplin in tail 

male; and that on his dying, the truſt of this eſtate- tail de- 

ſcended to his only ſon Sir John Chaplin in tail, the huſband of 

the plaintiff the lady Chaplin, who (inter aP) brought her bill 

for her dower of this rent; and then the caſe was no more, 

than whether the wife of a c:/iuy que truſt in tail ſhould be 
endowed ? | 
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Whereupon for the plaintiff were cited, fir/t, the caſe of 
Sweetapple verſus Binden, 2 Vern. 536. where a woman be- 
queathed money to be laid out in land, to be ſettled to the 
uſe of her daughter and her children, and if ſhe died without 
iſſue, to go over. The daughter married the plaintiff, by 
| whom ſhe had iſſue, but ſhe and the iſſue being both dead, 
5 and the money not laid out: on a bill brought by the huſband, 
the Lord Cotoper decreed the money to be conſidered as land, 
and the plaintiff to be tenant by the curteſy. 


Secondly, Otway verſus Hudſon, 2 Vern. 58 3. where tenant 
in tail of a truſt of a copyhold eſtate, having deſired the lord 
* + to admit him, and being refuſed, and having brought a bill 
| againſt the truſtees to have a ſurrender made him of the legal 


* 


— 
„ 


[A] For, though the objection is, that there can be no remainder of that _ 
whereof there is no reverſion ; yet the intent of the party gives the rent de news 


b 

firſt a being for the whole, and then the leſſer eſtates are carved out of it. By . 
Helt Ch. Juſt. Salk. 577. Weeks v. Peach. de 
b 

(1) Harg, Co. Litt. 298. a. note 2. i 


eſtate, 
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is died. In that caſe, though the huſband was never Cnartix v. 
ſeiſed of the legal eſtate of the copyhold, yet the widow was CHareLiN. 


decreed her free - bench. 2 


Thirdly, The caſe of Fletcher verſus Robinſon, as cited in 


Precedents in Chancery, 250. where J. S. falling into ſome 
trouble for having counterfeited a warrant, conveyed his-land 
to his younger ſon, in truſt only to ſecure it againſt-a for- 
feiture; and afterwards being freed from trouble, conveyed 
the premiſſes to his eldeſt ſon, and died. The eldeſt ſon died, 
leaving a widow and no iſſue, whereupon his widow being 
non-ſuited at law, brought her bill in equity, and had a de- 
cree for her thirds. | f EY 


Fiurthly, That nothing was more known, than that a dow- 
reſs ſhall have the benefit of a truſt-term attendant on the in- 
| heritance againſt an heir, as appeared from the caſes. of The 
Lady Dudley verſus The Lord Dudley, Precedents in Chancery, 
241. Higford verſus Higfard, Paſchæ, 1711. Abridgment of 
Caſes in Equity, 219. and more particularly from that of (a) 
Irey verſus Williams. | 


Laſtly, It was ſaid to have been agreed and ſettled, that a 
man ſhould be tenant by curteſy of a- truſt; and it would not 
be pretended that there were leſs ſtrong reaſons to be urged in 
favour of a dowreſs. | | 


But after much debate and conſideration, the Lord Chan- 
cellor was of opinion againſt the plaintiff in this point; ob- 
ſerving, ft, as to the cafe of Stweetapple verſus Bindon, that 
it might be right to allow. an huſband to be tenant by the 
curteſy of money to be laid out in land, ſince money agreed 
to be laid out in land, is as land in equity; where every thing 
directed by a will, or agreed by articles to be done, is looked 
upon as done. [B] | 


Sccondly, That in the caſe of Otway verſus Hudſon, the de- 
cree was not made upon a general rule, that every widow of 


. 
„ 
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(a) t Vol. 137. 


1 


off 


—_ 


IB] This will ſerve to warrant the reſolution of the Maſter of the Rolls in the 
caie of Banks verſus Sutten, vol. 2. 700. For however that learned argument may 
be con ſidered, as tending to prove in general, that a woman ought to be endowed , 
ofa truſt; yet in that particlular caſe, the legal eſtate was by the will of the 
donor directed to be conveyed to the cy gue truft at his age of twenty-one, and 
he living to that age, according to the principle above mentioned, his widow was 


well intitled to dower. 


4 ce. I # 
af 4 
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Cr aPiix , a cgfuy que truft has a right to dower; but upon the great ang 
Cvarrix. opſtinate delay of the truſtee, who refuſed to convey, and ſtood 
out a bill in this court requiring him ſo to do. 


34y, That the caſe cited from Precedents in Chancery, 250, 
ſeemed a ſtrange caſe, and a moſt extraordinary truſt ; for if 
the father, the ceſtuy gue truſt, ſhould have come for a bene. 
mance of that truſt, he could never have recovered; but the 
fon ſhould have held the land diſcharged, it being a fraudulent 
truſt, made to protect the eſtate againſt a forfeiture. This, 
probably, was a ſhort note of the caſe for the private uſe of 
ſome gentleman, and can be of ſervice to'no other. 
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4th, That the caſe of a truſt term ſet up in oppoſition to 
do er, was nothing like the preſent ; for there the judgment 
is, that the plaintiff in dower ſhall recover, but that ceſet exe. 
cxt;o during the term; and if the truſts of ſuch term are fatiſ. 
bed, and at an end, the term ought not to ſubſiſt in equity to 
ſtop a favourite right at law, as dower is; whereas in the cafe 
of a truſt, there is no judgment at law, that the wife ſhall re- 
cover her dower; for the huſband had no legal eſtate, nor 
conſequently any thing of which the wife is dowable. And 
in the caſe of a purchaſer, nay, even with notice, the court 
woula not relieve a dowreſs againſt a truſt term that ood in 
(eg. Ca. ab. ber way. (a) 


" Sik Cha. 65. Ca. in Parl. 69. 


=_ nn 
— — ** n = 

. DIES T 

PP SEL 

8 . SI m! ET; 


His Lordſhip took notice, that by the preamble of the ſta- 

(b) 27 Hen. 8. tute of utes (%), it is recited, that by means of thefe uſes the 
26 i 234 ] wiſe was defeated of her dower ; by which it appears, that the 
5 wife of ceſtuy que uſe was not dowable at common law; and if 

ſo, then, as at common law an uſe was the ſame as a truſt is 

now, it ſollows, that the wife can no more be endowed of a 

truſt now, than at common law, and before the ſtatute, ſhe 

could be endowed of an uſe ; ſo that here was the opinion of 

the whole parliament in the point; that it had been the com- 

mon practice of conveyancers, agreeably hereto, to place the 

legal eſtate in truſtees on purpoſe to prevent dower; where- 

fore it would be of the moſt dangerous confequence to titles, 

and throw things into confuſion, contrary to former opinions, 

and the advice of ſo many eminent and learned men, to let in 

the claim of dower upon truſt eſtates ; that he took it to be 


2 | ſettled, 
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ſettled, that the huſband ſhould be tenant by the [C] curteſy 
of a truſt, though the wife could not have dower thereof ; for 
which diverſity, as he could ſee no reaſon, fo neither ſhould 
he have made it; but ſince it had prevailed, he would not alter 
it ; that there did not appear to be ſo much as one ſingle caſe, 
where abſtracting from all other circumſtances, it had been 
determined there ſhould be dower of a truſt. (1) For which 
| reaſon, his Lordſhip diſmiſſed the bill as to ſuch part of it as 
claimed dower of the truſt of this rent. [D] 


Another point in this cauſe was, that Porter Chaplin made 
"4 mortgage for years, and then intailed the eſtate mortgaged 
on himſelf, and the heirs male of his body, remainder to his 
brother Thomas Chaplin, in * tail male, and died, leaving iſſue 


one infant ſon, who ſuffered the intereſt to incur on the mort- * 


gage for ſeveral years, and died juſt before he came of age, 
leaving a perſonal eſtate, Whereupon it was objected, that 
the executors of the infant ſon, ſeeing their teſtator took the 
rents and profits of this eſtate, ought to keep down the inter- 
eſt, the rather, for that he never had it in his power to bar 
the remainder by a recovery. | 


Lord Chancellor There is no precedent of a tenant in tail 
being obliged to keep down the intereſt on a mortgage: a 
tenant for life is, without doubt, compellable to do it ; but as 
2 tenant in tail has an eſtate, which may laſt for ever, and 
the remainder over is not aſſets, nor regarded in law; and as 
ſuch tenant in tail has a power over the eſtate, to commit any 
waſte or ſpoil thereon, a court of equity has never injoined 
him to keep down the intereſt. (2) Wherefore his Lordſhip 
refuſed to make any order upon the executors of the tenant in 
tail, to pay any arrears of intereſt, though it appeared there 
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C] So determined by his Lord 
about this time, on an appeal from the Rolls. 4 Ath, 603. 


RC. ARR. * * 


ſhip in the caſe of Caſeburn verſus Engliſh, 


— 


ID] Afterwards, in the caſe of Shepherd verſus Shepherd, heard in March, 


1735-6, before the Lord Talbot, the ſame point coming in queſtion, the Attorney 
General and Mr. Fazakerly, who were of counſel with the widow, apprehended 


i: to have been ſo clearly ſettled by the above reſolution, that they both declined 
ipeaking to it. 


(1) Vide Bauks v. Sutton, ante, 2 vol. 
700. | 


(2) Vide Ameſbury v. Brown, 1 Vez. 
iT» 
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was near twenty years intereſt due, and though in this caſe, 


the tenant” in tail died during his infancy, and conſequenty 


before it was in n his power to have erred the remainder by a 


recovery. 


Wrotteſley verſus Bendiſh. 


On Exceptians to the Maſter's Report. 


8 R Hugh Wretteſley, by his marriage ſettlement, ſecured | 


to his daughters that he ſhould have by his lady, in cafe 
of no fon, docol. amongſt them, payable at their ages of 
twenty-one, or days of marriage, which ſhould firſt happen; 


provided, if any of his daughters ſhould, after his death, marry 


under her age of twenty-one, and without the conſent of her 


mother, that then ſuch daughter ſhould farfeit her portion, 


which ſhould go over to the other daughters. T* father 
died, leaving no ſon, and four daughters. 


The defendant Bendiſb married one of the 3 and 
(as was pretended) without the conſent of the. mother; 
whereupon the other daughters brought their bill againſt the 
defendant, the married daughter, and her huſband, and thereby 


among other things they aſked the married daughter, whether 


ſhe married with her mother” s conſent ? 


The defendants did not demur to that part of the bill, but 
ſubmitted to anſwer; and the huſband anſwered even to ſome 
circumftances of the marriage, as that he took it he was in- 
couraged by the mother in his addreſſes to the daughter, and 
that the mother knew of it; but the daughter, his wite, did 
not anſwer to the point, whether ſhe did not marry without 
her mother's conſent: upon which, exceptions being taken 
to her anſwer, the ſame was reported inſufficient ; and now 
exceptions were taken to the Maſter's report; which coming 
on to be argued, | 


It was objected, that the wife was not bound to anſwer; 
for if ſhe did, yet her anſwer could not be read againſt 
the huſband, nor. could ſhe be a witneſs againſt him; 
wherefore it was a vain thing to inſiſt upon her anſwer- 
ing, when ſuch anſwer could not be made uſe of, after it 
ſhould be put in, being no more to be regarded, than the 

3 anſwer 
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anſwer of an infant. Beſides, the wiſe is ſuppoſed to be fub WaorTS- 


; | SLEY v. 

poteſtate viri, and not to anſwer freely. cee 4 BN DIS E. 
To which it was replied, that the ſame argument might bo IL 227 1. 
made uſe of againſt a feme covert's anſwering any bill, when = ts 


made a co-defendant with her huſband, which is contrary to 
all rules of practice; and therefore this objection ought not 


to prevail. Moreover, the wife might ſurvive her huſband,  - | » 
in which caſe her anſwer might be read againft herſelf; and | 
that this caſe differed from that of an infant's anſwering z, -. Ed 5 


Pp” | not be read againſt ſuch in- Aa infant's aaf. 
where, It is true, the anſwer can of | 8 | { wer cannot be 


fant, (and yet it has been ſometimes ordered, that an infant given in evi= 
; : : TO Wy dence againſt 
ſhould anſwer, notwithſtanding his infancy;) but the true him, ur 
reaſon, why the infant's anſwer is not to be read againſt him, i 2 
323 1 8 a 
is, becauſe in reality it is [E] not the anſwer of the infant, but the guar- 
| * : ; 3 | (dian's and th 
but of the guardian, who is ſworn, and not the infant; and- _ Ag 
the infant may know nothing of the contents of the anſwer e wy not 
. e 1nian 
put in for him by his guardian, or may be of thoſe tender 


years, as not to be able to judge of it, 3 


* 


* Lord Chancellor e I do not now give any opinion, whether 238 


— - - «7 0 
the anſwer may be read againſt the wife, when diſcovert, or Baron ane feme = 
3 | ER. x  _ - defendants to a : in 
not; but as in all times heretofore the wife, as well as the bin; che me ho 


huſband, has been compelled to anſwer, I would not take me : | k 
upon mylelf to overthrow what has been the conſtant cannot be read 1 
a ö . ... againſt the huſ= _ - _—_ 
practice. . band, bue may 1 2 
' (poſſibly) be read againft her, if ſhe ſurvives = 

> = v2 

E] An infant's anſwer by his guardian is not evidence againſt him, becauſe - 
the infant is not ſworn, and it is only for making proper parties. Carthew, _ 
7). And where an infant is defendant, the ſervice: of the fubpena to hear = 
judgment muſt be on the guardian, and not on the infant. See vol. 2. 643. -- 


7 aylor verſus Atwword. But where a defendant puts in an anſwer to a bill brought 
by an infant, who does nat reply to it, in ſuch caſe, it ſeems, the anſwer mult 
be taken to be true, in regard the defendant, for want of a replication, is de- 
prived of an opportunity of examining witneſſes to prove his anſwer: and he 
ought not to ſuffer for ſuch omiffion in the plaintiff. So ruled at the Rolls, wick 
lome warmth, by Sir Jeſeph Tetyll, in the caſe of Thurſton and Dechair, an infant, 
verſus Nztton & ux', Trinity, 1733, in which the reporter was of counſel With 
dhe plaintiff, and much oppoſed the reading of the anſwer; for that the plaintiff 
being an infant, could admit nothing, and it might be very miſchievous, if by 
reaſon of the neglect of the plaintiff the infant's guardian, or procheix amy, in not 
putting in a replication to the anſwer, ſuch anſwer ſhould be read, and admitted 
to ve true, though never ſo detrimental to the infant's inheritance. Jueg 
. guere, (1) 
| (1) Et vide contra Lægard v. Sheffield, 2 Atk. 377. 
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Then it was objected, that this anſwer of the wife tended 
to make her liable to a forfeiture, which in (a) no caſe woult 


be aſſiſted in a court of equity; that had the defendants, in. 


Read of anſwering, put in a demurrer, it muſt have been al. 
| lowed; and it would be very hard to make this . fo 
extremely penal to them, 


Lord Chancellor: I ſhould have made no queſtion; if the 
defendants had demurred, of allowing (1) the demurrer ; but 
they having ſubmitted to anſwer, and the huſband having an. 
ſwered as to his marriage, that the wife's mother knew of the 


courtſhip, and having fully anſwered the bill, and the preſent 


exception being to the wife's anſwer only, I am ſomewhat 
doubtful how to determine. But at length, conſidering that 
this bill was to intitle the plaintiffs to a forfeiture ; which 
word farfeiture was the very word uſed in the deed; and ſince 
the wife was in danger of having that forced from her, by the 
compulſion of a court of equity, which might occafion the 
loſs of the whole proviſion made for her; and all this, in the 
caſe of a forfeiture, ſo little favoured in this court, againſt 
which, (2) in many caſes, relief is given, unleſs where there 
is a deviſe over, (as in the preſent caſe ;) and it being a con- 
dition which, by the eccleſiaſtical courts, is held void in all 


caſes, the rule being there, that (b) maritag:um debet efſe lie. 


rum: under theſe circumſtances his Lordſhip ſaid, he could 
not reconcile himſelf to the compelling a wife to confeſs that, 
by which ſhe might forfeit all ſhe had in the world ; and thar. 
though the defendants had not demurred, as they ſhould haye 


done, yet, the caſe being now fully before him, it. ſeemed 


not agreeable to the rules of equity to make the defendants 
ſuffer ſo much for the miſtake of their counſel. Whereupon 


the exception to the Maſter's report was allowed, and'the 
anſwer held to be ſufficient, 


2 l 


(J) Vide Chauncey v. Taheurden, 2 (2) Vide Peyton v. Bury, ante, 2 vol. 


Ark. 392. 
Vez. 265. 


Chancey v. Fenboulet, 2 626. 
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be Term. S. Hill. 1733. 


— 


! | 
Sellon verſus Lewen. Cate: gg. 
* | | | | 5 Lord Chan- 
. 8 H FE plaintiff brought his bill: againſt B. who pleaded to cellor Far- 
) the whole bill; and the court, on arguing the plea, Bor. 
ſared the benefit theteof, ordering, that it ſhould ſtand for an 725 oy 
anſwer; but it was not ſaid, one way or other, whether the The defendant 
of 1 go pleads to the 
t plaintiff ſhould have liberty to except. whole bill, and | 
— the plea, it was ordered to ſtand for an anſwer, without ſaying one way or other, whetherthe Past ö | 
might except; the plaintiff cannot except, for that the court, in ſaying, the plea ſhall Rand for an B 
c 2n{wer, muſt be integaded to have meant a ſufficient anſwet z an inſuthcient anſwer being as none. | J 
After this, the plaintiff put in exceptions to the anſwer, | . 
? ſuppoſing the plea to be now as an anſwer; and that the 1 25 
b court, in ſaying it ſhould ſtand for an anſwer, muſt have in- 5 : 
8 tended a common anſwer. But the defendant moved to diſ- | 40 
N eharge the exceptions, as irregular, inſiſting, that the plaintiff þ 7 
6 can in no ſuch caſe except to the anſwer, unleſs there is ö 1 
A expreſs liberty given him fo to do, or unleſs (as in ſome caſes) 'M 
7 it is ſaid, as to ſuch part of it, as is not matter of account. 3 
0 On the other fide it was objected, that of courſe the plaintiff [ 240 J 
I has liberty to except, unleſs where the court does by expreſs ; fl 
ql words take it from him ; and that in the preſent caſe -it would 1 4 
os” be a great hardſhip on the plaintiff, if he might not have the : 4 
d benefit of a diſcovery from the defendant. 1 
, The Lord Chancellor doubting as to the practice, ordered if 
A precedents to be looked into, and that the regiſter ſhould ſatisfy £4 
e the court, what had been the courſe in ſuch caſes, and that it 4 
d ſhould be moved again. | I 
$ Accordingly this matter was moved the firſt day of next 5 
n term, when, on producing precedents, the Lord Chancellor + 
e held, that when the court orders that the plea ſhall ſtand for an . 
anſwer, without ſaying more, it muſt be intended (1) a ſuffi- 5 
. cient anſwer, an inſufficient anſwer being as no anſwer, 7 
1, Wherefore, this being taken to be a ſufficient anſwer, and no 5 
expreſs liberty to except, the order to reſer the exceptions, and 5 
the exceptions themſelves, were diſcharged. (2) ; 
(1) Maitland v. Milſen, 3 Atk. 815. to re-argue the plea, Reg. Lib. B. : 
(2) But with liberty for the plaintiff © 1733. fol. 130. | 
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Caſe 56. 


Lord Chan- 
cellor TAL 
BOT. 


In chancery, 
not only the 
body of the de- 
fendant, but 
alſo his lands 
and goods are 
liable to a ſe- 


queſtration; but 
no ſequeſtration 


lies, till the 
time for the re- 
turn of the at- 


tachment is out, 


on which the 


body was taken, 


152413 


Reaſonable that 


a ſequsſtration 
ſhould lie, in 


cafe one taken 
into cuſtody, by 
proceis of chan- 


cery, continues 
in priſon with- 
out paying his 
debts. 


[ 242 ] 


De Term. S. Hill. 1 733. 


Martin ver/us Kerridge. 


FE RTIMN had . a decree for 13007. againſt the 

defendant Kerridge, and had ſued out an attachment, 
returnable laſt term, againſt him, and on non eſt inventus re- 
turned, took out an attachment againſt him, returnable the 


next term. On which * attachment the defendant being taken, 
turned himſelf over to the Fleet; and the next day (being the 


firſt ſeal after Hillary term) upon a certificate of the warden of 
the Fleet, that he was a prifoner there, the matter having been 
moved, the Lord Chancellor granted a ſequeſtration, and this 
order was drawn up, and the ſequeſtration ſerved, 


The next ſeal I moved the court to diſcharge the order for 
the ſequeſtration, for that the attachment, on which the de- 
fendant was taken into cuſtody, was not returnable until the 
next term, all which time the defendant had to pay the 
money ; and it is a moſt tranſcendent power exerciſed by the 
court of chancery, beyond what the common law allows, that 
the plaintiff in this court ſhall take the body, and while that is 
in execution, ſeiſe the land alſo ; but that ſtill this muſt be, 
when the defendant lies obſtinately in priſon, and ſpends his. 
eſtate there without paying any of his debts, under which 
circumſtances it might be reaſonable the plaintiff ſhould have 
a ſequeſtration; whereas in the preſent caſe it did not appear 


before the return of the writ, whether the defendant would or 


would not pay the money, ow: he had that time 'to Ons 
his perſon, +125, | AN ron 


Lord Cbancellar: Until the return of the writ, it is quite 


uncertain whether the defendant will pay the money or no; 


and though it may be reaſonable, where the court finds that a 


priſoner obſtinately continues in -priſon, there ſpending his 
eſtate which ſhould go towards ſatisfaction of his debts, 


though it may, I ſay, in that caſe be but juſt to let his cre-- 


ditors have ſuch eftate ; yet this practice with regard to the 


ſequeſtration, as it is in its nature ſomewhat extraordinary, 
ought not to be extended; for which reaſon, on debate of 
the matter and hearing counſel on both fides, the order for 


the ſequeſtration was diſcharged. (g) 


— 


(g) See 1 Chan. Ca. 91. hae v. Þ ettit, of the riſe and progreſs of ſequeſtrations. 


Buck 


ck 


De Term. 8. Hill. 


Buck verſus Fawcett. 


1733. 


PON a bill brought in equity, the plaintiff and de- 
fendant entered into an agreement, which was ſigned 


by the parties or their clerks in court, and afterwards by 
- conſent made an order of court, That both parties would 


« ſubmit to ſuch decree as the court ſhould make in this cauſe, 


provided it ſhould be on the merits, and not on any miſtake 


« in the pleadings; and that neither party ſhould bring an 


&« appeal.” 


The cauſe was heard, and a decree made. 


Wnereupon the party againſt whom the decree was, petition- 


ed for a rehearing, w 


which being ſigned by counſel, a rehearing 
was ordered by the Lord King, who made the decree; 


And this day a motion was made to diſcharge the order 
ſeeing the party petitioning for it had en- 
tered into an order by conſent to ſubmit to the decree, and 


for a rehearing, 


not to appeal; that though an appeal is a matter of right, yet it 


is equally a matter of right, that the party ſhould have it in 


his power to give up ſuch liberty of appealing, and, if he / 


thinks fit, to debar himſelf thereof; that as he might releaſe | 


errors at law, ſo might he alſo releaſe errors in equity. 


Nay, 


it was the uſual terms for an injunction, that the party ſhould 
bring no writ of error; that it was as reaſonable, one ſhould 
bind himſelf from rehearing, as from appealing; that this was 


in effect ſubmitting to an arbitration, and that the award of 


the arbitrators ſhould be final and binding; and was more 
particularly proper in the principal caſe, where the decree 
was to ſell a mortgaged eſtate, which by the delay of a rehear- 
ing, might happen to be eaten up with intereſt; and the 
agreement being the voluntary act of the parties, ought to be 


binding. 


Lord Chancellor: This order is of a very ſingular nature; 


inſomuch that had the agreement been diſcloſed to the court, 


J hardly believe ſuch order would have been made. Until a 


decree is ſigned and inrolled, all matters are open, and if there 
be any error in the decree, it is fitting the court ſhould have 


O 


an opportunity of amending it; which is ſtill more reaſon- 


able in the principal caſe; as my predeceſſor, who heard the 
Vor I 


cauſe, 


Caſe 57. 
Lord Chan- 
cellor I aL- 
BOT. 


An agreement 
was ſigned by 
the parties, and 
by conſent made 
an order of 
court, to ſab- 
mit to ſuch de- 
cree as the court 
ſhould make, 
and neither 
party to bring an 
appeal; yet the 
cauſe allowed to 
be reheard. 
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Buck y. 
FawCETT. 


Caſe 58. 


Lord Chan- 


cellor T aL- 
BOT, 


In a plea of a 
purchaſe it is a 
ſufficient denial 
of n ice to fay 
that at me 


De Term. S. Hill. 1733. 


cauſe, has ordered a rehearing, and thereby ſhewn, he was 


not ſatisfied with the decree, Let the order ſtand for a re. 


hearing. 


Jones verſus Thomas. 


N a plea of a purchaſe, the defendant in his denial of 
notice, denied that at the time of making his purchaſe, 


and paying his purchaſe money, he had 15 notice of the 
plaintiff's title, &c. | 


el the purchaſe he had no notice, without ſayings or at any time before, 


[ 244 ] 


ts, 


'The Attorney General objeQed, that this was not a good 


denial of notice, for it might be, he had notice given him 


before, though he had no notice at the very time of the purchaſe; 
and in ſuch caſe, the defendant might forget the notice, and 
would not be liable to a conviction of perjury, if it ſhould 
appear he had notice only before. Beſides, the uſual 
way of pleading is, that the defendant had no notice at, or 
any time before, the making of the purchaſe, 


Lord Chancellor : Notice before, is notice at the time of the 
purchaſe, and the party. will in ſuch caſe, on its being made 


appear that he had notice before, be liable to be convicted of 


perjury, Wherefore the plea is well enough, notwithſtanding 
this exception. [FJ 


[F] In all caſes of a plea of a purchaſe, or marriage: ſettlement, notice muſt be 
denied, though not charged by the bill; and it may be ſufficient to deny it either 
by the plea or anſwer, notwithſtanding the objection that it ought to be in the 
plea, fince all the defendant has to do is, to prove his plea; for the de tendant 
is not to prove a negat ive, viz. that he had no notice. However, it ſeems beſt 
to deny notice both in the plea and anſwer. By the Lord Parker, Afton verſus 
Curzon, Hill. 1719 : the ſame point determined by the Lord King, in the caſe of 
N eſten verſus Berbel, 17 July, 1729, 


DE 


D E 


Term. Paſchæ, 1734. 


Chaplin wer/us Chaplin. 
See a Branch of this Can 2, ante, 229. ] 


PORTER Chaplin, on his marriage with Ann Sherwyn, 

by leaſe and releaſe dated the 13th and 14th of June, 
1707, ſettled his eſtate in Lincolnſhire, to the uſe of himſelf 
for life, remainder as to part to his wife for life, remainder to 
the firſt, Sc. ſon of the marriage in tail male, remainder to 


' truſtees for 500 years, in truſt, that if the ſaid Porter Chaplin, 


ſhould have no iſſue male by the marriage, or ſhould have 
iſue male that ſhould die without iſſue male before their age 
cf twenty-one z then . the truſtees ſhould raiſe 10, ooo J. for 
the daughters of the marriage, payable at eighteen or mar- 
age. In which ſaid ſettlement there was a proviſo, that if 
Porter Chaplin ſhould, by deed or will, give or bequeath any 
ſum of money to his daughters, which ſhould be actually paid 
to them; then ſuch money if equal, ſhould be a ſatisfaction, 


if not equal, that it ſhould, go towards ſatisfaction of their 


portions ; unleſs the ſaid Porter Chaplin ſhould by deed or 
will declare the contrary z with remaipger to himſelf in fee. 


Subſequent to the marriage, the ſaid Porter Chaplin charged 
the ſaid term of 500 years with additional portions of 10,0007. 


| to daughters, if no ſon, but ſubject to the ſame truſts and 


proviſo as the former portions were ſecured to his ſaid 
daughters. 


Afterwards Porter Chaplin having three daughters, and one 
infant ſon by this marriage, did by his will in 1718, deviſe 


| lands of 200 J. er annum, to his uncle Sir George Thorold in 


fee, in truſt for his three daughters and their heirs equally, 
leaving it entirely to his ſaid truſtee to ſell and diſpoſe of the 


premiſſes, or otherwiſe to order or manage the ſame, as he 


O 2 ſhould 


1 


Caſe 59. 
Lord Chan- 
celior TAL- 
BOT. 

2 Eq. Ca. 2A b. 
220. pl. 6. 
650. pl. 32. 

In aſettlement 
a term was raiſ- 
ed for daughters 
portions, (viz) 
10,000 l. with 
a proviſo, that 
if the father 

by deed or will 
ſhould give or 
leave the ſum of 
10,0001, to his 
ſaid daughters, 
it ſhould be a 
ſatisfaction. 
The father 
leaves land to 
the daughters of 
the value cf 
10,0001. this 
no ſatis faction. 
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[ 247 ] 


Money and land 
go in a quite 
different chan- 
nel, and there- 
fore the one not 
to be taken in 
ſatisfaction for 
the other. 


n 


De Term. Paſchz, 1734. 
ſhould think moſt for the benefit and advantage of his ſaid 


three daughters, to whom he Fave a legacy of 10001. to- 


gether with the reſidue of his perſonal eſtate. Porter Chaplin 


died, leaving iſſue this infant ſon and theſe three daughters, 


The ſon married, and died about the age of twenty years, 
leaving his wife privement enſeint, which proved a daughter, 
ſo that he died without iſſue male, whereby the daughters be- 
came intitled to this 20,000 /. charged upon the land. Soon 
after the death of Porter Chaplin, there was a decree for the 
ſale of the lands deviſed for the payment of the teſtator's debts 
and legacies. | 


It was admitted, that the legacy of 1000/7. and the fur. 
plus of the perſonal eſtate, whenever it was paid to the three 
daughters, ſhould go towards ſatisfaction of the 10,000 J. and 
10,000 J. portions ſo ſecured to them as aforeſaid ; but it 
was moreover argued, that the 200 J. per annum, in land de- 
viſed to Sir George Thorold, in truſt for the ſaid three daugh- 
ters, as it was money's worth, and might the very next day 
after the teſtator's death be turned into money, was within the 
meaning of the proviſo, which intenced only that the daugh- 
ters ſhould be advanced with portions among them amounting 


to 20,000 J. and that this was the ſtronger, ſince the decree 


obtained for the ſale of the land, whereby the ſame Was, at 
leaſt in equity, turned into money. 


Lord Chaicellor : This proviſo ſeems to be little more than 
what is implied; for when on a marriage a portion is ſecured 
to a child out of land, and the parent gives the child a portion 
[in money] equal to what is ſo ſecured, it fhall by implication 
be a ſatisfaction; and if not equal, yet a ſatisfaction pro tart», 
But here the father has limited himſelf, and aſcertained the 
ſatisfaction, (viz.) that it ſhall be money, money actual) 
paid; and when the ſame man, that has reſtrained the ſatil- 
faction to money, gives land in truſt for his daughters; this 
can no more be ſaid to be money, than money can be termed 
land, (a) which is alien generis, and goes in a quite different 


channel; for inſtance, the money would go to the daughters 


huſbands, but the land to their heirs. Suppoſe-there had not 


——— 


— —- 


a) See particularly the caſe of Ea/twoed verſus Vin &, vol. 2. 616. the opinion 
of thc Makter of the Rolls expreſs to this purpoſe. 
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De T erm. Paſchæ, 1734. 


been any ſuch proviſo in the ſettlement, then the land given CHAIN v. 


to or in truſt for the daughters, would have been no ſatiſ- 
faction; and if ſo, the proviſo makes ſtill ſtronger againſt 
ſuch conſtruction, in that ĩt expreſsly confines the ſatisfaction 
to money, and particularly declares what ſhall be a ſatisfaction, 
which implies a negative, (viz.) that nothing elſe ſhall. So 
if the teſtator had bequeathed a term for years, or ſome goods 
to his daughters, theſe ſhould not have gone towards ſatiſ- 
faction of the 20, 00 J. Neither will the decree for the ſale 
alter the caſe ; for if this be to be looked upon as a ſatisfaction, 
it muſt have been ſo at the time of the death of the teſtator, 
or not at all. Now, at that time, this being land deviſed, 
could not have been fo taken; and if the truſtee, who by the 
will is directed to act in every thing for the benefit and ad- 
vantage of the daughters, ſhould, by turning the land into mo- 
ney, make that a ſatisfaction which otherwiſe would not have 
been ſo, ſuch a proceeding in a truſtee would be acting the 
very reverſe of what the teſtator directs, and a manifeſt breach 
of truſt, Beſides, the coming into ſuch' an interpretation of 
wills, would create the greateſt confuſion, by giving a latitude 
2nd power toa judge to make a new will, and would intro- 
duce the utmoſt uncertainty in the conſtruction thereof. 


Wherefore the Lord Chancellor with great clearneſs de- 
termined, that the land deviſed by Porter Chaplin, in truft for 
the daughters, ſhould not be conſtrued to go towards ſatiſ- 
faction of the 10,000 /. and 10,000 J. portions, or either of 
them, ſecured to the ſaid daughters by either of the ſettle- 


| ments, 


Robinſon verſus Pett. 
On an Appeal from a Decree at the Rolls. 


Tür was, whether an executor that had re- 
nounced, but had yet been aſſiſting in the truſt, ac- 
cording to the requeſt of the teſtator, ſhould have any ad- 
ditional conſideration, when he had an expreſs legacy for ſuch 
his aſſiſtance? 8 | 


CHAPLIN, 


L 248 ] 


Caſe 60. 


[ 249 ] 
Jord Chan- 
cellor T aL- 
BOT. 

2 Eq. Ca. Abr. 
454. pl. 10. 
The court never 
allows an exe. 
cutor or truſ- 
tec for his time 
and trouble, 
eſpecially where 


there is an expreſs legacy for his pains, &c. neither will it alter the caſe, that the executor renounces, 
and yet is aſſiſting to the executorſhip; nor even though it appears, that the executor has deſerved 


more, and benefited the truſt, to the prejudice of his own affairs. 
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RoBINSON 
PD. 
PETT-. 


[ 250 J 


De Term. Paſchæ, 1774. 


Robert Pett, a conſiderable draper and mercer, at Aal. 


Aeneham, in Suffolk, made his will in Ofober, 17 10, whereby 


he deviſed the ſurplus of his real and perſonal eſtate to his 
grandchildren, and appointed the defendant Pett, who had 
been firſt his ſervant, and afterwards his journeyman, * 
gether with one Larkin, executors, giving to each of his 
executors 1001. for their trouble about the execution of their 
truſt, and directing, that if the defendant Larkin ſhould re. 
fuſe the executorſhip, he ſhould loſe his legacy; but if the 
defendant Pett ſhould refuſe to take on him the executor. 


hip, yet that be ſhould have this 1004. paid him provided he 


would be aiding and aſſiſting in the management and execu- 
tion of the truſt. Larkin only proved the will, and the de. 
fendant Pett renounced the executorſhip. 


On a bill brought by the plaintiffs, the grandchildren, _ 


againſt the executors, for an account of the perſonal eſtate, 
the defendant Pett was allowed his 100 J. legacy: but he 
likewiſe inſiſted to have 4001. more for his extraordinary 
pains, trouble, and expence of time in and about the affairs 
of the teſtator, particularly for having made up ſome very in- 


tricate accounts, and got in ſome deſperate debts ; and there 


was ſome proof, that the defendant Pett had greatly benefited 
the teſtator's eſtate, and prejudiced his own, (he himſelf be- 
ing a mercer) and that he had neglected his own trade, and 
loſt ſome cuſtomers, while he was int after the concerns 
of his teſtator. 


This cauſe was firſt heard before the Maſter of the Rolls, 
Sir Joſeph Fekyil, who declared it to be a rule fo ſettled, that a 
truſtee, or executor in truſt, ſhould not have any allowance 
for his care and trouble, unleſs there were ſome particular 
words in the will for that purpoſe, that he could not break 
into it; and that there was the leſs occaſion to do ſo in the 
preſent caſe, as the teſtator had here given the defendant an 
expreſs legacy of 100 J. for his care and trouble; ſo that the 
teitator himſelf had ſet an eſtimate and value upon it of 100/. 
which, ſince the defendant had accepted, the court could not 
increaſe. | 


From this decree there was an appeal to the Lord Chan- 
cellor, before whom it was inſiſted by the Attorney and So- 
Jicitor 


the 


tor 


De Term. Paſchæ, 1734. 


|icitor General, (who had both ſigned the petition of appeal) Roninsow 
that the defendant Pett having renounced the executorſhip, WS 
and the other executor only having proved the will, the de- 1 
ſendant Pett was as a ſtranger; and in regard he appeared to 

have done theſe eminent ſervices to the eſtate, ſo much to his 

own prejudice, he was intitled to a quantum meruit, in the 

{me manner as if he had not been an executor : ſo that this 

was out of the common caſe, and to be conſidered as if the 

defendant had been employed in the nature of a bailiff, Sc. 

for which reaſon it was prayed, that the Maſter might be [ 251 ] 
directed to have regard to, and make ſome allowance for, 

the great trouble and ſucceſsful pains taken by the defendant, 

in relation to the affairs of the teſtator. | 


Lord Chancellor: It is an eſtabliſhed rule, [A] that a 
truſtee, executor, or adminiſtrator, ſhall have no allowance 
for his care and trouble : the reaſon of which ſeems to be, 
for that on theſe pretences, if allowed, the truſt eſtate might 
be loaded, and rendered of little value. Beſides, the great 
difficulty there might be in ſettling and adjuſting the quantum 


— b 


[3] An executor in truſt, who had no legacy, and where the execution of the truſt 

15 likely to be attended with trouble, at firſt refuſed, but afterwards agreed with 
the reſiduar y legatees, in conſideration of 100 guineas, to act in the executorſhip,. 
and he dying before the execution of the truit was compleated, his executors 
brought a bill to be allowed theſe 100 guineas out of. the truſt money in their 
hands, inſiſting, that the reſiduary legatees might as well make a contract with 
the executor touching the ſurplus, (which was their own property) as the teſtator 
himſelf; and that no harm could happen thereby to the truſt eſtite. But the 
court ſaid, all bargains of this kind ought to be diſcouraged, as tending to eat 
up the truſt; and here the executor had died before he had finiſhed the affairs of 
the truſt ; Where the plaiutiff's demand was diſallowed. Gould verſus Fleet- 
wood, Mich, 1732, at the Rolls. And it ſeems to be owing to this jealouſy, which 
a court of equity entertains of an executor or truſtee, that if ey compound debts 
or mortgages, and buy them in for leſs than is due thereon, they ſhall not take 
the ben of it themſelves, but other creditors and legatees ſhall have the ad- 
vantage of it, and for want of them, the benefit ſhall go to the party who is in- 
titled | to the ſurplus ; whereas, if one who acts for himſelf, and is not in the cir- 
cumſtances of an executor or truſtee, buys in a mortgage for leſs than is due, or 
for leſs than it is worth, e ſhall be allowed all that is due thereon. Sce Salk. 
155. Thus in the caſe of Bald ꝛuyn verſus Baniſter, heard at the Rolls, Paſchæ, 
1718, The cafe was, a mortgagor in fee died, and the mortgagee bought in the 
mortgagor' s wite's right of dower. Decreed, that the heir of the morcgagor, on 
bis bringing a billto redeem, ſhould have the benefit thereof, on this principle, that 
the mortgagee 15 but a truſtee for the mortgagor after his money paid. So in the 


caſe of Powell verſus Glover, Mich. 1721, at the Rolls, where a guardian com 


pounded debts, decreed, it ſhould be for the beneſit of the infant. 
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RozixSsON 
V. 
PETT, 


Where there 
are two execu- 
tors, and one re- 
nounces, he is 
fill at Jiberty 
to accept of the 
executorſhip; 
ſecus, where 
both renounce z 
tho", in this 
matter, the 
common lawyers 
differ from the 
civilians, the 
latter holding, 
that a renuncia- 
Yon once made, 
tho' only by one 
of them, is per- 
emptory. See 
Salk, 321, 
Hows & Downs 


v. Lord Pete. e 2.50 J. A +, 


De Term. Paſchæ, 1734. 


of ſuch allowance, eſpecially as one man's time may be more 
valuable than that of another; and there can be no hardſhip 
in this reſpect upon any truſtee, who may chuſe whether he 
will accept the truſt, or not. The defendant's renouneing 


the executorſhip is not material, becauſe he is {till at liberty, 
whenever he pleaſes, to accept of the executorſhip ; other- 


wiſe, if both the executors had renounced, and the ordinary 
had thereupon granted adminiſtration. 
make any difference, it would be an art practiſed by execu- 
tors to get themſelves out of this rule, which I take to be a 


reaſonable one, and to have long prevailed. But further; 
in the preſent caſe, the teſtator has by his will expreſsly di- 
rected what ſhould be the defendant's recompence for his 
trouble, in cafe of his refuſing the executorſhip, (viz.) that he 


| till ſhould have the 1007. legacy, to which I can make no 


addition. However, it being an hard caſe, let the defendant 
ke back the depoſit 
NR e * 450. s. it.. mes, wis. 45 


(1) Reg. Lib. B. 


1733. fol. 


333. by which it appears, 
the Maſter of the Rolls directed gene- 


. fok 322. & lowances, and on appeal by the defend- 
ant Pett, this decree was affirmed, but 


the particular gravamen is not ſtated, 


rally, that all parties ſheuld have juſt al- 


Caſe 61. 
15521 


Sir Joskru 
Jr kY 3 
aſter of the 


Rolls. 

2 Eq. Ca. Ab. 
567. pl. 19 
One deviſ. 5 A 
rent -· charge to 
be ſold to pay 
legacies am unt- 
ing to 800 ls 
and it the rent- 
charge ihould 
ſel: lor 10001. 
the teſtator 
gives a furthe: 
lega”y of 200 |» 
tl rent chars 
for ab. 
Scol. an is 
than 1 "= 
wha' ceds 


che 80 l. fhill 


— Stonehouſe, Eſq; & Ux' verſur Sir John 
Evelyn. — 


HE lady V yche, ſeiſed in fee of a rent- charge of 38 /. 

165. "a annten, by her will deviſed this rent-charge 
to Thomas Luiton, eq; (late Lord Chief Baron of the Ex- 
chequer in J7re/and) and his heirs, in truſt to pay ſeveral ſums 
to ſevcral annuitants for *' 
pay Zool. to the plain:ifs, gool. to B. and 2001. to C. 
2ad if the {aid rent- charge ſhould ſell for 1000 J. then the 


teſtatrix (who dic % after making her will) gave the fur- 


the legacy of 100/7. to g. and 100 J. to C. All the annuitants 
were dead, the laſt of whom died the 24th of March, 1732, 


and the Lord Chief Baton Dalton, the truſtee, was dead, 


baving leſ: an infant ſon and heir. The plaintiffs brought 


bei. to he heir, as a relulling truſt. 


[53 ] 


this 


And if this were to 


cir lives, and after their death to 


S © — — 


C' / WIN 


— — 


ght 


this 


De Term. Paſchæ, 1734. 
this bill to compel a ſale of the rent- charge, and to be paid 
their 300 J. and intereſt. 


Upon opening ihe pleadings, the Maſter of the Rolls ſtarted 
this queſtion: ſuppoſe the rent-charge ſhould ſell for above 


oo l. and leſs than 10007. which, probably, may be the 


caſe, who will be intitled to the ſurplus beyond 8ool. ? To 
which it was anſwered by the counſel, that in the caſe ſup- 
poſed, as the heir was diſinherited, and the other legatees 
had no pretence to claim more than their legacies, the monies 
produced by the ſale, which would exceed 8007. and fall ſhort 
of 10001. ought to be diſtributed in proportion to the legatees 
B. and C. 


Nothing appears to be ſaid in the will to that pur- 


W ; 5 that to admit ſuch conſtruction, would be to make 


a new will. Wherefore as to all the monies ariſing from 


the eſtate deviſed to be ſold, and not diſpoſed of by the teſ- 


tatrix, there muſt be a reſulting truſt for the (a) heir; con- 


| ſequently, if the rent-charge be ſold for above 800“. and 


under 10007. ail the monies exceeding the 800 J. mult be 
paid to the heir at law. 


\ 


In the next place it was inſiſted, that whereas theſe legacies 


were given out of a fund that yielded an (6) annual profit, 


namely, this rent-charge, the legacies ought to carry intereſt 
trom the death of the ſurviving annuitant, who died on the 
24th of March, 17 32. | 


* Car': The legacies ought to carry intereſt from that time; 


but then it muſt be only in proportion to what the rent-charge 


brings in, not more; and if there be a ſurplus beyond the 
intereſt, that muſt go to the heir at law. And with regard 


to the heir at law of the truſtee, who is an infant, he being 


but a bare truſtee, is to convey according to the late ſtatute 
of 7 Anne. cap. 29. (1) 


Laſtly, In proving this will (it being a will liſpoſing of 
a real eſtate) the proof was full, that the three ſubſcribing 


STONEHOUSE 
VU, 
EveLYN. 


7 


(a) See Cruſe 
v. Barley, ante 
22. 


(5) See Maxwell 
v. Wettenhall, 
vol. 2. 26. 


Fee ESL VLA 


A legacy out of 
a rent-charge 
ſhall carry in- 
tereſt, 

4 


(254 


Where the teſta. 
tor owns his hand 
before the wit- 

neſſes, who ſub. 


ſcribe the will in the teſtator's preſence z the will is good, tho' all the witneſſes did not ſee the 


tetkator fign i will, 


— PL EOS ** 


(i) Reg. Lib. B. 1733. fol. 168. 


witneſſes 
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STONE HOUSE 
D. 
EVELYN. 


De Term. Paſchæ, 17 34. 


witneſſes did ſubſcribe their names in the preſence of the 
teſtatrix; but one of them ſaid, he did not ſee the teſtatrix 
ſign, but that ſhe owned, at the ſame time the witneſſes ſub- 
ſcribed, that the name figned to the will was her own hand- 
writing; which his Honor held, without all doubt, to be ſuf. 
ficient, And I, having the fame day occaſion to ſpeak with 
Mr. Juſtice Forteſcue Aland, mentioned this to him, who 
{aid it was the common practice, and that he had tw'ce or thrice 
ruled it ſo upon evidence on the circuit; and that it is ſuffi 
cient, if one of the three ſubſcribing witneſſes ſwears the 
teſtator acknowledged the figning to be his own hand-writ. 
ing, And it is remarkable, that the ſtatute of frauds does 
not ſay, the teftator ſhall ſign his will in the preſence of three 
witneſſes, but requires theſe three things : Firſt, That the 
will ſhould be in writing; 24, That it ſhould be figned by 
the teſtator; and, 34%. That it ſhould be ſubſcribed by three 
witnelles in the preſence of the teſtator (1). 


Caſc 62. 


Lord Chan- 
cclior I AL- 
BOT. 

"TP255 | 
2 Eq. Ca. Ab. 


14. pl. 2 
Aﬀdavits al 


lowed to be read 


for the pateatee 
of a new imven- 
tion, on a mov- 
tion to diliolve 
an idjunction 
on C:ming in 
of ihe anſwers 
Where there 3s 


a grant ot a new 


defendant, who had printed the ſame ; 


(1) Vide Lon ford v. Eyre, ante, 1 vol. 741. 


Gibbs verſus Cole. 


S. had a patent granted to bim by the crown, for the 

ſole printing and ſelling a book of architecture, intitled, 
Gibbs's Deſigns. Upon filing the bill, the plaintiff, the pa- 
tentce of this new book, obtained an injunction againſt the 
and on coming in of 
the anſwer, it being moved to FO the injunction, affida- 
vits were allowed (1) to be read, in order to ſupport the in- 
junction, on account of the great prejudice that would 
accrue to the party, were the injunction to be diſſolved, and 


the book allowed to be diſperſed and ſold by the defendant. 
And 


invention by patent, a ſmall variation of the invention will not intitle another to break in upon the 


patent 2 


So in the caſe of a grant of the ſole printing of a book. to the 


author, who takes whole 


paragtaphs from another book, this not ee, for it may be neceilary to introduce what is new. 


fr) Reg. Lib. A. 1733. 
And in Coun: '&/5 of Strathmore v. Bowes 
before Sir L. Kenyon, Matter 


Rolls, fittins 


on the 11th of Jay 1786, a motion to 


ꝗ— 


fol. 338. diſſolve an injunction to ay waſte was 
made under ſimilar circumſtances ; his 
Honor had direced-the-motien to ſtand 
over, that precedents might be found, 
where the court had per mitted affidavits 

ts 


of the 
for the Lord Chancellor 


> Was 
his 
ſtand 
hund, 
lavits 

ts 


De Term. Paſchæ, 17 34. 


And in this caſe it was held by the court, that a ſmall varia- 
tion of the invention would not intitle the defendant to 
break in upon the patent, in regard, at that rate, any grant of 
a patent for the like purpoſe might be fruſtrated. So, though 
in this book, the ſole printing whereof was granted bv patent 
to the plaintiff, ſome whole paragraphs appeared to be taken 
out of former authors; this was thought not material; for 
it might be neceſſary, in order to the introducing of what is 
new. Wherefore the injunCtion was continued. 


GC1BBs Ve. 
COLE, 


to be read in ſupyort of the injunction on the reaſon of the thing, that the 
after anſwer ; and on this day the coun- proceeding was proper, but as it ſo ma- 
{el for the plaintiff mentioned 67654 v. terially concerned the practice of the 
Cole, ſup. Ryder v. Bentham, Aug. court, he would not decide the point 
1750. Attorney General v. Bentbam, without conſulting the Lord Chancellor. 
July 1755, inall which the ſame thing Afterwards the defendant conſented that 
had been done. His Honor ſaid ke the affidavits thould be read, and they 


thought, as well on the precedents, as were read accordingly. 


* Holder verſus Chambury. 


HE plaintiff Holder, lord of the manor of Bathampton, 

in Somerſetſhire, brought this bill againſt the defendant, 
for the arrears of a quit-rent of 7 5. per annum, due to him as 
lord of the manor ; and another part of his bill was to hold a 
large down belonging to his manor, diſcharged of the claim of 
common, which the defendant had upon the ſaid down. 


The plaintiff did not ſhew any difficulty which hindered 
him from recovering the quit-rent at law, but ſaid, that his 


right thereto would appear by the writings in the defendant's 
cuſtody, 


The defendant by his anſwer ſaid, he did not believe the 
rent was due, but was willing to give it up, and pay it and the 
arrears, if he might quietly enjoy his common ; repreſenting 
withal, that he was but a poor tenant of the manor, and 
could not bear the expence of a ſuit for the quit-rent, which 
in a ſmall time would come to much more, than the inheritance 
of the rent was worth; that he had offered to ſhew all his 
deeds, and refer it to any two indifferent perſons ; but that 


the plaintiff had threatened to ruin him, and to "0008 500 J. 
for that purpolh: 


By 


Caſe 63. 


Lord Chan- 
cellor TAL 
BOT. 


2 Eq. Ca. Ab. 
163. pl. 25. 
Though a bill 
in equity lies to 
recover'a ſmall 
quit-rent, yet 
it ought to ap- 
pear, that the 
plaintiff has no 
remedy for the 
ſame at law. 
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CHAMBURY. 


157 J 


Lord of a manor 
brings a bill 
againſt a tenant 
to hold a down 
belonging to the 
manor, diſ- | 
charged of the 
tenant's claim 
of aright of 

common there. 
to; this an im- 
proper pill. But 
a bill for a quit- 
rent may be 
proper in ſome 
circumſtances, 
and whats. 


258 


In a poor cauſe, 
to fav: 18 "NCC, 
and where the 
matter is cl wars 
the court will 
refer jt co the 
regiſter, inſtead 
of a Matter, to 
compute the in- 
ereſt, or arrears 


thereto. 


De Term. Paſche, 1734. 


By the plaintiff's proofs it appeared plainly, that this 71 
per annum quit-rent was due, and had been regularly paid, 
till 1718, and that it was payable at Lady- day and Michaela: 


in reſpect of the defendant's lands held of the manor ; and no 


difficulty appeared by the . s bill, as to the defcribing 
or abutting the land, 


Lord Chancellor: The bill, with reſpect to the plaintif' 
holding his down diſcharged of the defendant's claim of com- 
mon thereon, is improper for by the ſame reaſon the plain- 
tiff may bring a ſeparate bill againſt every tenant of his manor 
who ſhall ſet up the like claim. As to ſuch other part of the 
bill as would recover the quit-rent; there may be indeed 3 
caſe ſo circumſtanced, as to make a bill of that kind proper; 
as where the lands out of which it is claimed are wholly un- 
certain, (1) and where the days, on which the ſame is pay- 


able, are alſo uncertain : but then theſe things ought to be 
laid in the bill, elſe a lord may be very vexatious to a tenant, 


and make him ſpend in his own neceſſary defence more than 
three times the value of the rent. Here it is hard for the 
defendant, when he does not know the plaintiff's title to the 
quit-rent, to admit his inheritance to be for ever liable 
The bill appears to be merely for vexation: for 
the plaintiff might have had a plain and eaſy way to have re- 


covered the quit-rent without this expenſive method, (viz.) 


by a diſtreſs; and it is proved he has harraſſed the defendant 
with frequent diſtrefles, and would not, after the defendant 
had replevied, proceed to an avowry. However, I do not 
ſee it will be for the defendant's benefit to diſmiſs the bill as 
to this quit-rent ; for then the plaintiff will immediately ſue 
for it at law. 


Wherefore, ſince it appears here that the quit-rent has 
been paid to Michaelmas, 1718, let the Regiſter, not the 
Maſter, compute the arrears of the quit-rent from Michael- 
mas, 1718, to this time; and let the plaintiff's right to the 
rent be eſtabliſhed, but without coſts. The bill to be di- 
miſſed with coſts as to all the reſidue, (2) 


of rent. 


(1) Nerth v. Earl of Strafard, ante, 
1483. Dube of Briagecvater v. Edwards, 
4 Bro. P. C. 139. 


tice, 1 Bro. Cha. Rep. 200. 


(2) Reg. Lib. A. 1733. fol. 394. 
Atkinſon 


Bod. Verie v. Prens 


pom 


as 


nſon 


De Term. Paſchæ, 1734. 5 


Atkinſon verſus Hutchinſon, 


L DAR D Baxter, poſſeſſed of a term for forty years 

held of the church of Carlifle, by his will dated the 12th 
of Segtember, 1732, deviſed the premiſſes to truſtees, in truſt 
to apply the rents and profits to keep the premiſſes in repair, 
and to renew as often as there ſhould be occaſion; and then 
in truſt to pay the overplus thereof to the teſtator's wife Sarah 
for het life, if ſhe ſhould ſo long continue a widow, and after 
her death, or ſecond marriage, to the uſe of ſuch children as 
the teſtator ſhould leave at the time of his death, equally 
amongſt them; and in caſe any of his ſaid children ſhould die 
without leaving any iſſue, the ſhare of him or her ſo dying,togo 


to the ſurvivors or ſurvivor of them; and in caſe all his ſaid 


chiliren ſhould die without leaving any iſſue, then to the uſe 
of Jehn Hutchinſon. The teſtator made his daughter Mary ſole 
executrix, and died, leaving one daughter, who afterwards 
died without leaving iſſue at her death; and whether the 
deviſe over to the ſaid Jahn Hutchinſon was good, was the 
queſtion ? 3 
Mr. Ferney inſiſted, that the ſame was void; and that, 
though this was the deviſe of a truſt, yet it muſt be conſtrued 
as a legal eſtate, and as it ſtood originally in the will, without 
being alliſted or made good by any ſubſequent accident; that 
it might be laid down as a rule, that where the words of a 
will, in the caſe of a real eſtate, are ſufficient to give an eſtate- 
tail, there the ſame words, when applied to a term for years, 
will convey the intire intereſt in ſuch term: now here could 
be no doubt but that, had the teſtator been ſeiſed of lands in 
fee, inſtead of the term, and deviſed them in this manner; the 
ticit deviſee | the daughter} would have been tenant in tail; 
and this was the ſtronger, for that the firſt deviſe, after the 
death or ſecond marriage of the teſtator's wife, is to ſuch 
children as the teſtator ſhould leave at the time of his death, 
which words were afterwards dropped: and from whence 
_ couls proceed that change of the teſtator's expreſſion, but 
from a change of his intention? Beſides, here was a poſſibility 
upon a poſibility, under which Mr, Hutchinſon, the laſt de- 
viſee over, claimed, and therefore it could not be good. 


Lord 


Caſe 64. 


Lord Chan- 
cellor 'T'AL- 
BOT. 


2 Eq. Ca. Abs 
294. pl. 22. 
Deviſe of a term 
to A. for life, 
remainder to 
ſuch children as 
the teſtator ſhall 
leave at his 
death, and if all 
his children die 
without leaving 
Iſſue, then to B. 
The children 
die without 
leaving any iſ- 
ſue living at the 
time ot their 
death; this 

a good deviſe 
over to B. 
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ATK1NsoON 
V. 

HuTcuin- 
SON. 


The deviſe of a 
truſt to be con- 
ſtrued in the 
ſame manner 
as that of a le- 
gal eſtate, and 
not to be varied 
by ſubſequent 
accidents. 


Where the 
words of a de- 
viſe of a leaſe- 
hold would 
make an expreſs 
eſtate-tail in the 
caſe of a free 
hold, there a 
deviſe over of 
ſuch leaſehold 
is void; ſecus 
if the woros in 
the former de- 
viſe would, in 
the caſe of a 
freehold, make 
an eſtate- tail 


De Term. Paſchæ, 17 34. 


Lord Chancellor: I admit the deviſe of a truſt muſt have the | 


ſame conſtruction as that of a legal eſtate, and that accidents 
ſubſequent to the making of the will, ſhall not any ways affect 


' ſuch conſtruction: and further, that though the intention of 


the teſtator is greatly to be regarded, yet this his intention 
muſt ever be conſiſtent with the rules of law. But then the 
rule which has been infiſted on, that whatever words of a 
will in the caſe of a freehold will create an intail, the ſame, 
when made uſe of with reſpect to a term, will paſs the abſo- 
Jute intereſt in ſuch term: this rule (I ſay) ſeems to be laid 
down in too great a latitude, So far indeed may be agreed, 
that where the words of a will, when uſed with regard to a 


* freehold, give an expreſs eſtate-tail, there the ſame words 


applied to a term will paſs the whole intereſt in ſuch term: 


as if a term for years be deviſed to A. and the heirs of his 


body, remainder to B. in ſuch caſe the remainder is void. 80 
if the deviſe of a term were to A. for life, remainder to the 
heirs of his body, remainder over to B. ſuch remainder to B. 
would be void, cauſe qud ſupra. 


only by implications 


[ *260 ] 


{«) Vol. 1. 432. 


But in the principal caſe, the words of the will would, if 


uſed with reſpect to a freehold or real eſtate, paſs an intail only 


by conſtruction and implication ; and that theſe ſhould carry 
the abſolute intereſt in the term, is no neceſſary conſequence. 
Where words are Capable of a twofold conſtruction even in 
the caſe of a deed, (and much more of a will) it is juſt and 
reaſonable that ſuch conſtruction ſhould be received, as tends 
to make it good; and in the principal caſe, the deviſe of the 
term to the teſtator's children, and if they ſhould die with- 


out leaving any iſſue, then to Hutchinſon, may eaſily and na- 
turally be underſtood to ſignify, if they die without leaving 
any iſſue at the time of their death; nay, much more na- 
turally than in the other caſe, (viz.) if there ſhould be a fail- 
ure of iſſue of them a hundred years hence, The reaſon given 
in the caſe of Target verſus Gaunt, reported in the Abridgment 
of Caſes in Equity 193. (a) is very ſtrong in ſupport of this 
deviſe over, which in effect was: one poſlefled of a term for 
years, deviſed it to his ſoa A. if the term ſhould ſo long con- 
tinue and no longer, and after his death to ſuch of his iſſue as 


he 


— — — 


De Term Paſchæ, 1734. 


he ſhould deviſe it to, and if A. ſhould die without iſſue, then 
to his (the teſtator' s) ſon B. A. died without iſſue, and 
without making any diſpoſition of the term, and the queſtion 
being whether B. the younger ſon was intitled, it was de- 
creed in his favour; for that the words dying without iſſue, have 
a two-fold meaning: the one to ſignify a dying without iſſue 
at the time of ones death, the other a dying without iſſue, 
whenever ſuch iflue fails; and though, where lands of inhe- 
ritance are deviſed to A. and if he die without iſſue, then to 
B. an eſtate-tail will paſs to A. by implication, in order to 
comprehend the iſſue to all ſucceeding generations; yet in 
the caſe of a term for years which cannot poſſibly deſcend to 
ue, there is no neceſſity to make ſuch a conſtruction ; for 
which reaſon, the moſt obvious and natural ſenſe ſhall there 
take place, and the deviſor be preſumed to have meant, if A. 
the firſt deviſee die without iſſue living at his death; conſe- 
quently the dying without iſſue being confined to a life, makes 
the limitation over good, by way of executory deviſe. (a) So 
the caſe of Forth verſus Chapman, ſeems to be in point, where 
one poſſeſſed of a term for years, deviſed it to A. for life, and 
if A. died leaving no iſſue, then to B. It is true, the Maſter 
of the Rolls (Sir Jeſeph Fetyll) was of opinion and decreed, 
that the deviſe over to B, was void; but on an appeal, the 
Lord Chancellor Parker held it good, for that there can be no 
difference between the words without leaving iſſue, (which is 


conſtrued to mean (b) iſſue at his death) and leaving no iſſue. 


Farther what made it infinitely ſtronger, was, that the fact 
happened to be (though this was not obſerved by the counſel 
in that caſe) that the teſtator had a real and leaſehold eftate, 
and deviſed all (c) his eſtate, as well freehold as goods and 
chattels, to A. and if A. died leaving no iſſue, then to B. and 
tere the ſame words in the ſame will were conſtrued to make 
the ſeveral deviſes good, and to give the firſt deviſee an eſtate- 
tall in the freehold, and but an eſtate during his life in the 
le; :ſchold. 


Wherefore in the principal caſe the intention of the teſtator 
being plain, that if A. died, and left no iſſue, the deviſe over 
!hould take effect, the Lord Chancellor, in compliance with 
ſuch intention, and alſo agreeably to the precedents in point, 


cecreed in fayour of the deviſee over, (viz.) that the words, 
if 


ATx1NsoN 
D. 
HurTcnin- 

SON, 


C 261 ] 


(a) Vol. 1. 663. 


(b\ Sec vol. I. | 


193, 

Nicholls v. 
Hooper & 563. 
Pinbury v. 
Elkin. 


(c) Vol. 1. 667. 
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De Term. Paſchæ, 1734. 


ATKINSON 


SON. 


= 


- 


: if the firſt deviſee died without leaving any iſſue, muſt be in. 
Hurchix- tended to mean, without leaving iſſue at his death. (1) 


(1) Reg. Lib. A. 1733, fol. 703. 
Vide Nicholls v. Hooper, ante, 1 vol. 198. 
Target v. Gaunt, ante. 1 vol. 432. Pin- 
bury v. Elkin, ante, 1 vol. 563. Forth 
v. Chapman, ante, 1 vol. 663. Pleydell 
v. Pleydell, ante, 1 vol. 748. Maddox 
v. Staines, ante, 2 vol. 421. Sabbarton 
v. Sabbarton, ca. temp. Tal. 55.& 245. 
Beauclerck v. Dormer, 2 Atk.. 308. 


| Saltern v. Saltern, 2 Atk. 376. Sheffield 


v. Lord Orrery, 3 Atk. 287. Trafford 
v. Bochm, 3 Atk. 449. Lampley v. Blo- 


Caſe 65. 
Lord Chan- 
cellor TAL- 
BOT. 


394. pl. 1. 
An eſtate pur 
autre vie may 


der to B. for 
this is only a 
deſcription, who 
ſhall take as 
ſpecial occu- 
pants during 


profits. 


The queſtions were, ft, One having an eſtate for three 
lives, and deviſing it to A. in tail, remainder to B. whether 


Low verſus Burron. 
Rds A. eie, N 2. 355M 


H E bill was for an account of the rents and profits of 
divers meſluages and lands in JYarrington, in Lancaſbirt, 
2 Eq. Ca. Ab. on this caſe: John Caſſon, ſeiſed of an eſtate for three lives in 
the premiſſes, by his will dated the 12th of January, 1684, de. 
ned te . viſed them to his daughter Mary Mollincux for life, remainder 
in tail, remain- to her iſſue male, and for want of ſuch, remainder to one Lau, 

under whom the plaintiff claimed. Mary Mollineux, by leaſe 
and releaſe conveyed the premiſſes, in conſideration of her 
marriage with Edward Burron, to the uſe of herſelf and her 
the life of ceſtuy intended huſband, and the heirs of their bodies, remainder to 
W vie. the heirs of her huſband Burron. In 1705, Mary died with- 

out iſſue, and the plaintiff claiming under the perſon in te- 
mainder, now brought this bill for an account of the rents and 


. 


aber, 3 Atk. 396. Earl of Stagrd v. 
Buckley, 2 Vez. 181. Exel v. Walla, 
2 Vez. 120. 318, Keith. v. Fosuler, 
6 Bro. P. C. 3zo9. Grey v. Montags, 
6 Bro. P. C. 429. Earl of Cbatlan 
v. Tethill, 6 Bro. P. C. 450. Attorng 
General v. Hird, 1 Bro. Cha. Rep. 170. 
Bigge v. Benſley, 1 Bro. Cha. Rep. 187, 
Wicker v. Mitford, 1 Harg. Law Trad, 
513. Glover v. Strothoff, 2 Bro, Cha, 
Rep. 33. | 


[ 263] this remainder was good? 2dly, Suppoſing it to be good, 
whether H. by ſuch leaſe and releaſe could bar it? 


As to the firſt it was ſaid, and fo agreed by the court, that 


the limitation of an eſtate pur autre vie to A. and the heirs of 
his body, makes no eſtate tail in A. for all eftates-tail. are 
eſtates of inheritance, to which dower is incident, and muſt 
be within the ſtatute de deni; whereas in this kind of eſtate, 


which 
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three 
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that 
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l. are 

muſt 
eſtate, 
which 
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which is in no inheritance, there can be no dower, neither is Los . 
it within the ſtatute, but a deſcendible [B] freehold only. BuRroN, 
Alſo the Lord Chancellot held plainly, that this was a [ CJ) 
dod remainder to B. on 4.8 death without iſſue, it being no L 264 


more than a (a) deſcription, who“ ſhould take as ſpecial oc- 
cupants during the lives of theſe three ce/tuy que vies. As if the 
gtantor had ſaid, © inſtead of a wandering right of [Di general 
"EE *. occu- 


() See Chap- 
lin v. Chaplin, 
poſt. 363, | 


w . ere 2 Seer ON" * — OT ITO "8 
* * 
—— . 


wa. 2 
6— — 


[B] For which reaſon. it has been determined, that where a leaſe for three lives 
has been granted to a man and his heirs, and ſuch grantee died, leaving an infant 
tir; the parol ſhould not demur. By the Lord Talbot, in another branch of the 
cauſe of Chaplin verſus Chaplin, 18th of Fuly, 1536, vide poſt. 368. 

C] The objection againſt this remainder being good is; for that when the 
leflce had deviſed the premiſſes in tail, he then had nothing left in him but a 
poſſibility, which he could not deviſe or limit over; as if a man were ſeiſed in fee- 
imple, and at common law had granted lands to one and the heirs of his body, 
this was a conditional fee; and foraſmuch as the donor had only a poſſibility of 
reverter, ke could not limit 1t over. Now, if at common law an eftate in fee 
could not be limited ovep after an eſtate given to one and the heirs of his body, 
much leſs ſhould an eſtate for three lives be limited over after ſuch a failure of iſſue. 
And as to the notion, that in, this kind of limitation the heirs of the body of A. 
take only as ſpecial occupants z, and that a man may name as many ſpecial occu- 
pants, as he pleaſes : by the ſame reaſon, it may be argued, that this eſtate for 
nes may be limited to A. and his heirs; and if A. die without heirs, chen to B. 


and his heirs, which certainly Would be a void limitation td F: and in preſump- 


tion of law, the continuance of the iſſne of a man's body may he Tor ever. From 
whence it ſhould ſeem, that after the Leſſee for three lives has granted of deviſed 
the premiſtes to 4. and the heirs of his body, he (the leſſee) has nothing but a 
pollbility, which he cannot grant, or limit over. Note, This appears from the 
Reporter's manuſcript to have been the opinion of Mr. Vebb, an eminent convey- 
ancer, late of the Iuner Temple. However, the laws ſettled as above. 

ID] It is obſervable, that at law there could be no general occupant of a rent: 
*:1f I had granted a rent to 4, for the life of Z. and A. had died, living B. the 
tent would have determined." 2 ll. Abr. 150. Salt. 189. But there giight 
have been a /pecial occupant A fent. As if I had granted' a rent to &. and his 
re for the life of B. and A. had died, living 3. and. leaving an heir; ſuch heir 
»0uld have been a ſpe rial occupant. Yet, it a man had granted a fent to A. his 
executors and aſſigns, during the life of F. and afterwards fhe. granteg, hall died, 
leaving an executor, but no aſſignee, the executor ſhould not have had the rent, 


in regard jt being a freehold, the ſame could not deſcend to an exequtor, Mo. 


664. 2 Rel, Abr. 152. 3 Car. Sir Richard Buller & al' verſus Chiverton, agreed 
and admitted by Jones Juſtice & Car”, and by the counſel gn both ſides, that the 


rent is extinct; though there ſeems to have been no ſound teafor, for this diſtinc= 


tion, But as to rents granted pur autre vie, the ſtatute of frauds and perjuries has 
made an alteratÞn ; for by that ſtatute, any eſtate pur azxfre bie 18 made de viſable; 
and if not deviſed away, ſhall be aſſets in the hands of the heir, if limited to the 


| heir; if not limited to the heir, it all go to the executors or adminiſtra'ors of 
the grantee, and be aſſets in their hands. So that, if ſince that ſtatute a rent be 
D | P granted 
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;-* > Caſe does not inlarge, but only preſerve, the eſtate of the grantee. By the Lord 


Low 7. 
EURRON. 


1 65 J 


'a) 6 Co. 37. 
2 Roll. Abr. 
826. 1 Ing. 54 


An eſtate for 
three lives is 
limited to A. 
and the heirs of 
his bod, re- 
manger t . 
A. by leate, or 
by leaſe and re 
ler(e, may bar 
the heirs ot his 
body, as claim- 
ing under him, 
bu cannot by 
a” y act bar B. 
Quer”' tamen. 


'De Term. Paſchæ, 1734. 


« occupancy, I do appoint, that after the death of 4 the 
<« grantee, they who ſhall happen to be heirs of the body of 4, 
& ſhall be /pecia/ occupants of the premiſſes; and if there ſha} 
« be no iſſue of the body of A. then B. and his heirs ſhall be 
& the ſpecial occupants thereof,” And that here can be no 
danger of a perpetuity; for all theſe eſtates will determine on 
the expiration of the three lives. So, if inſtead of three, there 
had been twenty lives, all ſpending at the ſame time, all the 
candles lighted up at once, it would have been good; for, in 


effect, it is only for one life, (/.) that which ſhall happen to 
be the ſurvivor, For which reaſon, it were very improper to 


call this an eſtate-tail, ſince at that rate it would not be liable 
to a forfeiture, or puniſhable for waſte, the contrary where. 
of is true. (a) 


200, The Lord Chancellor ſaid, that though by aleaſe, orbys 


leaſe and releaſe, A. might bar the heirs of his body, as in ſome 


reſpects claiming under him, yet he inclined to think A. could 
not bar the remainder over to B. who was in the nature of x 
purchaſer, and would be no way ſubject to the incumbrance 
oi A. any more than if the eſtate pur autre vie had been 
limited to 4. for life, remainder to B. for life; in which 
caſe plainly A. could not bar B. eſpecially by this convey. 
ance of leaſe and releaſe, which never transfers more than 
may lawfully paſs : whereas the conveying away or bearing 
the remainder limited to B. (admitting it to have been a good 
remainder) is doing a wrong to B, aud depriving him of an 


_ eſtate, which was before lawtully veſted in him. Nay, indeed, 


it ſeemed to him, as it no act which A. could do, would be 
capable of barring this limitation over to B, in regard there 


— — 


— —— 


Ach of Dec. 1710, though this was not the principal point. 


granted to. A. for the life of B. and A. die, liring B. A.'s executors or adni. 
niſtrators ſhal} have it during the life of B. for the ſtatute is not only made to 


prevent the inconvenience of ſcrambling tor eſtates, and getting the firſt poſſeſn 


aſter the death of the grantee; but likewiſe for preſerving and continuing the 
eſtate during the life of the ce gue ie; and it is reaſonable, ſince the granter 
might by deed have diſpoſed of the rent during the life of the ceffuy que wit, that, 
though by his dying without having made any ſuch diſpoſition, in nicery of las 
this eſtate would have determined; yet, by the ſtatute, that intereſt which paſſed 
trom the grantor ought to be preſerved, and ſhall go to the execators or ac mii 
firators of the grantee during the life of the cy gue wic. And the ſtatute in tht 


Keeper Har. ourt, in the caſe of Raxwiinſon verſus The Du. Hel of Montagu Sa, 
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could 


could be no common recovery ſuffered thereof, it being ehly Low o. 
an eſtate ſor lives; and his Lordſhip ſaid, that this (as he Busgon, 
remembered) was determined in the caſe of Sir Hardolph 

Maſteneys (1) in the houſe of lords, upon an appeal from this [ 266 ] 
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court. [E] 


. * « 12328 2 nn 1 ö 3 

But notwithſtanding all this, yet, it appearing that the However tue 
5 | Ee ſtatute of limi- 

right of the plaintiff, and of thoſe under whom he claimed, tations being 
: 8 3 5 1 pleaded, where 
B. “s right accrued above 30 years ſince, though the caſe may be ſo circumſtänced, as that the 
dani, notwithſtanding he could not bring an ejectment, might bring a bill in equity, yet the 

court wil not affiſt a ſtale demand againſt a long and quiet polſefſionz 


b The following caſe has been taken from the Regiſters Book: 

Tae late earl of Arlington deviſed, int? al", a leaſehold Eſtate, being the manor 
»f Tertenball, alias Totterham- Court, in Middleſex, and held for three lives of the 
cathedral church of St. Paul's, London, to the ducheſs of Graſten, his only iſſue, 
fr life, remainder to the duke of Graften, for lite, remainder to the firſt and every 
other ſon of the duke by the ducheſs in tail male, remainder to the heirs female of 
the duke by the ducheſs in tail, remainder to the right heirs of the ducheſs. 
Afterwards, in 1685, the ſaid leaſe was renewed agreeably to the above limitations. 
The duke of Grafton died, and his ſon, tae preſent duke, brought his bill, prays 
ing, that the leatehold premiſſes (ſome of the lives whereby the ſame were held; 
being dropt) might be renewed, and ſettled on tne ducheſs for life, remainder to 
the plaintiff the duke, and his heirs; tor that otherwiſe it would tend to a perpe- 
tuity. The lord Euſton (the JuE="s eldeſt ton) was then an infant of ſeven years 
of age; and the cauſe being heard the 24 of Aug. 1722, the court conceived that 
they could not do it, till a fine ſur conce/7runt had been levied by the plaintiff, the 
duke of Grafton, and the detendants, Sir Thomas Hanmer, (who had married the 
dachefs) and the duchels of Grafton; and the matter was referred to a Maſter ; and 
it coming on afterwards, 21 of December, 1722, on the report, by which it ap- 
peared, that a fine had been levied, and chat the Matter had ſettled a leaſe and 
releaſe, being an aſſignment ot the leaſe of 1686, to new truſtees, thereupon the 2 
Lord Chancellor Macclesfield ordered, that the ſaid leaſe and releaſe ſhould be 
executed, and that the new leaſe ſhould be to theſe new truſtees, in truſt fox the + 


ducheſs for lite, remainder to the plaintiff the duke, and his heirs; during the Ab eee 


lives in the leaſe. Dake of Grafton verſds Hanmer. And indeed it ſeems reaſons . 4 2 
. N 


able, that the firſt tenant in tail (improperly fo called) ſhould be allowed to bat the TE” 
{imitations over; for though the original eſtate be only for three lives, yet, it +o bas. 
being the intereſt of both landlord and cenant, that the leaſes hiould be renewed; Welt 

andit being the doctrine of the court of ehancery, that all ſuch new leaſes'are ſuba 2 »” Fa 


ject tothe old truits, the eſtate might by this means continue for ever, without any 9/7 A 
pollivility ot being barred. See alſo. Baker verſus Raiigy, 2 Vern. 2254 , . , 
; b 8 « + : | 5 - z 


A og . 
occupants Norton v. Frecker, I Atk. $24: 4% 7 
Forſter v. Forſter 2 tk. 250 Salter g 7 
v. Saltern, 2 Atk. 376. Williams v. le, | 
TJekyl, 2 Vez. 681. Hinte v. Blake ante. e. 
10. note 1. Ys SE 


Fam, 
had 


(1) Waſtcneys v. Chappell, i Bro. P. C. 
457. But it ſeems now, that any aliena- 
non by the (Cuaſi) tenant in tail will be 
ſufficient to bat the remainder-man, al- 
though if no ſuch act be done, the re- 
mander-man will ſtill take as ſpecial 
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Fl De Term. Paſchz, 1734. 
| a 1 had accrued lo long ſince as the year 1705, now near thirty 
+8 FROme years ago, during all which time the defendant's poſſeſſion had 
1 ( 7 been unmoleſted, and the ſtatute of limitations being pleaded, 
| 55 ; (though it was urged, that the plaintiff had not the leaſe in 
EE his poſſeſſion, and that the defendant in his plea had ſet forth, 
Wo: that the leaſe had been renewed; and though it was more. 
$$ over inſiſted, that however the plaincd might be difabled 
$51 from bringing an ejectment, he might yet bring a bill in 
1 equity;) the Lord Chancellor declared, he would grant ng 
go: relief in the caſe of ſo ſtale a demand, and therefore allowed 
* g "Fi the plea (1). 
. 1 : (1) Reg. Lib. B. 1733. fol. 334. 
Wo . Bewick ver 2 Whitfield. 
F WW Caſe 66. A 1 ee A HT . 2 2 > Ag ; 
4 . Lord Chan- I Branch of 2 Cauſe, V Vof. * 240 . 17 A 36 
3 0 cellor 'I aL- 
1 b e A Was tenant for life, remainder to B. in tail, as to one 
Fab „ ham han * moiety, remainder as to the other moiety to C. an in- 
Me a Ag fant in tail, remainder over. There was timber upon the 


— 


remaindertoC, premiſſes greatly decaying : whereupon B. the remainder man, 
an infant in tail, 


1 to tlie ether brought a bill, praying, that the timber that was decaying 
moiety, rewain- might be cut down, and that the plaintiff, the remainder 


der over; there . i 0 . 2 . 
is timber on man in tail, together with the other remainder man, the in- 


| : : | 3 
12 eval fant, might have the money ariſing by the ſale of this timber, 


ingz B. th-re- On the other hand, the tenant for life inſiſted to have ſome 


mainder- man, : 

brings a bill, ſhare of this money. 
praying, that 

the vecaving timber might be cut down, ſold, and the money divided betwixt him and the infant; 
and the tenant for lite inſiſts to have part of the money; tenant for lite muſt. have ſufficient leit 
for repairs, &c. and an allowance for all damage done to him vn the ground; but to have 10 
allowance for the timber, whicn, when ſevered by accident, or by a treſpaſſer, belongs to the 
Arit owner of the inheritance, Decay ing timber, it for ornament or ſafety, not to be cut down, 
Allo, where an infant is interetted in the inheritance, no timber to be cut down, but by the appto- 
bation of the Matter; and the infant's ny ot the money to be put out for his re 
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[ 268 J Lord Chanc air: The timber, while ſtanding, is part of the 


inheritance [F]; but whenever it is ſevered, either by the act 
| 1 of 
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{fl 4. tenant for years, remainder to B, for life, 3 to C. in fee; 4. 
is Ceing Waite ; B. though he cannot bring walle, as not having the inheritance, 
Vet NE 15 incitied to an injunction. See 1 Rell, Abr. Rojavell's cate, 377. But if 


the vate be cf 2 trivial nature, and. a fertiori, if it be meliorating 5 
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ant; 
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e act 
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on Wrong that the timber, although 
| | "3 


of God, as by tempeſt, or by a treſpaſſer and by wrong, it be- 
| longs to him who has the firſt eſtate of inheritance, whether in 
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ſee, or in tail, who may bring trover for it; and this was ſo 
decreed upon occaſion of the great windfall of timber on the 


Cavendiſh eſtate. (1) 


2dy, As to the tenant for life, he ought not to have any 
ſhare of the money ariſing by the ſale of this timber; but ſince 
he has a right to what may be ſufficient for repairs and bootes, 
care muſt be taken to leave enough upon the eſtate for that 
purpoſe; and whatever damage is done to the tenant for life 
on the premiſſes by him held for life, the ſame ought to be 


made good to him. 


zuh, With regard to the timber plainly decaying, it is for 
the benefit of the perſons intitled to the inheritance, that it 


building on the premiſſes, (ſee 1 Inf. 53.) the court will not injoin ; nor if the 
revetlioner or remainder-man in fee be not made a party, who poſſibly may ap- 


prove of the waſte, By the Lord King, Aellineux verſus Powell, Paſche, 1730. 


| (1) But yet where the tenant for life 


has alſo in himſelf the next exiitent 
etate of inheritance, ſubject to inter- 
mediate contingent remainders, he ſhall 
not take advantage of his own wrong 
in cutting down timber, but the court 
will preſerve it for the benefit of the 
contingent remainder-men. Williams 


v. Duke of Bolton, Feb. 24, 1784. The 


duke was tenant for life with contingent * 
| remainGers to his firſt and other ſons, re- 


mainder to Mrs, Orde for life, remainder 
te her firſt, and other ſons, with other 


| contingent remainders over, (with e- 


{ates to truſtees to preſerve all the con- 
tingent remainders) remainder to the 
duke in fee. —- Mrs. Orde had a ſon 
born, who died in a few days after his 


| birth, All the contingent remainders 


being vet an expectancy, the duke cut 
don timber. Mrs. Orde had after- 
wards another fon, who was a defend- 


ant in the Caſte. On the queſtion, to 


#0m this timber ſhould belong, the 
Lord Chancellor was of opinion, chat as 
t was not competent for the duke to cut 
60x timber in reſpec of his life eſtate, 
be thould not take advantage of his 


* 


by ſeverance become perſonalty, was yet 
bound, as far as it could be, ro the 
uſes of the realty—that the adminiſtra- 
tor of Mrs. Orde's firſt ſon was certainly 
not intitled, the child being dead at the 
time of the timber cut—neither could 
her ſecond ſon claim it, for although 
he had a veſted eſtate of inheritance, 
yet ſuch eſtate was liable to be deveſted 
by the duke's having a ſon. His Lord- 
ſhip therefore thought nobody at pre- 
ſent intitled, but directed the duke to 
pay into court to the credit of the 
cauſe, the ſum of 2943 J. 104. for 


ordered that the Maſter ſhould inquire 
into and aſcertain the times at which 
the ſaid ſum or any part thereof was 
received by the defendant the dake, 
and ſhould compute intereſt theregn 
from ſuch times reſpectively, and that 
the duke ſhould pay into court in like 
manner what ſhould be found to be the 
amount of ſuch intereſt, and that ſuch 
principal and intereſt ſhould be laid gut, 
ſubject to further org 
for any perſon inte 
Reg. Lib, 1783. fol. 3a 


to apply. 


| with liberty 


ſhould 


Bewick . 
WHITFIELD. 


which the timber had been ſold, and 
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ſhould be cut down, otherwiſe it would become of no value; 
but this ſhall be done with the approbation of the Maſter; and 
trees though decaying, if for the defence and ſhelter of the 
houſe, or for ornament, (1) ſhall not be cut down. ;. 
that is the tenant in tail (and of age) of one moiety, is 1 


| have a moiety of the clear money ſubject to ſuch dedutions 


as aforeſaid; the other moiety belonging to the infant mu 
be put out, for the benefit of the infant, on government 0. 
real ſecurities, to be approved of by the Mafter (2). 


ft) Vide Chamberlain v. Dunmer, 1 
Bro. Cha. Rep. 166. 


Caſe 67. 


Lord Chan- 
cellor Lar-— 
r 


2 Eq. Ca. Ab. 
29. pl. 37. 
Where the wife 
ies the huiband 
for a ſpecitick 


performance of 


her marriage- 
articles, and 
that he may 
lettle ſuch and 
ſuch lands on 
her for her join- 
ture; it is no 
bar to her de- 
mand, that ſhe 
has eloped with 
an adulterer, 
mach lets it this 
be not by the 
hutband putiniſ- 
{ue in the caule. 


7 


2 


Elizabeth Sidney, hi" 


4 


— 


(2) Reg. Lib. B. 1733. fol. 512. 


Plaintiff. 
The Hon. Jocelyn Sidney, Eſq; Defendant. 
8 On an Appeal from a Decree at the Rolls, 


N RS. Sidney, the plaintiff, brought her bill againſt the 

defendant her huſband, to have a ſpecific performanc: 
of her marriage articles, dated the 17th of OZeber, 1716, 
whereby the deſendant, the huſband, covenanted, that with. 
in eight months after the plaintiff Elizabeth ſhould come to 
age, he would convey his eſtate in Glamorganſbire to truſtees, 
to the ule of himſelf for life, remainder to the uſe of truſtees to 
ſup>ort contingent remainders, remainder to the uſe of hi 
wife for her life for her jointure, remainder to their ſons fuc- 


ceſſively in tail male, remainder to the daughters in tail, re- 


mainder to himfelf in fee. Alſo the plaintiff Elizabeth, the 
wife, with the conſent of her guardians, covenanted, that 
{he ſhould, within eight months after ſhe ſhould come to 
age, convey her eſtate in the ſame county, being about 350. 
per aun. (but well ſtocked with timber) to the uſe and intent, 
that there ſhould be paid thereout to the plaintiff Elizabeth, 
100 1, per ann. for her ſeparate uſe during the coverture, 100k 
fer annum to her mother, and 50/1. per annum to the plain- 
it's ſiſter, till ſhe ſhould come io age; and then ſhe to nar? 
10007. and that her eſtate thus charged ſhould be conveys 
to the uſe of the defendant for life, remainder to the ule of the 
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plaintiff, his wife, for life, remainder to the uſe of the 
fuſt, Cc. fon in tail male, remainder to the daughters in 
tail, remainder to her right heirs. The timber upon her 
eſtate to be applied to pay off a mortgage of 5000/7. on the 
| deſendant the huſband's eftate, and the ſurplus of the money 
ariſing by the ſale of the timber, to go to raiſe portions for 
younger children. So that the bill was, to compel the de- 
fendant the huſband to perform his part of the articles, and 
that he might account for the timber he had cut down from 
of the wife's eſtate, | 


The defendant by his anſwer fet forth, that the "plaintiff 


lived ſeparately, and very much miſbehaved berſelf. 


nad had criminal converſation with another man; but in the 
depoſitions there being ſome evidence that the huſband was 
alſo guilty of the like offence, ſo that the wife might recrimi- 
nate; the Maſter of the Rolls decreed a performance of the 
articles, from which decree the detendant now appealed to the 
Lord Chancellor, | | 


And it was inſiſted on behalf of the huſband, that, con- 
fidering the incumbrances and annuities on the wile's eſtate, 
the huiband was a very little gainer therefrom ; the wife in a 
court of equity appeared with but an ill grace, as endeavour- 
flees ing to compel a performance of her huſband's agreement, 
ok when ſhe herſelf had broken her own marriage contract in the 
of fi moſt facred and tender part of it; that with regard to articles, 


ſt the 
nanct 
1716, 
with- 
me ta 


if the court finds any inconvenience will reſult from com- 
* pelling 2 performance thereof, they will not decree that theſe 
þ, the ſhould be ſpecifically executed, but leave the party to his re- 

medy at law ; that in the preſent caſe, the decrecing an exe- 


that 
} . . . . þ 
5 cution of theſe articles might occaſion a diſinheriſon of a law- 
oY tut heir, and ſettle the eſtate upon ſuch iſſue as, though born 


whe in weinen might yet really and in fact be illegitimate. For 
dah ſuppoſe that in this caſe, after the ſeparation, there had been 
a ſon born, would this court have decreed a ſettlement to 
have been made whereby ſuch fon ſhould have been in- 
tied? and yet this would plaialy have been the conſequence, 
pnce tuch lou being born in wedlock, muft have taken by 
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the wife had withdrawn herſelf from her huſband; that ſhe had 


| The proofs were very ſtrong, that the wife, the plaintiff, | 
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S1yxEY v. virtue of the ſettlement ; that indeed where a ſeparation hay 
Sox Er. been in purſyance of a divorce, the courts at law will preſume 
that the huſband and wife have lived ſeparately in obedience 
to the ſentence ; but in the caſe of a voluntary ſeparation only, 

the huſband's acceſs to the wife ſhall be taken for granted, 

and a child born ſhall be conſtrued legitimate, and no evidente 

admitted to the contrary; according to the diſtinction in 

1 Salk. 123. at the ſame time it may be notorious to ever 

one that ſuch child was not begotten by the huſband ; that in 

the principal caſe it was in proof, that the plaintiff did elape 

from the defendant her huſband, and went away with one 
James Jenkins, to a cottage about three miles from where 
her huſband lived, ſince which there had been no pretence of 

any reconciliation, ſo that this was a bar of dower, 1 by. 

32. 1 Koll. Abr. 680. And if in a court of law, the wife 
behaving in this manner, would not be helped to her dower, 
which is ſuppoſed to be her bread and ſubſiſtence, why ſhould 

equity aſſiſt ſuch a woman ſo as to cauſe any articles to be per- 
formed in her favour, which is a matter always left to the 
diſcretion of the court? that the wife in the preſent caſe had 
her remedy at law upon an action of covenant to be brought 
2592 ] 1» the name of the truſtees : but it might well be doubted, 
whether he had any remedy againſt the wife, in regard at the 
time of the marriage ſhe was an infant, and [G] her covenant 
with the truſtees would hardly bind her at law. 


It was admitted, had there been an actual jointure made 
upon the wiſe, ſo as to have veſted a fixed legal eſtate in her, 
that could not have been forfeited by the wife's elapement; 
but where the matter reſted only upon articles, and the wife 
had no remedy but by bringing a bill for the ſpecific perform- | 
ance thereof; here a court of equity might with the greateſt 
reaſon and juſtice refuſe to lend a helping hand; might well 
deny that aſſiſtance which in a caſe of common articles, and in 
4 fair and honeſt cauſe, they are ready to afford the parties: 
la) See Ny 188. that it had indeed been (a) ſaid, that adultery is no bar of 
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[G}] And yet it ſeems, that where a feme infant ſeiſed in fee covenants with the 
conlent of her puardians, in conkderation of a ſettlement, to convey her inherit- 
ance to her hviband ; if this he done in conſiderution of a competent ſettiement, 
© 1vity will execure the agreement, though no ation would he at law to recover, 
uanmages. See vol. 2. 244. Canne! verſus Eackle, 
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dower; and probably it is not, where the huſband and wife Siongr * 
continue to cohabit; but no books fay, that where the wife Sipxar. 
elopes with another man in adultery, (as in the preſent caſe) 4 
this is not 2 bar of dower. And ſurely, if it be a bar to a 
recovery at law, it is at leaſt equally reaſonable it ſhould be ſo, 
with reſpect to any aid ſought i in equity upon articles for the 


wife's proviſion. 


Further: It was faid to be material; that in ſuch caſe of 
elopement of the wife, nothing could reſtore the wife to her 
dower, but the reconciliatien of the huſband; that it was 
not ſufficient, ſo as to intitle her to her dower, that the could 273 } 
recriminate, or ſay, her huſband was guilty of the like offence, 
for nothing could avail her as to this, but the (a) forgiveneſs 

ol the injured huſband. Very obſervable alſo is the difference 
which the law makes, where this offence of adultery is com- 
mitted by the huſband, and where by the wife, In the former 
caſe, where the huſband gees away from the wife, and lives 
with another woman in adultery, this is no bar to the huſ- 
band's being tenant by the curteſy; but on the wife's leaving 
her huſband, and eloping with an adulterer, ſhe thereby fotfeits ENY 
her dower. The reaſon of which may be, for that the con- 
ſequence of ſuch crime in the wife is worſe to the huſband's 
family, by making the children which ſhe may have by the 
adulterer, inheritable to the huſband's eſtate, to the prejudice 
of the next heir: whereas the huſband's children begotten on 
another woman are incapable of bringing that miſchief on a 

family, or injuring the next legitimate heir; that all this was 

- greatly aggravated in the principal caſe, by reaſon of the near 
alliance which Mr. Sidney had to a peerage, to an antient, 
illuſtrious peerage, attended with a ſuitable eſtate, being only 
brother and preſumptive heir to the earl of Leiceſier, at preſent 
a bachelor; ſo that, as it was apprehended, the matter of re- 
crimination, though the principal ground of his Honoz's 
decree, was not ſufficient to warrant the ſame, 


Olzef. But it has been objected below, that the huſband has 
not by his anſwer put this matter of adultery in ifſue, it being 
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(a) See Dyer 06. Lady Peaves's caſe, where a reconciliation by the huſband, 


after the wife's going away with the adulterer, is ſpecially ' pleaded, and the 
plea allowed, : - 
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only ſaid, that the wife had withdrawn herſelf from her hy. 
band, lived ſeparately, and very much miſbehaved herſelf; al 
which ſhe might do, and not be guilty of adultery, | ſince there 
may be ſeveral acts of miſbehaviour in a wife beſides that of 
adultery. 

Reſp, The wife a not but be ſenſible of what nature her 
miſbehaviour was; this muſt be beſt known to herſelf; and it 
was the kindneſs and tenderneſs which the huſband had for the 


character of his wife, not to ſuffer theſe great ſtains upon her 


reputation to be regiſtred upon record, to the perpetual infam 

of herſelf and family; and therefore before he ſhould go ſo far, 
the huſband might well hope his wife would repent of her 
fault, and put a ſtop to this ſo unſeaſonable a ſuit; andit is a 
tad excuſe made on behalf of the wife, to ſay the huſband, who 
had juſt reaſon to charge her in the plaineſt and moſt diſtin& 
terms with this infamous crime of adultery, has in tenderneſs 
to her forborne to do fo, and now ſhe will take advantage of 
it; thus with equal art and ingratitude turning the kindneſs 
that has been ſhewn her againſt him who ſhewed it. 


24 Object. But ſuppoſing this crime to have been ever ſo 
ſufficiently ſet forth, yet this court cannot judge of adultery, 
or in any fort puniſh it, which is proper only for the ſpiritual 


court. 


Reſp. Where things of this nature are incidentally mixed 
with others, the courts of law (and much more of equity) 
may take notice of them : thus the courts of law, where the 
wife's elopement with the adulterer is pleaded in bar of dower, 
muſt try ſuch plea: and as they may do it in that caſe, what 
ſhould hinder this court from doing the like in the preſent? 
ſo the trial of a marriage, which is as much of a ſpiritual cog- 
niſance as any thing can be, is determinable at law, where it 
comes incidentally in queſtion. 


34 Object. If the defendant inſiſts upon this, that the 
plaintiff, the wife, ought not to have aid upon theſe articles; 
then on the other hand he himſelf is not to expect any 1 or 
alliance in reſpect thereof, 


Reſp. All this may be admitted; and Mr. Sidney, the huſ- 
band, will be in a better condition without the articles, than 


with them ; thus independent on the articles, he will be in- 
| Ms 
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utled to the rents and profits, and will have a power to fell all 
the timber from off his wife's eſtate, to his own uſe. 


Laſtly, It was obſerved, that the huſband was not plaintiff 
in this cauſe, but the wife, and where ſhe has thought fit to 
apply in a cauſe of turpitude: as a court of equity Das fre- 
guently been reſembled to a fountain diſtributing its relief 
through pure and clear ſtreams, ſo it was hoped, that this being 
2 cauſe of a contrary nature, and conſiſting of ſeveral proofs of 
turpitude, therefore the court would not afford the plaintiff the 
icaſt favour or aſſiſtance whatever. 


Lord Chancellor: What has been aſſerted of a child begot- 
ten and born during the time of the voluntary ſeparation of the 
huſband and wife, (viz.) that no evidence ſhall be admitted to 
prove the illegitimacy of ſuch child, is now held to be other- 
viſe, For if a“ jury find the huſband had no acceſs, ſuch 
child will be a baſtard, according to the determination in the 
caſe of Pendrel verſus Pendrel. [H] As in the preſent caſe, 
at the hearing of the cauſe the defendant has inſiſted upon 
what might have been very penal to the plaintiff his wife, 
(Ziz.) the forfeiture of her dower, the crime for. which ſhe 
might have incurred ſuch a penalty, ought to be plainly laid 
to her charge, ſpecified and put in iflue, (1) thatſhe may know 
what to reſt her defence upon : whereas here her accuſation 
is only general and uncertain, amounting to little elſe, than 
that ſhe has wizhdrawn berjelf from ber huſband, lived ſeparately 
from him, and very much miſbehaved herſelf : nothing of which 
implies, that the plaintiff has been guilty of adultery, much 
jeſs that ſhe has eloped from him, and gone away with an 
adulterer, which alone would bar her of her dower, ſuppoſing 
this were purely a queſtion of dower, But the articles be- 


Articles to ſettle lands in jointure, are in nature of an actual jointure, which is not forfeited by an 


clopement, like dower, 


——_— 
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In the caſe of a 
divorce J'menſ2 
& thoro, baron 
and feme live 
ſeparately, and 
the wiſe has a 
child; this is & 
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where the Jury 
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band has had no 
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If the party 
charges his ad- 
verſary with any 
thing criminal, 
it ought to be 
ſhewn with great 
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certainty. 


* * 
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H] Heard before the Lord Talbot, February 5, 1733. where the hutband and 
wite by content lived ſeparately, and a child being born, an iſſue was directed to 
try whether the child was a baitard, and it was found a baitard, 2 Stra. 925. 
And ſo indeed (however it happened to be overlooked by the defendant's countel) 
:t 15 ſaid at the bottom of the caſe cited from Salteid ; wheretore this point is now 


{-tticd for law. | 


..) Wathyns v. Wathyns, 2 Atk. 97. Clarke v. Periam, 2 Atk. 337. 


ing, 


. 


n 
8 


1 4 1 2 
3 3 
n eee ee ee 


D 


q 
Ll 
5 
$ 
7 
= 
'S] 
£4 


be 
#1 
4 
4 


ITY 


a 6 


by =. 


1 OS , 
WEL r 


3 


O'S, f i. 
* 1 fen, 8 
n 8 5 pF WER ND 4 r TEN 


CRE EE LIE 


nn 
* SON 


* ed! * PU e K 2 Set * 25 MN IIA YE LH . 2 * * <7 * pl „ 4 PX „ 4 
8 4 2 \ ny Re . "x3 . * * A oh 5A . 22 * TY 5 
p 2 NN * * 1 MOI 94 * * MW Fe 2 ** wr Tg 4 J N — I 2 ” * $2.5 

N > > e n ene 1 


Soe. 
| SIDNEY. 


Why a huſband 


goes not forfeit 


| his tenancy by 


the curteſy on 
Yeaving his- 
wife and living 
in adujtery, as 
a wife foricirs 
her dower by 
gloperuent, Ec. 


1 2773 


De Term. Paſche, 1734. 


ing, that the huſband ſhall ſettle ſuch and ſuch lands in cer. 
tainty on his wife, the plaintiff, for her jointure, this is pretty 
much in the nature of an actual and veſted jointure ; in regard 
what is covenanted for a good conſide ration to be done, is 
conſidered in equity in moſt reſpects as done; conſequently 
this is a jointure, and not forfeitable either by adultery or an 
elopement (1). The reaſon of the difference why a wife in 
caſe of an elopement with an adulterer, forfeits her dower, i 

and yet the hufband leaving his wife, and living with another 
woman, does not forfeit his tenancy by the curteſy, is, becauſe 
the ſtatute of Meſim. 2. cap. 34. does by expreſs words, un- 
der theſe circumſtances, create a forfeiture of dower ; but 
there is no act inflicting, in the other caſe, the ga: of a 
tenancy by the curteſy, 


As to the recrimination appearing in the proofs, this does 
not ſeem to me ſo much to affect the caſe: indeed, with re- 
gard to the evidence of the crime in the wife, there ſeems to 
be ſufficient to convince any third perſon, that ſhe is not in- 
nocent ; but the ſame not being put in iſſue in the cauſe, I 


cannot judge of it. Affirm the decree, and let the huſband 


perform his marriage articles, and account for the timber 
which he has cut on the wife's eſtate contrary to the articles, 
The coſts to go out of the eſtate, (2) 


* — 


0 * ” 


(i) In Plount v. Winter, and Winter v. made a proviſion foy the wife, alledging 
Bleunt on 19 7 1781, the original bill and proving in the croſs cauſe, that ſhe 

was filed by truitees in marriage articles lived ſeparate from him in adultery, 
andthe children of the marriage, againſt The court was of opinion that this was 
the huſhand and wife, and the crots bill not a reaſon for non- performance of the 
was filed by the huſband againſt the articles as to the wife, and made a de- 
wife and children—the original bill cree accordingly in the original cauſe, 
prayed a performance of the articles, and diſmifled the croſs bill without 
and the huiband by his anſwer to the coſts. Reg. Lib. A. 1780. fol. 5 50. 
original bill and by the croſs bill reſiſted (2) Reg. Lib. B. 1733 fol. 211. 
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Johnſon verſus Ogilby & ab. 


HE bill was for a ſpecific performance of an agreement, 

on this caſe : Margaret Quineo and the plaintiff Robert 
Johnſon, having ſome differences as to four freehold houſes 
in Silver Street, London; upon compromiſing thoſe differences, 
it was agreed between them, that the ſaid Margaret Quineo 
and Robert Fohnſon ſhould join in a fine and recovery, which 
ſhould be, as to two of the houſes, to the uſe of Margaret 
Ouineo and her heirs ; and as to the other two houſes, to the 
uſe of the plaintiff, Robert Fohnſon, and his heirs, which fine 
and recovery wete accordingly levied and ſuffered, 


Caſe 68, 
Lord Chan- 


cellor 'T aLs 
BOT, 


2 Eq. Ca. Ab. 
31. pl. 39. 

An attorney for 
and on behalf 
of his client the 
defendant, pro- 
miſes to pay 
500 l. to the 
plaintiff; this 
being done by 
the authority of 
the client, the 
attorney is not 
liable, but only. 


the client; ſecus, if the attorney had no authority from his client to make this engagement. 


After this, Margaret Duines, pretended ſhe "was then a 
feme covert, and married to the defendant Ogilby ; whereupon 
Robert Johnſon brought a bill againſt Ogilby and his wife, to 
diſcover whether ſhe was married, when ſhe levied the fine, 
and ſuffered the recovery, and to be relieved againſt the fraud. 
To which bill the defendants, Ogi/by and his wife, put in their 
anſwer inſiſting on her being then a teme covert, and that the 
was not bound by ſuch fine and recovery. Thereupon the 
plaintiff Johnſon preferred a bill of indictment againſt the de- 
fendant Margaret for a cheat, and for the fraud in levying a 
: fine, and ſuffering a recovery, at the court of common pleas, 
as a feme ſole, when at the ſame time ſhe was under cover- 
ture. | 


The indictment being found, upon not guilty pleaded, was 
brought to a trial; but juſt before the trial was to have come 
on, the parties came to an agreement, that the plaintiff ſhould 
aſſign over his right to the premiſſes, and the defendant pay 
the plaintiff 380 J. and one Mr. Heaton, who was the de- 
tendant's attorney on this indictment alone ſigned the agree- 
ment for, and on the behalf of his clients, Ogilly and his wife; 


12781 


Johnſen alſo ſigned the agreement, which was left in the hands 


of one Mr. Callard, a thitd perſon and the defendant Margaret 


was hereupon acquitted for want of proſecution. 
After- 
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Jon xsox v. 
OGILBY« 


| L 279 ] 


Brokers or fac- 
rors, who act 
for their prin- 
cipals, not liable 
in their own 
Capacities, 


A ll in equity 
lies not to com- 
pe! the perform - 

ance of an agrees 
ment to pay mo- 
ne\ in conlider- 
ation of having 


De Term. Paſchæ, 1734. 


Afterwards, the money not being paid, the plaintiff Jane, 
brought his bill againſt Og:/by and his wife, and Mr. Heaton 
the attorney; and it was inſiſted, that Heaton, by ſigning this 
agreement, was become perionally liable, and had taken upon 
himſelf, as a ſurety for his client, to pay the money; that as 
an attorney could (it muſt be admitted) undertake for his 
client, ſo here he had done it, | 


Lord Chancellor : The difference is, 7 Ong, the party thus 
undertaking for, and on the behalf of his client, has an autho- 
rity, ſo to do, and where he has not. If ſuch undertaker has 
no authority, then it is a fraud, and the undertaker ought him. 
ſelf to be liable; but where there is ſuch an authority given, 
(as here there was to the attorney) this is only acting for 
another, like the caſe of a factor or broker acting for their 
principals, who were never held to be liable in their own ca- 
pacities; in which his Lordſhip being very clear, the bill as 
to this point was diſmiſſed againſt Heaton the attorney with 
colts, 


Then the Lord Chancellor ſtarted another point, (iz. 
that this was a criminal proſecution, and the agreement being 
to ſtifle a criminal proſecution, was therefore not to be exe- 


cited in equity. 


fAifled a profecution for felony ; ſecus, if to flop a ucficution at law for a fraud, 


(8s) Vol. 2. 12 


220. 


To which J anſwered, that it was true, in the caſe of 
proſecution for felony, an agreement to ſtifle ſuch a proſecution 
was not lawful; but where the indictment was for a fraud, and 
the party wronged by the fraud came to an agreement to be 
ſatisfied for ſuch injury, (as in conſcience he ought to be) 
this was lawful, matters of fraud being cognizable and fe- 


lievable as well in equity (a) as at law: wherefore this objee- 


tion was no further inſiſted on. (1) 


a —_— K a [- — 2 44.4 —_— 


(1) All that appears by the Reg. B. ** ways bound thereby or affected there: 
is this That the cauſe coming on to * with, and the plaintiff not now pray- 
be heard, Wc. his Lordſhip declared, * ing a forecloſure, the bill was to be 
«« that the agreement in the bill men- ** ditmitled againſt the defendant Heater 
te tioned, is ſuch as ought not to be * with coſts, "and againtt the other de- 
« carried into execution by this court, ** fendants without colts,” Reg Lib. 
1 and that the defendant {eazoy is no» A. 17533. fol. 337. 


Heid 


De Term. Paſchæ, 1724 


= 


* Head 050 Egerton. 


HE bill was to forecloſe the defend 8 equity of re- 
demption to the mortgaged premiſſes, and to compel 
the defendant to diſcover the title deeds relating thereto, and 
to deliver up the ſaid title deeds to the plaintiff, inſiſting, that 
they belonged to bim, as owner of the land. For which pur- 
poſe the bill ſet forth, that one Spencer made a mortgage of the 
lands to the plaintiff, and that the plaintiff having a great con- 
fidence in the ſaid Spencer, and the mortgage being executed 
in London, and Spencer pretending his title deeds were in the 
country, the plaintiff lent his mortgage money to Spencer, 
taking Spencer's word, that he would deliver to him the title 
deeds; that afterwards the faid Spencer borrowed 2000 l. of 
the defendant, doctor Egerton, on a mortgage of the ſame 
lands, at the ſame time producing and delivering to the de- 
| fendant Egerton all his title deeds, which were peruſed by the 
defendant - Egerton s counſel, and thereupon the title ap- 
proved. 


The plaintiff bringing ſuch bill as above, the deſendant 
pleaded to that part of the bill, which prayed a diſcovery and 
delivery up of the title deeds; and by his plea inſiſted, that 
Spencer made a mortgage to him of the ſame lands, and that 
| the title deeds were delivered to him by the ſaid Spencer, in 
order to ſupport his title to the mortgage; that he had no 
notice of the prior mortgage to the plaintiff, and being thus 
a mortgagee without notice, a court of equity ought not to 
aſſiſt the plaintiff, and take the title deeds from the defendant, 
without ordering him to be paid his mortgage money, 


Lord Chancellor: It is hard enough upon the defendant, that 
he has lent his money upon lands ſubject to a prior mortgage 
but he having had no notice thereof, I will not add to is 
hardſhip by taking away from him the title decds, unleſs the 
plaintiff will-pay him his money, eſpecially in a caſe where 
the plaintiff has himſelf been in ſome meaſure acceſſary in 
drawing in the defendant to lend his money, by permitting 
Spencer, the mortgagor, to keep the title deeds in his poſſeſſion, 


Caſe 6y. * 
Lord Chan- 


cellor Ta Ls 
BOT. 8 e 


Where here is 
a fublequent * 
mortgagee with- 
out notice, who 
has poſſeſſion of 
the title deeds, 
the firſt mort- 
gagee ſhall not 
compel a deli- 
very of the 
writings fram 
him, without 
paying him his 
mortgage mo- 
ney. 


2801 


[ 281 ] 


The firſt mort- 
gagee permits 
the mortgagor 
to keep the title 
deeds, and the 
mortgagor ſhews 
ing a fair title, 
mortgages the 
premiſes to a 
ſecond mort- 
gagee, to whom 
he delivers the 


_ deeds ; the firſt mortgagee is accefſary to the Pang” in of the {econd, 
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De Term. Paſchz, 1734. 


Heap v. the delivery of which the plaintiff ought to have inſiſted on, 
Eoxk rox. when he took the mortgage. (1) 


In the pleading Note alſo; It was ſaid in this caſe by the Lord Chancellot 
of a purchaſe vr : 


mortgage, the that in the defendant's pleading of a mottgage or purchase he 
ow . - ought to ſhew, that the yendor or mortgagor being, or pre. 


eller or mort- tending to be, ſeiſed in fee of the premiſſes, did make ſuch 
Eat. conveyance or mortgage, c. otherwiſe the perſon under. 
led in % taking to ſell or mortgage may be a mete ſtranger, and have 
no intereſt in the premiſſes, though he takes upon him to ſel 


or mortgage them, | 


„ a. 2 


. 
4, rann 
—_ y—_ 
_—— 


(1) Vide Mocatta v. Murgatreyd, ante, 1 vol. 39 3. 


D E 


Term. S. Trinitatis, 1734. 


Anneſley verſus Aſhurſt. 


Truſt eftate was decreed to be fold for the payment of 
debts and legacies, and to be fold to the beſt purchaſer, 
before the Maſter, The plaintiff, Mr. Anneſley, contracted 
for the purchaſe of the premiſſes and entered into articles with 
the truſtees for that purpoſe, It did not appear, that the purchaſe 
was an unfair one; but this method ſeemed to have been 
taken to avoid the charge and trouble of bidding before the 
Maſter, and of the Maſter's report, and of getting this con- 
firmed, Afterwards the truſtees ſcrupling to convey without a 
decree to indemnify them, Mr. Aunefley, brought a bill againſt 
the truſtees to compel them to convey, and for their indem- 
nity; and the truſtees by their anſwer diſcloſed this matter, 
and ſubmitted to the court, being willing, if indemnified, to 
convey the premiſſes to the plaintiff Anne/ley, purſuant to the 
contract. x | 


Cur: This is all going out of the way, Here is a decree 
directing how and in what manner this truſt eſtate ſhould be 
fold, (viz.z to the beſt purchaſer, and before the Maſter ; 
which decree muſt be purſued ; for I cannot make one de- 
cree to contradict the other. The plaintiff Mr, Arnneſley, if 
ne has a mind to this eſtate, muſt go beiore the Maſter, and 
get himſelf reported the beſt purchaſer; and though nothing 
unfair appears, yet there is ever occaſion to ſuſpect, when 

people are going out of the way. 


Vor, Il, 


Caſe 70. 


Lord Chan- 
cellor TaL- 
BOT. 


2 Eq. Ca. Ab. 
31. pl. 41. 

A truſt eſtate 
was decreed to 
be ſold far the 
payment of 
debts and le- 
paces, and to 
be 10:4 to the 
beſt purchaſers 
A. articles to 
buy the e ate 
of the utces, 
and brings a bill 
to cotupel them 
to pern m the 
co: tract; the 
truſtees by their 
anſwer diſcloſe 
this matter; the 
court will make 


no new decree, but will leave the former decree to be purſued. 
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Caſe 71. 
Lord Chan- 


cellor '] aL- 
BOT, 
Ca. demp- II. 


35. 
Fea. Ca. Ab. 
235. pl. 24. 

If a copyhoid be 
deviſed to a 
younger child, 
and no furren- 
der to the uſe of 
the will, tho" 
by the fame 
will there bc 
other proviſion 
made for the 
child, yet ſuch 
chpyhold being 


De Term. S. Trin. 1734. 


Cook verſus Arnham. 
Om an Appeal from a Decree at the Rolls, 


NE ſeiſed in fee of ſome copyhold lands, deviſed the 

ſame to his grandſon, that was his heir at law, 72.) 
(the teſtator's deceaſed eldeſt ſon's fon) for his life, remainder 
to tlie firſt and every other ſon of the grandſon in tai] male, 
ſucce mvely, remainder to the daughters of his grandſon in tail, 
remainder to the teſtator's ſecond ſon in fee; and by the ſame 
will deviſed ſome other lands to his ſaid ſecond ſon, and died, 
without having furrendered the copyhold premiſſes to the uſe 
of his will. 


part of the provifion, the court will make it good, unleſs in a caſe where the eldeſt fon and heir it 


torally dtünherited; 


< 2 £ „ 8 1 12 188 0 ? op -- 214 
for the father is judge of what is a proper provifion for his child; and though 


the deviſe be of a copy hold to a ſecond ton, after the death of the eldeſt without iſſue, equity wil 


{upply the want o! a ſurrender. 


* 


# 


The grandſon, the heir at law, furrendered the copyhold to 
the uſe of his will, and having deviſed them to his mother, and 
her heirs, died without iſſue. The mother difpoſed of the 
ſame copyhold premiſſes from the ſecond fon, and died about 
fifteen years ajter the grandſon. Whereupot the fecond ſon 
brought his bill in equity, ſuggeſting that his father, who 
deviſed to him theſe copyhold premiſſes in remainder as afore- 
ſaid, intended them as part of his proviſion; and that, as 
equity would ſupply the want of a ſurrender in ſuch cafe, 
therefore he prayed, that the perſon, to whom his mother had 
difpoled of tne fame, might ſurrender them to the uſe of him 


r 


(the plaintiff) in fee. 

This cauſe was about a year fince heard at the Rolls be- 
fore Sir Jaſeph Jekyll, when it vas objected, that by the ſame 
wall there was lone ether proviſion made for the plaintith 
which was ſuſicient for his maintenance, and that the court 
would not {as was conceived) fupply. the want of a ſurrender 
of a copyhold, but in a caſe where that was the oy proven; 
alſs, for that this deviſe to the plaintiff was too remote, it 
being after an eſtate-tail. 5 


The after of the Rolls held clearly as to the firſt point, 

: s * 

that che father was the only judge what was a proper -provii- 
on 


th 


the ſu 


＋ ”y 
* 


* 
* 
”* 5 
+. % 


of his 
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De Term. 8. Trin. 1734. 


on for any of his children; and that, if he did not leave his Ccox v. 
cle ſon quite deſtitute, though he had given a ſufficient ad- ARNE AM 
var cement to the ſecond ſon, excluſive of the copyhold, yet as 
the copyhold was intended to be part of the proviſion for ſuch 
on, the court ought to ſupply the want of a ſurrender in his 
favour. But with regard to the other objection, his Honor 
conceived this was, too remote a deviſe to the plaintiff to be 
booked upon as a proviſion, the ſame being a deviſe to him 


SE os. at as ae 
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WS 2 wo * T 7 
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PID 
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aſter the death of the grandſon without ifiuve male or female, 


n 


which could not reaſonably be thought a p:oviſien, as in all 
probabilitr it would not happen, until after the plaintiff's 

ceath , that 16 money could be raiſed for him by a ſale of fo [ 28 
diftant « remainder : alſo, for that the ſuit was commenced 

after ſo great a length of time ſince the grandſon's death. 
Wherefore his Honor diſmiſſed the bill. 
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From tnis dceree at the Rolls, the plaintiff, the ſecond fon, 
zoaled to the Lord Chancellor, before whom the matter was 
fully debated by counſel on both ſides. And with reſpect to 
the firlt point, his Lordſhip concurred in opinion with the 
Matter of the Rolls; namety, that it was not material that by 
this will the copyhold was not the ſole prevition made for the 
jecond ſon the plaintiff, the father only being the judge of 
what was a proper advancement for kis child, according to 
W the caſes of Ae77e verſus T own/end, Salt. 187. Burton [A] 
45 eus Fl:yd „ decreed firſt by Sir Jahn Trevor at the Rolls, in 
ig 1712, and affirmed by the Lord Harcourt, in Michaet- 
mMgs 1712, and Strudwick verſus Strudwick, by the Lord Mac- 
im %, Paſche 1720. And it would create the greateſt un- 
| certainty imaginable, if the court ſhould on thete occaſions 
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me = {A]-It appears fro om the Regiſter's Daene tl hat in this caſe of Purtex and Lleyd, 
ith | 5 0 1 A Av. nt (210 TY to ſupp! y the de ACIency of a ſurren neter lou in © 2 

RA CUI aCy tcnant, and not prefe ited at the REXT-TOEFT: Lhe utes of 
uſt the turrender were, to the teſtator's eldeſt fon Andrew Burton and the heirs mate 
Ger | of his body, and for want of ſuch 1ilue,” to the Paintifk Cornelius Boe the 


ſecon Jon, and the heirs male of his body, remainder over; ſo that, as in the 

principal ca bs. the Plaintiff claimed a remainder expectant on an eltate-tail, 

appears by the pleadings, otherwiſe provided for by the ald 

iter. The cauie was heard before his Honor, 3 July 1712, who decreed for 

e pluintin, and on the 14th of November 1713 „ t Was on an appeal 
irmed | dy tae Lord Chancellor (1). 


* * 


and V5 alto, as 
ce 
&} 
* 
Jint, 


vill 


(1) And again on an appeal to the Lords. 1 Bro. P. C. 544. 
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De Term. 8. Trin. 1734. 


Cook v. enter minutely into the conſideration of the quantum of the 

ARNHAM- proviſion given by the parent: that in all caſes of this kind, 
what comes from the parent is looked upon as a debt by 
nature, and may be reſembled to a copyhold being deviied for 

[ 286 ] payment of debts, where the want of a ſurrender is ever ſup. 
plied ; that the caſe might have been otherwiſe, had the heir 
at law been totally diſinherited. (1) 


But with relation to the other point, (viz.) whether equity 
ſhould ſupply the want of a ſurrender in this caſe of a copyhold 
given to the plaintiff, the ſecond ſon, after the grandſon's 
death without iſſue, his Lordſhip differed in opinion from the 
Maſter of the Rolls; for that, taking it for granted (as it muſt 
be) that equity will ſupply the want of a ſurrender in the caſe 
of a deviſe of a copyhold to a younger child, he was unwilling, 
he ſaid, to make any new, unneceſſary or refined diſtinctions, 
which would be to render the profeſſion of the law, a matter 
(a) of memory, rather than of reaſon and judgment. That ſo far 
was plain: the deviſe of the copyhold in the preſent caſe to 
tae younger ſon, tho' remote, yet might be for his benefit and 
advancement. Every limitation allowed by the law to be 
made, is of ſome value, elſe it would be abſurd to allow it, 
Suppoſe the father, in limiting the deviſe now in queſtion, had 
added, that the ſame was intended for the proviſion of the 

deviſee, would it be reaſonable for the perſon who was to judge 
of and expound the will, to ſay, it was not for the proviſion 
of the deviſee, when the teſtator himſelf had ſaid the con- 
trary. 


Now, though theſe words, for His proviſion, are not expreſß. 
ed in the will, yet they ſeem implied; et exprefſio eorum que 
tacit? inſunt, nihil operatur. Suppoſe the deviſe to the younge 
ſon had been ofter one life, there would then have been no 
doubt about ſupplying the want of a ſurrender. Suppoſe it 
had been after tte, three, or four lives, where muſt we have 

{ 287 ] fixed our bounds ? ſuppoſe all the reſt of the teſtator's eſtate 
had been ſectled, fo that he had had no other part left at liberty, 


(a) See the To Couvfer's argument, when "Wi gave judgment in the caſe of 
Nexvcomen verſus Barham, 2 Vern. 733- 


— — —— — * — 
— — — * — — 


(i) Vide H'atts verſus Builas, ante, 1 vol. 60. 
| bet 
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De Term. 8. Trin. 1734. 


but ſuch a remainder after one or two lives, or after a death Coox 2. 
without iſſue ; and he had deviſed this remainder or reverſion, AAN H. 
as an advancement to his younger ſon otherwiſe unprovided 
for, and afterwards this remainder, remote as it had been, 
ſhould fall into poſſeſſion, as in the preſent caſe; ſurely the 
court would have ſupplied the want of a ſurrender : that what 
ſeemed to have created a difficulty in theſe caſes was, an un- 
willingnels to take from the heir an eſtate veſted in him by 
act of law: but if ſuch defect would be ſupplied, where the 
whole eſtate of the copyhold is given away in poſſeſſion from 
the eldeſt to the youngeſt ſon, will not equity do this @ for- 
tiori, when but part, when a remote reverſion only, is diſpoſed 
of from the heit, and he conſequently leſs prejudiced ? beſides, 
here, on the grandſon's dying without iſſue, the plaintiff, the 
ſecond ſon, became heir to the teſtator; ſo that no heir would 
be diſinherited by ſupplying the want of this ſurrender. That 
as to the objeCtion of the length of time which had incurred 
between the death of the grandſon without iſſue, and the bring- 
ing of the bill ; it had been offered by way of excuſe, that the 
plaintiff had ſpent a good deal of time in inquiring into and 
ſearching the court rolls, in order to find out a ſurrender to f 

0 ; : 1 Length of time 
the uſe of the will; and though this was bur a ſlight excuſe, which will not 
yet the length of time was not above fourteen years, which, as _ m_ 
it would not bar an ejectment, fo neither could it bar a bill in bar a bill in 

: | | equity. 

equity. (a) LB] 


— 
5— 


—__ * 


[3] On a demurrer to a bill to redeem a ſtale mortgage, where the mortgagee 
appeared by the bill to have been in poſſeſſion above twenty years; the court 
held the detendant need not plead the length of time, but might demur ; and that 
no redemption thould be allowed in ſuch caſe, unleſs there was an excuſe by reaſon 
of impriſonment, infancy, or coverture, or by having been beyond ſea; and not 
by having abſconded, which is an avoiding or retarding of jullice : that there did 
not ſeem to be any certain time when the length of poſſeſſion of the mortgagee 
llould bar the mortgagor's right of redemption : but as twenty years would bar 
an entry or sjectment, abſtracting from the excuſes above mentioned, there was 
the ſame realon for allowing it to bar a redemption. And the demurrer u as 
allowed, Jenner verſus Tracey, Pajche 1731, by the Lord King. The ſame rule 
was agreed in the cate of Belch verſus Harvey, Michaelmas 1736, by the Lord 
allet, who likewiſe declared it to be his opinion, (though that caſe was after- 
wards compromiſed) that whereas this court had not in general thought proper to 
exceed twenty years where there was 29 di/ability, in limitation of the firſt clauſe 
of the ſtatute of limitations; ſo after the dijability remox ed, the time fixed for 
proſecuting, in the proviſo, (which is ten years) ought in like manner to be 


obſerved. 
23 Wherefore 


(a) 1 Vol. 270» 
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FR is * Wherefore his Lordſhip decreed, that the want of 2 ſur- 
4 HAM. rend | 


der of the cepyl.old tothe ule of this will ought to be ſup. 


15288 155 and that the defendant who claimed mg premiſſes under 
28 5 


Þ - 4 


5 MN 


s change, ſurrender them 


— 


to the uſe of the plaintiff and his heirs. ” 


— — — — c—_— — — — — 


— — 


* 30 A o 1 * 3 4 "WE 4 TT 8 — 471 A 1 ; * 
(1) But direded the account of rents e bill, Reg Lib. A. 1733. fol. 480. 
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Caſe 72. Piddock verſus Brown & al' 
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6577 , 
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3< Pie 177 83 Of Hl: © depe oſitions, dat tnou g Te! 'ould be 
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many 4end- +. and conſequently not fo indifferent with reſpect to the event 
Maint ein. Of-ihe caute as a witneſs ſhould be; and that this defendant 


not gi cn had been very active in the intereſt of other defendants in the 
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Mey be called as 
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Lord Chanc : It is a good rule at law, that” when the 

[ 289] plaintiff has = many perfons defendants, and the principal 
ceiendant calls one of the co-defendants to be a witneſs; if 

(a) 1 Skin. 673- the plaintiff cannot give ſome (a) material evidence againſt 
him, he is allowed to 5 a good witneſs, elſe it would be in 

the power of the plaintiff to take off all the defendants wit- 

neſſes, by naming them defendants in the action; and in the 

preſent PS 1 do not ſce how the plaintiff has any equity 


againſt this defendant, Therefore let his depoſitions be 


A bon ar mort- 


Lima Secondiy, It was declared 98 the Lord Chancellor, that 
| upon r 2 bond or mortgage, this prima facie, is a good 


facie » a 8 104 
evidence of 1 

gebt; but in evidence of a debt: but that where ver there are manifeſt ſigns 
calc fraud an. 


. of fraud in the obligee, Sc. in ſuch caſe he ougat to be 
dee, Kc. ought put to the proof of actual payment; and though he may hap- 


to prove actual 


pa; ment. pen thereby to loſe ſome part of the money really due to him, 


— 


(1) Barret v. Gore, 3 Atk, 401. 6 
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plain titt by fraud and impoſition. 
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ſor want of being able to make ſufficient proof; this is but a 
juſt puniſhment of him for the fraud which he plainly appears 
„ have been guilty of, and will be a proper diſcouragement 


to others from committing the like. (1) 


Thir//'y, An account being directed, and that all parties 
ſhould. be exam! ined on in terrogatories, and it appearing that 
the plaintifs who brought this bill to be relieved againſt a ſe- 
oenrity into which he was drawn without any valuable confi- 
eration, was a weak man, and eaſy to be prevailed upon to 
( nd admit in his examination any thing that was untrue, 
„ much ſoever to his prejudice : it was therefore prayed, 
thi: the court would fo order it, as that no ſuch advantage 
hould be taken of theſe circumitances. 


Vhereyunon the court directed, that in caſe the defendant 


{ 
{+ Gu 


* 


d take care to examine the plaintiff in perſon 


—_ 


nets 3 2) 


| — . 5 

exhibited interrozatories againſt the plaintiff, the Maſter 
1 

181d 


1, and 
thereby ſee, that no advant tage ſhould be taken of his weak- 


Pippock wv. 
BrRowN. 


The defendant 
being a weak 
man, and to be 
examined on 
interrogatories; 
the Maſter was 
ordered to take 
ſuch defendant's 
examination, 
leſt he ſhould 
unwarily admit 
ſomething a- 
gainſt himfelt 
that was not 
true. 
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i bill 


Ht 8 8 
Om DOnds, 48 


Lib. | 4 
(2) Reg. Lab. B. 1733. 


was filed to impeach 
obtained from the 


Reg. 


Cole verſus Gibbons &: IF 


& Martin verſus 
Cole 


> 


On a Rehearing from a Decree.of the Lord Chancellor King. 
NDRETIY Mactan, of London, mercer, had a wife 
Catharine, and no iſſue, and a nephew Martin, who was 

Plaintiff in the croſs cauſe. Andrei Mackean made a will, 

giving thereby, inter al”, a legacy of 5001. payable to his 

1 5 Martin, if he ſhould ſurvive: the teftator's wife Ca- 

tlarinxe, who, by the will, was to have the intereſt of this 

500“. inter al', for her life, as alſo the principal, in caſe ſhe 

inould ſurvive the teſtator's nephew Martin. 


Soon after 
which the teſtator died. 


ney to be paid within a year then next. 


ae 
WAS 


be bound thereby, 


Q 4 


The teſtator's nephew Martin was a 


A. does ſurvive the teftator's wife, and knows the le 
become due to him, and being tully appriled of the whole fact, confirms che bargain : 


fol. 489. 


Caſe 73: 


Lord Chan- 
cellor Tal- 
BOT. 


A. having 5001, 
given him by 
his uncle, in 
cale he ſhould 
{uryive the teſ- 
tator's wife, 
ſells it for 1001, 
ty be paid by 
51, per annum. 
But that if the 
teſtator's wife 
thould die before 
A. and thelegacy 
become due; 
inſuch caſe = 
reſt of rhe m 
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young man of about twenty-four years 57 age, but had led an 
extravagant life, and had been for ſome time in Nerugate. 
Mrs. Mactean, the teſtator's widow was about ſixty- four 
years old; but as to her ſtate of health, there was Variety of 
evidence. 


Martin had offered to ſell this contingent legacy of 500 . 


which was payable to him, in caſe he ſhould furvive his aunt 


Mac teu, to ſeveral perſons, and amon;zt others, to his aunt 

Macteai, but they refuieu to buy it. At length, at his defire, 

Cole, the plaintiff in the original cauſe, and defendant in the 

croſs cauſe, entered into an agreement with Aartin for the 

purchaſe of this contingent legacy. Cale was to give for this 
oo l. legacy, 100 J. to be paid by 5“. per annum, at every 

Chriſtmas, with a proviſo, that if Martin ſhould ſurvive his 

aunt Macken, then what ſhould remain Cue of the 1001, 

ſhould be paid him within a year after her death; but if the 
ſaid Martin ſhould die in the life-time of the widow Mac can, 
in ſuch caſe the 51. per annum, to continue payable yearly as 
aforeſaid, until the 100 J. or what mould remain due thereof, 
ſhould be fully paid to the executors, adminiſtrators, or affigns 
of the ſaid Martin. | 


Martin went beyond ſea, and hearing that bis aunt Mackean 


was dead, returned to England; but before his return, and 


after his aunt's death, the plaintiff Cole brought his bill in this 
court againſt the executors of the teſtator, Mr. Mackean, to 
compel them to pay the 500 J. legacy to him, as aſſignee 
thereof from Martin; and the executors controverted the 
payment, it having been aſſigned over by Martin to the plain- 
tiff Cole, fo much under the value. 


Upon Martin's returning to Londen from beyond ſea, he 
came to the plaintiff Cole's houſe, telling him, he was inform- 


ed his aunt Macfean was dead, and that now the legacy of 


500 J. which was before contingent, was become abſolute; 
but that he the faid Martin, was fully ſatisfied with what he 
had done; and that, if he had not ſold the legacy to the plain- 
tiff Cole, he ſhould have diſpoſed of it to ſome other perſon 
for a leſs price; and being told by the plaintiff Cole, that he 
was at law with the executors of the teſtator, Andrew Mac- 
dean, for the recovery of the ſaid legacy, (they having contro- 
yerted 
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verted the payment thereof to him) he (Martin) blamed the Cors v. 
executors for refuſing to pay the legacy, ſaying, he would GIBBONS. 
ſpeak to them about it, and that he was willing to do any [ 292 J 
thing further to confirm the aſſignment, which he had before 

made of the ſaid legacy to the plaintiff Cole, 


Whereupon, ſome ſhort time afterwards, a deed of con- 
- frmation of the former aſſignment was prepared by the plain- 
tiff Cole and read over to Martin. At the ſame time the bill 
brought by the plaintiff Cole for the legacy againſt the execu- 
tors, and their anſwer to the bill controverting the payment 
thereof, was read to Martin, who being fully appriſed of every 
thing, did execute a deed of confirmation of the former aſ- 
ſignment to Cole. Afterwards Martin brought this bill 
againſt Cole to be relieved againſt the aſſignment, and deed of 
confirmation, Upon a full hearing whereof, it was at firſt 
decreed by the Lord King, and afterwards upon a rehearing 
that decree affirmed by the Lord Talbot, that there being no 
fraud in obtaining the firſt aſhgnment, which was at a ſubſe- 
quent time ſo deliberately confirmed, therefore the plaintiff 
Martin ought to be bound thereby, 


It was objected, that here was a neceſſitous man ſelling this 
500 J. legacy for what was not near the value, for lefs than 
100 l. nay, for the intereſt only of 100 J. payable for twenty 
years together; and ſeveral caſes were cited out of Mr. Ver- 
non's Reports, as alſo [C] ſome of a later date, where rever- 
tons were bought of heirs on contingencies to be void, I 293 ] 
if the heir ſhould die in the life-time of the anceſtor, all which 
purchaſes were ſet aſide by this court; that as the original bar- 
gain was unreaſonable, and fraud manifeſtly appeared on the 
face of it, ſo this fraud, with which it at firſt began, accompanied 
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C] Earl of Arglaſs verſus Muſ hampe, 1 Vern 75, Mett verſus Hill, 1 Fern. 
167, Earl of Arglaſs verſus Pitt, 1 Vern. 239. Berny verſus Pitt, 2 Vern. 14. 
See alſo the caſe of 7. wiſlzton verſus Griffth, vol. 1. 310. ſince which was 
that of Curaurn verſus Milner, heard 19th of June, 1731, before the Lord 
King, where an heir of about twenty-ſeven years of age, and who had a 
commiſſion in the guards, borrowed 5ool. on condition to pay goool. if he 
ſurvived his father and father-in-law ; but if he died before his father or father-in- 
law, then the lender to loſe the 5000. 1 he heir ſurvived his father and father- 
in-law, and was relieved, though after he had paid the money, it being for fear 
of an execution, | | 

it 


Pc 
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. Cox , it throughout, and was ſufficient to ſpoil the whole tranf. = 
k GIBBONS. action. ad ab mitia non valet, tratin temporis non convaleſce, : 
E \ Unreaſ9rable Put the Lord Talbot obſerved, that all thoſe caſes of heirg 
$1 bargains ae were immaterial to this point; for that the policy of th 
+ Ui wit an hr in : 5 : ; : b (of 
5 hi fathers lite. nation, to prevent what was a growing miſchief to ancient 
"IF time; relieved : 3 . FE . Re | 
BH ON and ſamilſes, that of ſeducing an heir apparent from a dependance 
* Wil) + on his anceſtor Who probably would have ſupported him, and, 5 
a by feeding his extravagancies, tempting him in his father's 
| life- time, to fell the reverſion of that eſtate, which was ſettled 
0 5 tor 
NF upon him; foraſmuch as this tende« the manifeſt ruin of ku 
. families; therefore the policy of the nation thought fi the 
5 (though it at fic prevailed with ſome [D] difficulty) to put . 
5 a top to ſo miſchievous a practice, by ſetting aſide all theſe 5 
| bargains with young heirs, (1) for reverſions; but that in the th 
8 28 | . 5 : : - 
1 principal caſe here was no heir concerned, and as it was in = 
oy © [ 
8 - [ 294 ] tne power of Martin, when he was returned from beyond ſea, 
* informed of his aunt's death, and that the legacy of 5001, rel 
5 was become abſolute, to confirm this firſt aſſignment, ſo he 
1 had done it. de 
q His Lordſhip admitted, that had all depended on the firſt ; 
aflignment, he would have ſet it aſide, as being an unreaſon- 
able advantage made of a neceſſitous man; but ſeeing the ſaid 
of 8 7 . S : 8 e 9uR & 
n Martin was afterwards fully appriſed of every thing, bad the 
confirming an executor's anſwer read to him, and yet choſe to execute a 
Unite N nubie 0 0 - . 
kein. when decd of confirmation of his former aſhgnment : and fince not 
1 paty '5'2- the leaſt fraud nor ſurprize had appeared on the part of the 5 
org 
every thing, and under no fraud nor ſurprize, ſhall make the bargain good. 
it 
— — — — * Wu n — { 
FD? Tt appears from the Regiſter's book, that in the caſe of Berny verſus Pitt, 0 
where the defendant had ſup} lied an heir in his father's life-time with the two Vi 
ſfexoralanms of 10007, and 10001. on COR to have 2500. for each, if the 4 
heir met ed bis rather, elſe the principal to be loft ; and obtained two judgments 
fron the rant ot 5 0007. a-PIece de fo a2zanced for the payment of the fad = 
250957. r sack; the Lord Nottingham on the firſt hearing (9 Feb. 33 Car. 2.) 6 
QF Lew eief only agamil the Pe nalties ; - but on a rehearing before the oo on 
& 
., (27 Jau. 1 Fac. 2) CONE the plaintiff had been conſtrained, 
ne qo eto the deeree, ro 52 the Get ndant 53 901. yet the former decree Was 
Giſcharged, and the plaintifi ordered to be rcltored to the money paid ultra 


the 2000 J. originally lent, and the intereſt for the ſame, with intereſt from the 
time the detenvgant had received it. 


(1) Vide T7 <vi/{cion v. Grifith, ante, 1 vol. 310. 


3 deſend- 
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tefondant, it was, he ſaid, too much for any court to ſet all c 


this allde. [E { 1 ) G 1BBONS, . * 
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The following anonymus caſe appears in ant! her part of the reporter's 


nanuteript, have been deternined during the nrif time of the Lord Cowper? 8 


a 4 * v3 9 
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(1) The decree was affirmed, but the Coeferficld v. Fanſen, 1 Atk. 301 and 
depofit returned to Martin. Reg. 2 ES« 125. . 


Lib. A. 1733. fol. 456. Vide Ear! of 


* Tanner ver/us Wie. Caſe 74 
7 - 


; 5 : : 8 ; Lord Chan- 
On a Rehearing 2 85 a Decree of the Lord Chanc#ily Nin g. a 


cellor 11 f 
BOT. L 
FF* HE teſtator's will was in this manner: In the Name of g. temp. Tal 4 


2 God, Amen. As to all my temporal eſtate with which 84. 
nath 1 05 God to bleſs me, I diſpoſe of the fame as 30 
ty . , . 3 1 Ge 
ich he diipoſed FE e 
of icveral pecuniary and other perſonal legacies, gave 4 5. per temporal 1 
= | e lame as [I 
Wee i 1 relation for her life; then came theſe words: “ All gevite all my 
4 * - : — = Woridiy eitate 
the reſt of my eſtate, g SY and chatteis what. real ae! 
. and paſs a fee, 
aud perfonal, I give to my beioved wife, whom I make my and thisis the 
89 Sg „ planer, where 
COLLCULTIN, I he teftator died poſſeſſed of leaſes for years, it is afterwards 
and ſeiſed nf 3 a laid, all the re 
and ſeiſed of lands of inheritance in fee- ſimple 5 ref 
. 4 imy real e. 
ate, the word reſt being a term of relation. 


follows: I will that my de! bts be paid; after wi 
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The bill was brought by the heir at law of the toſtator, [#295 ] 


ſuggeſting, that the teſtator's widow had all the Writings and 
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itle deeds relating to the Inheritance of the lands of Which th 
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teſtator 
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But a fight E 
quit) for an 
heir at law to 
fa, he wants 
the wiitings; 
unleſs he claims 


un er ſome aced * 
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teſtator died ſeiſed; and that thoſe writings belonged to the 
heir, who was intitled to the lands. The defendant, the 
widow, by her anſwer inſiſted, that all the real eſtate of the 
teſtacor was by the ſaid will deviſed to her in fee- ſimple. 


hi cauſe was brought to a hearing before the Lord Chan. 
cellor King, who decreed, that as the plaintiff was the teſta- 
tor's heir at Jaw, all deeds and writings relating to any part 
of the teſtator's eftate ſhould be brought before the Maſter 
for the plaintiff, the heir at law, to have the inſpeRion there. 
of, who ſhould be at liberty to bring an ejectment; and that 
the defendant who claimed under the will, ſhould not give in 
evidence any dormant term or incumbrance. 


After wards the plaintiff, the heir at law, had a rehearing on 
a petition, and objected, that here were no lands oi 
by expreſs words geviied* by the wil; nor did it appear, that 
the teſtator intended to pals any part of his real eſtate; that 
the words al my temporal eftat? might be ſatisfied, by being 
conſtrued to diſpoſe of the teſtator's perſonal eftate only, par. 
ticularly his leaſes for years, which were in their nature tem- 
poräry, and would wear out in time. And ſince it was at leaf 
doubitul, whether the tettator intended hereby to paſs his real 
eſtate; by doubtful words an heir was not to be diſinherited. 
Beſides, this caſe relating to.a title of land, and depending 
inticely upon the words of a will, was more proper to be 
ectermined in equity, than by a judge and jury at nf 


$1 liiSe 


Lord Chancellor: I think this decree is right, and that it was 
ſuſſicient to direct, that the writings ſhould be produced be- 
fore the Matter, and no dormant incumbrance given in evi- 
dence againſt the plaintiff, Though it ſeems but a ſlight equity 
for an heir to ſay, he wants writings, when his title @s heir 
ſtands in need of no writings, unleſs he claims under ſome 
deed of intail concealed by the widow, or executor. 


of intail cencealed from him by the deſendant. 


Where a title 
depends on the 
wards uf a will; 
this isas prop< Ws - 
I determinable 


It is true, where a title depends upon the words of a will 
only, I do notſee, but this court may determine it, as well 
as a judge and jury. Notwithſtanding * which, if either party 


in equity, as by a judge and jury at niſi . 


bas 
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has a mind to go to law, with the directions that have been 
given by the decree, I will not hinder them: but if both par- 
ties are defirous to have my opinion touching the title, I am 
ready to give it. Upon which the counſe] on both ſides de- 
claring, that they ſhould willingly acquieſce to the judgment 


of the court, his lordſhip delivered his opinion, that a fee 


paſſed by this will to the widow of the teſtator. 


Fir/t, For that though it had been objected, that the words 
temporal e/tate did more properly refer to perſonal eſtate, and 
eſpecially to leaſes for years, (which, comparatively ſpeaking, 
are but of ſhort continuance) and not to an eſtate of inberit- 
ance, which is permanent, and may laſt for ever; yet here 
this expreſſion ſeemed to have been made uſe of in the will in 
contradiſtinction only to the teſtator's eternal concerns, which 
every man, at the time of making his will, is naturally ſup- 
poled to have in view; ſo that the words temporal eftate ſignify 
the ſame as wordly e/tate, or all that a man has in the world 
(a), and conſequently take in both real and perſonal eſtate. 


in the next place, where the teſtator had ſaid, that as to all 
his temporal eſtate he diſpoſed of the ſame as followed; and, 
after having given ſeveral legacies, proceeded to deviſe the reſt 
and reſidue of his eſtate, goods, and chattels, real and perſonal ; 
theſe words, re and reſidue, are words of relation, and muſt 
refer to ſome eſtate before mentioned in the will, if any ſuch 
there were. Now, in this caſe, there was an eſtate men- 
tioned before by the teſtator, (viz.) his temporal eſtate, which 
brought it to ſignify the ſame, as if the teſtator had ſaid, « I 
60 deviſe the reſt and reſidue of all my temporal eſtate,” which, 


without the word heirs, would have ſufficed to paſs all his real 
eſtate. (1) | 


Wherefore the Lord Chancellor with great clearneſs decreed, 
that all the real eſtate did well paſs by this will to the teltator's 


|  Vite and her heirs. 


— 


TANNER dd. 
WISE. 


1 


(a) 2 Fern. 587. 
690. 


(i) Vide Barry v. Edgewerth, ant?, 2 vol. 523, 


Cie 75. 
Sir JOSEPH 
JEKYLL, 
Matter of the 
Rolls. 

1 . 
1 1 5 . i 2 1 3+ * 
One NOT IN debt, 
nor then a tra- 
der, makes a 
voluntary let - 
tlement on a 
child, ans after-- 
Wards becomes a 
trader and a 
bankravt 5 this 
ſettlement not 
liable ro the 


nete 
bankruf LC. 
* 


- 
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Lilly verſus Oſborn. 


C} NE purchaſed a copyhuld, and took a ſurrender of it 
to the uſe of himſelf for life, remainder to the uſe of his 
wife for life, remainder to the uſe of truſtees for twenty-one 
years, to raiſe 80 4. for his daughter, remainder to the uſe of 
himſelf in fee. At the time of this purchaſe, the purchaſer 
was no trader, nor owed any debts; but afterwards he engaged 
in trade, contracted debts, and about ſixteen years after be. 
came a bankrupt. Whereupon a commiſſion was taken out 
againſt him, and his wife dying, the commiſſioners aſſigned 
over the copybold premiſſes, which the aſſignees ſold to the 
defendant, allowing him to detain in his hands the 804. in 
order to anſwer it to whomloever it ſhould be adjudged due, 
And the only queition was, whether this was within the clauſe 
in the ſtatute of 1 7ac. I. cap. 15. e. 5. where it is faid, 
es that if any perſon which hereafter is or ſhall be a bankrupt, 


11 . 5 — - . 
ce ſhall convey, or procure, or cauſe to be conveyed to any of 


his children, any lands or tenements, goods or chattels, 
except the fame be purchaſed, conveyed or transferred, for 
cc 


. . os ' : 
of upon marriage of any of his or her children, or ſome valu- 


cable conſideration ; it thail be in the power of the commil. 

b t ; 
= ſioners 10 diſpoſe of the lame, asf the bankrupt had been 
C& J | 


actually ſeiſed or-poſietied thereof.“ 


And it was ohje ded, that this came exactly within the words, 
being a provifon for a child, and merely voluntary, without 
any conſideration, as againſt creditors, To which opinion 
at firſt inclined the Maſter of the Rolls. 7 


But afterwards, upon Citing the caſe of Criſp verſus Pratt, 
Cro. Car. 548. where it appeared that the perſon ſuppoſed to 
be: a bankrupt, had ſettled a copyhold eftate on himſelf, his 
wite and his fon, and the heirs of his ſon; and the perſon at 


that time not being in debt, but a clear man, not then ſo 


much as a trader, and the ſettlement being two years before he 
was concerned in trade, and ſix years before any act of bank- 
ruptcy committed by him: in that caſe, the court of B. R. 
(viz.) three judges againſt Berkeley, held it not within the 
act, Accoidingiy in the principal caſe, conſidering the party 


was 
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\ ate 4 of tne Rolls Was cleat 3 that the {aid ſett! 


o the bankruptcy. (1) 


LILLY 5. 
OS BORN. 


——-— 


V. Bat if the party be a trader at 
3 of the pi urchale, Sc. it leems 
8. his 01 De uncy Will not protect the 


ſtatute. . Fryer ve Flood, 
Rep. 160, 


9 


udholme verſus Hodgſon & al'. 


11 E ' bill was to have the benefit of a contingent deviſe. 
T* of a perſonal eſtate ſecured to the plaintiff, and for an 
2ccount of the ſame. Michael Studhalme, being poſſeſſed of ſeveral 
long exchequer annuities, granted by parliament for ninety- 
nine years, to the value of 2501. per annum, and having an 
legitimate daughter, the defendant Mary, married to his 
kinſman Cuthbert Hodg 7ſon, another defendant, and having no 
lawful iſſue, and having a nephew, a brother' 8 ſon, (ars th 
plaintiff William Studbolme, made his will dated 26 Jul r Lt, 
thereby deviſing to Michael Hodgſon, the fon of the defen ant 
Hadęſon and Mary his wife, all his exchequer annuities for the 
reſidue of his term therein; with directions, that all the pro- 
ceed thereof from time to time inould be placed out at intereſt, 
and out of ſuch intereſt, that Michael Hodgſon, the defendant's 
jon, ſhould be maintained and educated till his age of twenty- 
one, at. which time all the proceed and profits thereof, and 
the principal money fo placed out, together with the intereſt 
but in 
caſe the ſaid Michael mould die before twenty-one, then the 


d 3 1 bay NV. ö . 
thereof, ſhould be paid to the ſaid MAHichael the fon; 


teſtator deviſed, that all the annuities given to the ſaid Michael, 

* — — | 1 
ſhould go to his mother Mary Hodęſon, and to ſuch other child 
ſhe ſhould thereafter have, ſhare and ſhare 


or children as the qe 
ad rators 
; and for want thereof, to her executors, adminiſtrato 


alike | 
and aligns, He gave ſeveral leaſehold . houſes in St. Fames's 
to the defendant Mary Procter for her life, remainder. to 
Michael Hodgſan, the infant ſon, if he lived to twenty-one ; 
otherwiſe to ſuch other children as the ſaid Mary Hodſon 
ſhould have, equally; and for want of ſuch children, then to 
the ſaid Mury his mother, her executors and adminiltrators z 
and the ſaid teſtator did thereby give a moicty of his plate to 


the ſaid Adichar! Haigh 


a the infant aud the other moiety, to- 
gether 


J aq +> — 
tranſaction from the operation of the 


1 Bro. Cha, 


Caſe 76. 
Lord Chan- 
cellor TATL- 
BOT. 

Teſtator deviſed 


a term for yeais 
and ail is per- 
lonal eſtate to 
A an intant, 
and it A. died 
during his in- 
fancy, and his 
mother ſhould 
die without L any 
other child, 
then to B. A. 
dicd during his 
infancy. The? 
the mother was 
living, and 
might have a 
child; yet the 
court aided B. 
the deviſee over, 
by directing an 
account and 
d:icovery of the 
cafe, in order 
to lecute it, in 
cale the contin- 
gency ſhould 
happen. 
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srup nora gether with the reſt of his goods at his houſe at St. James's, 


VU. 
HopGs0N. 


P 302 ] 


to the defendant Mary Procter. As to his houſe in Dover, he 
deviſed the ſame to the ſaid Michael Hodgſon, the infant and 
his heirs, and gave all the reſt of his real and perſonal 
eſtate to the ſaid Michael Hodgſon, his heirs, executors, 
adminiſtrators and aſſigns for ever, making the ſaid Man 
Procter executrix. 

20th of September 1715, the teſtator made a codicil, thereby 
giving to the defendants Cuthbert Hodgſon and Mary his wife, 
501. per annum, for their lives, and the life of the ſurvivor of 
them, to be iſſuing out of the ſaid exchequer annuities. Alf 
he gave them the ſaid houſe in Dover for their lives and the 
life of the ſurvivor, and 50 J. per annum, out of the ſaid exche- 
quer annuities to the ſaid Mary Procter his executrix for her 
life; and reciting, that he had by his will given to the ſaid 
Michael Hodgſon all his exchequer annuities, in caſe he ſhould 
live to twenty-one, and if he died before, then to his 
mother Mary; and alſo that he had given to the ſaid Michal 
Hodgſon ſeveral leaſehold houſes in St. James's, if he attained 
twenty-one, if not to ſuch other children as the ſaid Mar 
Ho1gſon ſhould have; and for want of ſuch, then to the ſaid 


Mary, her executors, &c. and had alſo given to the aid 


Michael Hodgſon and his heirs his houſe at Dover, one moiety of 
his plate, and the reſidue of his real and perſonal eſtate: the 
teſtator by his ſaid codicil declared, that in caſe Michael Hach. 
fon the ſon ſhould die before twenty-one, and the ſaid Mey 
his mother ſhould die without any other chiidren or child by th 
ſaid Cuthbert Hodgſon her huſband, then all the legacies and 
bequeſts of the ſaid annuities, houſes, lands and premiſes, 
ſhould go, be paid, deſcend and come to the teſtator's nephey 
the plaintiff Milliam Studholme, his heirs and aſſigns for ever: 
ſoon after which the teſtator died. 

The infant ſon Michael Hodgſon died within a few days be- 
fore his age of rwenty-one, and Mary his mother being forty 
years of age, and her huſband above fifty, and having 1 
child; the plaintiff Studbolme, the deviſee over, brought bis 
bill for an account of the ſaid teſtator's perſonal eſtate, and t0 
have the ſame ſecured and ſet apart, to the end that, in caſe tht 
contingency of the death of the defendant Mary Hodgſon wih. 
out children ſhould happen, the plaintiff might receive tit 


' ſame according to the directions of the ſaid will; and that it 


the 
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the mean time the money ariſing from the rents and profits of STUDHoLmMg 
: - R 8 ; „ : 9. 

che ſaid perſonal eſtate, might be placed out on ſecurities, 1 

in order to wait the event of the ſaid contingency; and that 

all the writings relating to the real and leaſehold eſtate, might 

be brought before the Maſter. 


For the defendants it was ſaid, ½, that as to the leaſchold, : 
the exchequer annuities, and other perſonal eſtate, the bill | 4 
was not proper; fince the plaintiff at that time had not the 
jeaſt pretence of right, and poſſibly might never have any 
nzy, that it was rather to be preſumed he never would; the 
the preſumption of law being, that no one will die without iſue, 
for which reaſon it ſuppoſes an eſtate-tail may laſt for ever; 
and therefore if an eſtate ſhould be given to 4. and his heirs 
as long as B. ſhall have any iſſue of his body, this would be a 
ice-ſimple in A. That ſuppoſe ſome years hence (or very ſoon, [ 303] 
as it might happen) the defendant Cuthbert Hodgſon, by Mary 
his wife, ſhould have iſſue, what ſhould become of theſe coſts 
which the parties the defendants will have been then unne- 
ceſſarily put to? and 1 Vern. 105. Sackvill verſus Ayleworth 
was Cited, where a bill was brought 1n a lunatick's life-time, 
by lis deviſee, to prove his will, and to perpetuate the teſti- 
mony thereof; but it was determined, that the bill would not 
le, becauſe ſuch deviſee, in the life of the teſtator, had neither 
15 in re nor ad rem, had not at that time, and poſſibly never 
might have, any fort of right; alſo the lunatick, the teſtator, 
might recover from his lunacy and make another will; both 
which reaſons were applicable to the preſent caſe, and made 
againlt this bill: for the plaintiff here had neither Jus in re nor 
ai-rem, and by poſſibility never might have any, Again, as 
the lunatick in the caſe cited might recover, ſo the deviſee for 
life in the principal caſe might have iſſue; and as that bill was, 
for the reaſons that have been mentioned, held improper, ſo 
(ic was conceived) the preſent bill, on the like conſiderations, 
would be deemed improper allo. 


But by the Lord Chancellor : As to what has been objected where 4b'itis 


concerning the coſts, theſe ought clearly to be paid out of the wn bo 2 


aſſets of the teſtator, who by his will has occaſioned the dif- the begeft of a 


: me . . cohutngent in- 
fculties. Here is a poſſibility at leaſt of a right's coming to teres ited 


ee - 
E n * 


8 os. Wc 5%, rr, HE. n LEP 8 


over; the cuts 


ſhall be paid out of the aſſets of the teſtator, who by his will has occaſioncd the dita<u!tys 
Yor. III. | 0 | this 


id 
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STuUnnoLME this contingent deviſee, and it is reaſonable that all rights, 
V. ſuch as they are, whether veſted or contingent, ſhould be pre. 
ton. ſerved. On the death of Mary Hodgſon the mother, it will he 
determined, whether this right will ever veſt or not, which has 
been adjudged not too remote a diſtance of time, If the de- 5 
ſendants were not to be called to an account in their life-time, 
L 204 ] they might waſte and imbezil every thing; and that eſtate 
which at preſent may be caſily accounted for, in proceſs of 
time, (vir) at the death of the defendant Mary Hodgſon, may 
be impoſſible to be diſcovered; by which means the deviſce 
over may be deprived of his lies, and the intentions of the 
teſtator A and though there may be theſe inconve. 
nicncics on the one fide, I, for my part, am able to foreſee 
(a) Vol. 2. 421. hone on the other. In the caſe of Staines (a) verſus Maddir, 
T2 (where the dill was for ſecuring alike contingent right) the 
Maſter of the Rolls made a decree of this nature, which was 
affirmed by the Lord Chancellor Xing, and his Lordſhip's de- 
ciee affirmed in parliament. 
1 The ſecond queſtion” was, whether the deviſe over of the 
1. OS exchequer annuities and leaſehold houſes, and more ee 
er of a moiety of the plate and reſidue of the perſonal eſtate, 
Child, then do 


- 
B thie is a good good! 


deviie to B. 


upon ſuch Contingency. 

And it was objected, that in the caſe of a deviſe of a chat. 
tel real or perſonal to one, and if he die without iſſue, the re- 
mainder over, ſuch remainder mult be admitted to be void; 
and in the preſent caſe the deviſe over was, “ if Mary the in- 
ce ee mother, ſhould die e any other children or 

child by the faid Cuthbert Haedgſen;“ which words child and 

i//ue are ſynonymous, every child being an iſſue, and every 
iſſue a child. Moreover, the laſt deviſe by the codicil being 

in caſe Mary the —— ſhould happen to die without any 
other children or child, then to the plaintiff Stadhoime and his 
heirs; no eſtate ought to Ee by thoie words, but what can 
deſcend to heirs, eſpecially fince the teſtator had ſome fee- 
{imple eſtate, (viz.) the houſe at Dover, which would fatisfy 

[ 305] the deviſe, without carrying the perſonal eſtate; that indeed 
as to the exchequer annuities and leaſchold houſes, they, be- 
ing expreſsly deviſed, muſt paſs by the codicil to the plaintiff, 


in Cale the deviſe over were good, 
2 | Cj 


lly 


vas 
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Sed per Cur: There can be no doubt but that the deviſe 


the premiſſes; and the intention of the codicil was, in cafe 
1ichael the infant ſon ſhould die before twenty-one, Sc. that 
then the teſtator's nephew, the plaintiff Studholme, ſhould be 
put in the place of the ſaid Michael. 


- 


The laſt point was, touching the intermediate intereſt of _ : 

the reſidue, And here it was inſiſted, that the fame belonged 
to Mary the mother by a neceſſary implication, and it was 
compared to the deviſe of a freehold eſtate to the teſtator's 
heir at law after the death of + S. in which caſe it was ma- 
nifeſt the heir at law could not have it ſooner; conſequently 
J. S. would in the mean time be intitled to the premiſſes for 
his life. Jaugh. 259. Gardiner verſus Sheldon. 


Sed per Cur : In the caſe cited the teſtator had declared his 
intention, that the heir at law ſhould not have it ſooner; and 
there the freehold could not be kept in abeyance, but muſt veſt 
in ſomebody; whereas in the preſent caſe, there is no ſuch 
rule with regard to perſonal eſtates, which may remain in 


. 1 ; 4 
ſyſpence. Wherefore the profits of the reſidue from the death 


of Michael, till the Contingency happens, are to accumulate 306 ] 
and be added to the capital; and if no child of the defendant 
Haan) by her bulvand Cuthbert, then to go to the plaintiff, 


(2) (F] 


my 


F] Thomas Green, eſq; poſſeſſed of a large perſonal eſtate, and having a daugh- 
ter by a frit wife, and a daughter by a ſec cd wife, and hav: ing no ſon, bequeathed 
his perſonal eſtate (tuvjeR to the payment of ſeveral legacies) to his daughter 
by nis tecond wife, and if ſhe ſhould happen to die before her age of wenty-one, 

marriage, and his daughter by his firit wife ſhould have one or ore fons, he 
qe thed his ſd perional eitate unto ſuch fon as ſhould fir't attain his age of 
ryenty-one.;z and in caſe his ſaid daughter by his firit wife thould have no {on 


that 
(1) Hu hes v. Saver, ante. 1 vol. 534. perſonal eſtate. Reg. Lib. B. 1723. 
(2) But the intereſt of the reſidue fol. 480. Vide Ni.hol!s v. Oſborn, ante, 
accrued in the life-time of Michael 2 vol. 419. 
454 Jon, was declared to be part of his 
R 2 


Tour- 


STUDHOLME 
over to the plaintiff, in caſe Mary the mother ſhould die with * 


out any other child by ber huſband, is good (1) upon that con- . 
tingency; and then, as to the queſtion, how much ſhall be 
comprehended therein, it is obſervable, that not only the ex- 
chequer annuities and leaſehold are expreſsly deviſed, but all 


= 
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Cafe 75. * Tourville ver/us Naiſh. 
Lord Chan- | 
ceilor UA Purchaſed an eſtate, and having paid down part of the 
BOY * purchaſe money, gave bond for the reſidue, The 
. $a plaintiff had an equitable lien on the purchaſed premiſſes, of 
4-41 159 IM which the defendant alleged he had no notice at the time of 


bond to pay the making his purchaſe, but was appriſed thereof before payment 
re ſidue of the . 

mene); notice Of the money due on the bond. And it was contended, that 
of an equitable. this notice was not-material, ſince the giving the bond was as 
Incumbrance 


bet» e payment payment; and the purchaſer, after he had given his bond for 
ot the money . i 

Wn ater the payment of the purchaſe money, is bound in all events to pro- 
bond, is futBii- ceed, and cannot plead at law, that there is an Equitable incum- 


ant. | l 5 
brance on his purchafed p:emitles. 
L 397 ] 


Lord Chancellor : If the perſon who has a lien in equity on 
the premiſes, gives notice before actual payment of the pur- 
chaſe money, (1) it is ſuffcient; and though the purchaſer 
has no remedy at law againſt the payment of the reſidue, for 
which he gave his bond, yet he would be intitled to relief in 
equity, on bringing his bill, and ſhewing, that though he has 
given his bond for payment of the reſidue of his purchaſe 
money, yet, now he has notice of an incumbrance, under 
which circumſtances the court would ſtop payment of the 
money due on the bond, "This the Lord Chancellor declar- 


4 * = 3 
— — 5 


* — 


— 


— 


that ſhould attain the age of twenty-one, then he gave his ſaid perſonal eſtate te 
J. S. The daughter by the fecond wife died under her age of twenty-one, and 
unmarried ; the daughter by the tirit wife had a Jon, during whoſe infancy and 
on whoſe behalf, a bill was brought (7zter af) to have che produce of the perſonal 
eſtate placed out at intereſt, and improved tor the plaintitt“s benennt. U pon hearing 
the cauſe it was infiſted, that either the plaintiff, the infant himſelf, or his mo- 
tber, were intitled to the intermediate profits; but the court agreeably to the 
Lord Talbet's opinion and decree in the above mentioned caſe, did declare, that 
all the intereſt; income and profits that had ariſen or ſhould ariſe from the ſaid 
elate, from the death of the teflator's daughter by his ſecond wife, ought from 
time to time to be accumulated, added to, and ga along with the ſurplus; and 
thut in cafe the plaintiff ſhould die before his age of twenty-one, the intereſt and 
come, together with the ſurplus, ought to go and belong to ſuch perſon and 
Hase ould be intitled thereto, according to the directions and contingencies 
»ntioned in the teſtator's will. Green verius Eins, heard before the Lord 
Lardabicte, December 6, 1742. 2 Atk. 473. : 
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ed, though in the principal caſe there was proof of a notice 
precedent to the purchaſe, by a letter read to the purchaſer, 
mentioning the equitable lien on the premiſſes. 


* Alſo in this caſe there were two executors that were 
morcover reſiduary legatees, and one of them, for a valuable 
conſideration, aſſigned over part of his reſiduary ſhare to 
J. N. after which, for a valuable conſideration likewiſe, he 
aſigned over his whole reſiduary ſhare to the other executor and 
reſiduary legatee, who (as it was faid) had no notice of the 
former aſſignment. | 


Whereupon it was inſiſted, that this legacy of the ſurplus 
was a choſe en action, good only in equity, and not at law; in 
which caſe the aſſignment that was (a) prior in time muſt 
take place, conſequently the aſſignment made to J. M. would 
prevail, 


Tourvitis 


Us 
Naisn. 


Were the 
tYing aſſig ned 18 
oniy a choſe en 
action, tho' the 
aſligu ment be 
without notice 3 
yet as no legal 
eſtate paſles, qui 
prior eſt ja tem- 
pore, potior ett 
in jure. 
15308 
If 8 be twWo 
executors, who 
are alſo reſidu- 
ary legatecs, and 
one at them, for 
a valuable con- 
fileration af- 
ſigns part of his 


reſiduum to A. and afterwards, For a valuable da aſſigns his whole reſiduum to the 
other executor ; if both are but choſes en action, the firit aflizament mutt take place, (a) Sce 


vol. 2. 495. Brace y. Duchels of Mariborough. 


To which it was anſwered, that though a legacy be a 
choſe en action, yet, when it is aſſigned to an executor, (as 
the laſt alignment was) he, having a remedy at law, is in a 
diſferent ſituation from a third perſon, | 


Lerd Chancellor : 1 do not ſee any difference; for the thing 
aligned is {till but a choje en action, which the executor him- 
lelf cannot come at, unlels by action or ſuit, either in law ar 
equity, | | 

It ſeems, if it had been a mortgage made to the teſtator, and 
aſigned by one of the executors to the other, the latter might 
bave entered; but in the principal caſe the aſſignment was but 
of 1200 f. due upon all the mortgages made to the teſtator 
from 4. B. the father, and A. B. the ſon, which not being 
recoverable otherwiſe than by a ſuit | in equity, was Clearly a 
chaſe en aclion. (1) 


n 


309 


_ 


(1) Reg. Lib. B. 1733. fol 461. by the name of Teurvilie v. Spelman. 
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Caſe 78. 
Lord Chan- 
CCL] 4 a L- 
BOT. 

An erecutor, 


alminiftrator, or 


truſtee tor an 
int ant ne gc ts 


to ſue Wilnin 
fin ars z th 2 
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bind the infants 
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A corporation 
ſhall have the 
benefit of the 
ſtatute of limi. 
tations, as well 
3 my private 
perſon. 


— — 


[G] in 
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Wych ver/us Eaſt India Company. 


HE Ea India company were bound by contract to 

make an allowance of two rupees per cent. to the 
plaintifi's inteſtate, for which the plaintiff, the adminiſtrator 
de b5nis non of his father, brought a bill. The inteſtate, with 
whom the company made the contract, was then beyond 
ſea, and there died, leaving an infant ſon of tender years, 
death of the inteſtate, adminiſtration was granted to 
the ſaid fon ſhould come to twenty-one, ad nſum & 
commeodam of the infant, who at that time was about 


vears of age, The adminiſtrator in truſt for the infant never 


"commenced any ſuit on this contract; but the ſon within g 


years after his attaining twenty-one, bool this bill againſt 
the company, who pleaded the ſtatute of limitations, (viz.) 

bat the cauſe of action did accrue above fix years before 
the ſuit coramenced, 


Whereupon it was argued, that as the time did not run againſt 


the any er, with whom the contract was made, becauſe he was 
beyond lea, and died there; fo after the death of the father the 
ſon was an infant, and ought not to be barred or prejudiced 


by the neglect or default of his truſtee, the adminiſtrator 
: 2 2 | 


during his minority, 


Lerd Chancellor: The adminiſtrator during the infancy of the 
plaintiff had a right to ſue; and though the ce/?uy gue truft was 
an infant, yet he muſt be [G bound by the truſtee's not ſuing 
in time; for | cannot take away the beneft of the ſtatute of 
limitations from the company, who are in no default, and 
are intitled to take advantage thereof as well as private per- 
ſons ; ſince their witneſſes may die, or their vouchers be loſt. 
And as to the truſt, that is only between the adminiſtrator and 
the infant, and does not affect the company. So where there 
is an executor in truſt for another, and the executor neglects 


+ 


A — — 
——ä—ääṹ um - 


the caſe of The Earl verſus The Counteſs of Huntin: — Hill. 1719. 


the Lord Chancellor Parker was of opinion, but did not then determine the point, 


that a fine and fve years non- claim ſhould, in favour of a purchaſer, bar a truit 


nen I . * eff; ay 7 traſi Was an intant. 
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to bring his action within the time preſcribed by the ſtatute, E 7˙ 

xs 11 L aS INDIA 
the ceſtuy que truſt, or reſiduary legatee, will be barred ; there- G 
fore allo the plea (1). 


—— 


(1) Reg. Lib. B. 1733. fol. 448. 


Wych verſus Meal. Caſe 79. 
5 N be the plaintiff e rhe BEES Lord Chan- 
N a bill brought y the plaintiſt againſt the Za? 141i COMe cellor TAL 
pany, one of the officers of the company was made a nor. 
defendant, in order to diſcover ſome entries and orders in 2 Eg. Ca. Ab. 


— 78. pl. 8. The 
the books of the company. | ſecretary and 


book-keeper of 

the Eaſt Indi a Company were made defendants to a bill for a diſcovery of ſome entries and orders of 
the company z the defendants demurred, for that they might be examined as witnefles ; alſo becauſe 
\vir auſwer cannot be read againſt the company; the demurrer over-ruled, leſt there ſhould be a 
failure of juſtice, in regard "the company are not liable to a prolecution tor perjury, tough their 
anſwer be never ſo falſe. 


The defendant demurred, ſhewing for cauſe that it was (281 1 
not ſo much as pretended by the bill, that he was any way 
intereſted in the matter in queſtion 3 and that his anſwer, if 
it were to be put in, could not be read againſt the company 
as the anſwer of one defendant [H] cannot be made uſe of 
againſt the other ; that the plaintiff, if he pleaſed, might exa- 
mine the defendant as a witneſs; that by the ſame reaſon, the 
plaintiff might make the ſervant of any private perſon a de- 
tendant ; and that it was plain the plaintiff could have no 
decree againit the defendant, the officer of the company [I]. 


— — 


I One reaſon, amongſt others, Why the anſwer of one defendant cannot be 
made uſe of ngainſt another, ſcems to be, becauſe, if that were allowed, I might 


make a friend co-defendant, who might put in an anſwer in my- favour, and che 


other defendant would have no opportunity of croſs-examinjng to it. 
([] It is a general rule, that no one need be made a party againſt whom, if 


brought to a hearing, the plaintiff can have no decree: thus a refiduary legatee 


need not be made a party; and for the ſame reaſon, in a bill brought by the cre- 
ditors of a bankrupt againſt the aflignees under the commiſſion, the bankrupt him- 
ell need not be made a party. By the Maſter of the Rolls, De Golls verſus Ward, 

Hill. 1732. Thou Zh with regard to making the bankru apt a part, it {ſeems for- 
meriy to have been held otherwiſe. See 2 Yer #. 32. And however the rule laid 
down I the Maſter of the Rolls may hold in gencral, yet the determination of 


the Lord Talbot, on the particular circumſtances of the caſe above reported, ap- 


ears to have been founded on great reaſon and juitice. 


Ka Lor d 
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Won v. Lord Chancellor : This is a thing of conſequence, which ! 
Mya. do not remember to have been ever judicially determined; 

but ſo far is plain, that the plaintiff is intitled to, and ought 

to have, a diſcovery of the matters charged in the bill, It is 

a different caſe where a private perſon, and where a company 

are defendants; for the latter can anſwer no otherwiſe than 

under their common ſeal ; and though they anſwer never ſo 

[ 312] falicly, ſtill there is no remedy againſt them for perjury, I; 
has been an uſual thing for a plaintiff, in order to have 2 

diſcovery, to make the ſecretary, book-keeper, or any other 

officers of a company, defendants, who have not demurred, 

but aniwered; whereas, if this demurrer ſhould be allowed, 

205 the officers of companies are never likely to anſwer again; 
and though the plaintiff be intitled to a diſcovery, he would 
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12 never be able to get one, conſequently there would be. 
Cf failure of juſtice, 
NY 
1 Beſides, notwithſtanding the anſwer of the defendant the 
i 2 officer cannot be read againſt the company, yet it may be cf 
KY uſe to direct the plaintiff how to draw and pen his interroga- 
FI tories, towards obtaining a better diſcovery; and fince no 
id inſtance is produced, where ſuch a demurrer has been allowed, 
Va and it may be very miſchievous and injurious to the ſubject, 
i by allowing thereof, to deprive them of that diſcovery, to 
+ Y which, in common juſtice, they are intitled ; and as on the 
by other hand ro manner of inconvenience can infue from 
1 obliging (1) ſuch officers of a company to anſwer ; therefore 

* over- rule the n e (2) 

M (1) And ſo the practice has continu- Cha. Rep. 469. 

iW ed, vide Mcodamay v. Morten, 1 Bro. (2) Reg. Lib. B. 1733. fol. 467. 

2 Caſe 80. Ex Parte Brunker, 

x Nord Chan- | | 

cellor Tau- HE Maſter of the Rolls, upon a petition ex parts, 
BOT. 


granted a xe exeat regnum againſt F. S. (againſt whom 
mor had the plaintiff Brunter had recovered a verdict at the fittings 
ought not tv be after this laſt term) upon ſtrong affidavits, that the ſaid J. ö. 
— 1 2 between this and. Michaelmas term then next, (before which 
_ time the plaintiff could have no judgment) threatened to g0 
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: beyond ſea and this writ was granted, though no bill had Fx parte 
been filed, upon a precedent produced of the Lord Cowper's BRUNKER« 


in 1709. 


And now, on motion to ſuperſede this writ, and diſcharge [ 313 
| the defendant, who had been taken into cuſtody by virtue 

thereof, it was urged in ſupport of the order at the Rolls, 

that the writ of ne exeat regnum was in the regiſter, and at 

common law, and though originally a ſtate writ, yet now was 

made uſe of in aid of the ſubjects, to help them to their juſt 

debts; and being a writ at common law, it ſtood in no need 

of the authority or interpoſition of this court. 


Lord Chancellor: In all my experience I never knew this 
writ of ne excat regnum granted, or taken out, without a [K] 
bill in equity firſt filed. It is true, it was originally a ſtate 
writ, but for ſome time (tho' not very [L] long) it has been 
made uſe of in aid of the ſubjects, for the helping them to 
juſtice ; but ſtill, as cuſtom has allowed this latter uſe to be 
made of it, it ought to go no further than can be warranted by 
uſage, which always has been to have a bill firſt filed, The 
precedent cited in the Lord Cowper's time was but a ſingle 
one, and paſled ſub ſilentio. Neither does it appear, that any 
uſe was made of that writ, or that the party defendant was 


turn what has been the conſtant ſettled practice; and there is 
the greater reaſon that this writ ſhould be taken out and 
granted with caution, as it deprives the ſubjects of their liber- 
ty: neither ought it to be made uſe of, where the demand is 


_ 4. * 4 "Y * Y Wy. A * a. P * — * 
92 


— —⅛ = — — — — 


= 


K] Yet ſee the caſe of Lioyd verſus Cardy, Precedents in Chan, 171. where 2 
ne exeat regnum was granted on affidavits, by the Maſter of the Rolls (Sir Fohn 
Trevor, ) in the abſence of the Lord Keeper U#/right, though there was no bill in 
court whereon to ground the writ; which report of the caſe is warranted by the 
Regiſter's Book. | 

(L] Towards the latter end of the reign of King James the Firſt, this writ was 
thought proper to be granted, not only in reſpect of attempts prejudicial to the 
king and ſtate, (in which caſe the Lord Chancellor granted it on application from 
any of the principal ſecretaries, without cauſe ſhewing, or upon ſuch information 
as his Lordihip ſhould think of weight) but alſo in the caſe of interlopers in trade, 
great bankrupts in whole eſtates many ſubjects might be intereſted, in duels, and 
in other caſes that did concern multitudes of the king's ſubjects. See the Lord 
Bacon's Ordinances, N® 8g, | | 


iatirely 


ever taken upon it; fo that this alone is not ſufficient to over= L 314 : 
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Fix parte intirely at law; for there the plaintiff has [MJ] bail, and he 
* ee ought not to have double bail, both at jaw and in equity, (1) 


demand eis in- | 
tirely at low, in regard there the plaintiff has bail. 


Whereupon the writ was ſuperſeded, and the defendant 
diſcharged out of cuſtody, (2) 


Dr 


Mi So held by the Lord King in the caſe of Pakteman verſus Cofoy, wha 


becauſe the plaintiff had brought his action againſt the defendant, and had bail, 


the writ was diſcharged. Lal ſeal alter Hillary Term, 1730. 


(1) So, Anon. 2 Atk, 210. (2) Reg. Lib. A. 1733. fol. 457. 


Cafe 81. 
Lord Chan- 


Ciilor TAL. 
por. 


Anonymus. 


Motion was made by the Attorney General to diſcharge 
an order of the Maſter of the Rolls, for filing an 
The l RY 


| original nunc pro tunc to make good a e after a writ of 
Wr order 


nz an origi- CirurT brought. 
ya! ! o make 


2 ( 1 


goa judgment on error brought, without ſome excuſe for not filing one before; though a fender 
excule ino be tuficients : 


4 


On the other fide it was urged, that a court of law, and 
much more of equity, ought to favour any thing that tended to 
ſupport a judgment, which muſt be ſuppoſed to have been 
obtained for a juſt demand; and therefore at law, if there is 
any miſtake in a writ oferror to reverſe a judgment, let the 
niſtake be never fo trivial, yet, it being to reverſe a judgment, 
the court will not amend it. [N]. 


$14] Lord Chancellor: Though a flight excuſe might be ſufficient 
to induce me to make an order for leave to the plaintiff to file 


— 


[N] The ſtatute of 8 77.6. for the amendment of records, is excluſive of « 
writ ot error, that going more in reverſal than in affirmance cf a judgment; 
and the intent of the act was, to ſupport original judgments, and to avoid writs 
ot error. Cart. 368, 520. But there is a further reaſon to be given, why 2 
writ of error is in no caſo amendable, becauſe it is the commiſſion to the court, 
and the court cannot amend their own cammillion. See Salteld, 49, Themp/on 
verſus Crocter. It may be likewiſe obſerved, as material to this purpoſe, that, 
aicer in uh off erraium pleaded, the plaintiff in error cannot have a certicrari ex 
debita juſtiticæ; and as it is diſcretionary in the an they will award it in order 
to affirm, but never to reyerſe a judgment, or make error. Salt. 269. Carlton 
verius aiorta . . 
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| an original nunc pro tunc, fill ſome excuſe there ought to be; ANONYMUS, 
otherwiſe no perſon will file an original, until he {hall hs : 

been forced (a) to it by a writ of error; and this will be in a OY vol. 1. 

manner to give away the ſmall revenue of the crown upon 

original writs, which the king's courts ought not to do. And 

thereupon his Lordſhip diſcharged the Maſter of the Rolls's 

order for filing the ſaid original; the conſequence of which 

was, that the judgment was reverſed upon a writ of error. 


Puſey verſus Sir Edward Deſbouvrie. Caſe 82. 


; | Lord Chan- 
C IR F4ward Defbouvrie was a freeman of Londen, and poſ- cellor 3 


ſeſſod of a very great perſonal eſtate. He had a wife, gor. 
with whom he had compounded as to her cuſtomary part, and — 5 Ab. 
had a ſon, (the defendant) to whom he had given very con- pl. 24. 
ilcrable ſums of money, in order to enable him to trade. He 
had alſo one daughter. | 


The father made his will, giving (inter al) to his daugh= [ 316] 
ter 10,2007. upon condition, that ſhe ſhould releaſe her or- When 
er OI a Tree- 
phanage part, together with all her claim or right to his per- man of London 


„ 1 . accepts of a le- 
{nal eſtate by virtue of the cuſtom of the city of London, or racy of kk. 
otherwiſe, and made his ſon executor, his daughter being about «fr her by her 


father, who re- 
the a: Fe: ot twenty-three years. commended it 


to her to releaſe 
it to her orphanage part, which ſhe does releaſe accordingly; if the orphanage part be much 
an her legacy, though ſhe was told ſhe might eject which ihe pleaſed; yet, if ſhe did not 
know, * had a right firſt to inquire into the value of the perſonal eſtate, and the quantum ot her 
| orphanage part, befoie the made her election; this is ſo material, that it may avoid her releaſe, 
- 


After the father's death it was agrecd between the daughter 
| and her brother, that ſhe ſhould accept - of her legacy of 
10,000 /, and upon the terms whereon it was given her by her 
| father's will, that is, ſhe to releaſe all ner right by virtue of the 
cuſtom, &c. which releaſe was accordingly prepared, and be- 
fore ſhe executed it, her brother informed her, that ſhe had it 
in her clection to have an account of her father's perſonal 
eſtate, and to claim her orphanage part, and her uncle was 
then preſent. But the daughter at that time declared, ſhe 
would accept of the legacy left her by her father, that being a 
ſufficient proviſion for any young woman; and thereupon ſhe 
xe the releaſe, being then about twenty-four years old, 
and the brother paid to her the 10,000 J. and intereſt. The 
daughter 
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pus kr v. daughter afterwards married one Mr. Puſey, an attorney at lay, 
Dzsz0uvkIt who brought a bill to ſet afide this releaſe, charging, that uh 
perſonal eftate of which the father died poſſeſſed, was mw 
above 100,000 J. the daughter's ſhare of which by the cufton 
would amount to upwards of 40,000 l. that the mother havin 
| been compounded with for her cuſtomary part, the freeman 
[ 317 ] perſonal eſtate was to be diſtributed as if there was no vik, 
cConſequently the dead man's part was one moiety, and th 
childrens part the other; and that the brother the defendant, 
Sir Edward Deſbouvrie, had been advanced in his father's life. 
time by his father at different times, with ſeveral [O] preat 
ſums of money, the whole whereof would amount to a full a. 
vancement of the ſon : ſo that the plaintiff Puſey, in right d 
the daughter his wife, was intitled to a moiety of her fathy 
tie freeman's perſonal eſtate. 


The defendant the brother pleaded this releaſe. 


Againſt which, on behalf of the plaintiff at f:ſt it wy 
argued, that as the bill was brought to ſet aſide this releal, 
the defendant ought not to be admitted to plead it in bar, t 
rule being, non poteft adduci exceptro ejuſdem rei cujus pelt 
#i//o[utis. But the Lord Chancellor here interrupted the coun- 
ſel, faying, this was every day's practice; and that otherwik 
no releaſe or award could be pleaded to a bill that was brought 
to ſet aſide the ſame, | 


Then it was urged, that no computation or account had ai 

yet been taken of the father's perſonal eſtate, and thatit 

318 could not be imagined the daughter intended to preſent her 
brother with 30,000 J. ar that ſhe knew what her right was 


3 


— 


* 9 * * 
_— * * 


[0] With regard to the advancement of a child, it has been determined, that 


mall inconſiderable ſums occaſionally given to a child, cannot be deemed an ac. 


ancement or part thereof. Thus maintenance money, or an allowance made by 
a freeman to his ſon at the Univerſity, or in travelling, c. is nat to be taken # 
any part of his advancement, this being only his education, and it would creat? 
charge and uncertainty to inquire minutely into ſuch matters. So putting oul 
a child apprentice, is no part of his advancement, for it is only procuring the 
Maſter to keep him for teven years inſtead'of the parent. Heuder verſus , 
at the Rolls, Trin. 1718. But the father's buying an ofhce for the ſon, thoug? 
but at will, as a gentieman penſioner's place, or a commiſſion in the army, theſe 
are advancements pro tanto. Norton verſus Nerton, Mich, 1692. by the Lords 


Committioners, Rewinjou and Hiutcoins, 
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wat ſhe was not appriſed that, by reaſon of her mother's 


being compounded with, the childrens ſhare inſtead of a third, 
: o 
was 2 moiety; or that her brother the defendant being fully 


advanced by his father in his life-time, this was a bar to him 


of his orphanage part; and though at law it was ſaid rgnorantia 


| juris non excuſat, yet if any one ſhould take advantage of 


another's miſtake in the law, even without any fraudulent 


ſuggeſtion or practice made uſe of by him, it would be againſt 
| conſcience ſo to do, and they put this caſe: ſuppoſe H. ſhould 


deviſe lands to B. and his heirs, and B. ſhould die in the life 


| of the teſtator, and then the teſtator dies, after which the teſ- 
| :2tor's heir, not knowing that by law the deviſe to B. is void, 
| (by B.'s dying in the life of the teſtator) ſnould for a trifle 


releaſe his right to a valuable eſtate, to the heir at law of ſuch 
deviſce ; ſurely ſuch releaſe would not ſtand good [P]; and as 


it was out of the father's power by deviſe or othetwiſe to de- 
| bar any of his children of that ſhare which they are intitled to 


Prsry D. 
Ds OU vai 


If a man drviſey 
lands in fee do 
B. who dies ith 
the life of 

the teſtator, and 
the teſtator's 
heir raking it 
that the heir of 
B. is intithedy 
for a trifling 
conſideration 
COnveys andcon- 
firms the eſtare 
to him; equity 
will relieve, 


by virtue of the cuſtom [Q]; ſo here it was ſomewhat hard in 
the father to induce his daughter by any words in his will, to 


| give away and releaſe what ſhe had an undoubted right to; 
| and admitting there was no direct fraud or miſrepreſentation, 


[ 319] 


** 
— 


] See the caſe of Broderick verſus Broderick, vol. 1. 239. where a deviſee 
under a will defectively executed, repreſented the will as duly executed, and for 


| a imall ſum gained a releaſe from the heir; the court ſet aſide the releaſe, 


{Q] It has been much queltioned, whether a freeman's will can any way 
operate on the orphanage part. Formerly it ſeems to have been held, that a free- 
man had a power to appoint by will, that if any of his children ſhould die 
within age, then ſuch child's part ſhould go to the ſurviving child or children. 
1 Lev. 227. Hamond verſus Jones, ruled by Ke-lyng: Chief Jultice, at 2 prius, 


| and ſaid by Wylde, recorder of London, to have been fo adjudged in Chancery. But 


latterly it has been admitted to be otherwiſe. See the caſe of Jen verſus Efing- 
ton, Precedents in Chancery, 207. In the caſe of Biddle verſus Bidala, heard before 
the Lord Parker, Hill. 1718. a freeman having a wife and one child, (inter al”) 
cevited the orphanage part to the child, and in cafe of the child's death belore 
twenty-one, then to go over to the teſtator's father; and it was held that this 
cevite over was void, for that the father had nothing to do with the child's or- 
phanage part, which came to him by the cuſtom, not from the father; and were 


| fuch devite over to be good, it would be a prejudice to the child, who (in cafe 


there were but one child) might deviſe over ſuch part at fourteen, which would 


| take effect, were the child to die before twenty-one ; or if he thould die inteitate 
and unmarried, it would g0 all to the mother as his neut of kin, and not accord- 


ing to the father's will; or if the child mould marry and die within age leaving 
ide, the widow and iſſue would be deititute, Were {uch will to be gov. 
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Puskx v. 


Dre ROUVRIE 


(a) See Brode- 
rick v. Brode- 


rick, 1 vol. 239. 


knew in rice juſtice tnere was more due to her by virtue of 


woman ſhould ſuffer for her ignorance of the law, or of tit 


take advantage of ſuch ignorance. I remember well, that in 


De Term. 8. Trin. 1 734. 


here was, however, (a) ſuppreſſo deri, though not ſuggeftia falk, 
and in this caſe, ſince it would not be pretended that 1 


daughter could have meant to give away 30, ooo ll to ber 
brother, though he had aſked for it, therefore this releaſe ought 
not to be made uſe of in a court of equity to bar the Caughte 
of that right which ſhe did not know the herſelf had, an 
much leſs intended to give away. 


On the other fide, it was ſaid to deſerve conſideration, thy 
the father did by his will give this legacy of 10,0001. to hi 
daughter, upon condition that ſhe ſhould releaſe all her riot 
by the cuſtom ; and though it could not be ſaid here Was a po. 
fitive injunction on the dapghter to do fo, yet in all probabiliy 
it was intended as a recommendation by the father, who might 
think 10,0007. a reaſonable and honourable proviſion for the 
daughter, as ſhe herſelf declared ſhe thought it was, when ſhe 
gave this releaſe ; and the father might be deſirous that hi 
ion, who was to ſupport his name, ſhould have the reſt ofhi 
eſtate : that the daughter might reaſonably have a great u. 
gad for the intentions of her deceaſed father, (for which {he 
was highly to be commended) and might thereby be inducel 
to comply with ſuch intention, at the ſame time that ſix 


the cuſtom. a 


That however it was plain the brother had acted in this cat 
without the leaſt appearance of fraud, when he told her, be- 
fore ſhe executed the releaſe, that ſhe might, if ſhe pleaſed, eil 
him to an account for the whole perſonal eſtate of her father, 
and have her orphanage part thereof: that this being the (6 
lemn act and deed of the party, executed by her freely nd 
without any fort of compulſion or miſrepreſentation, and in 

ompliance with her own father's will; and ſince, if ti 
daughter was not informed of the cuſtom of London, it wi 
her own fault, and not her brother's ; for theſe reaſons it ws 
ſaid the deed of releaſe ought not to be ſet aſide. | 


Lord Chancellor : I do not ſee that any manner of fraud hi 
been made uſe of in this cafe, but ſtill it ſeems hard, a young 


cuſtom of the city of Londn; or that the other ſide ſhouid 


this very caſe where the wife has been compounded with as 0 
her 


» 


De Term. S. Trin. 1734. 


vor cuſtomary part, not only the counſel have differed, but the 
court themſelves have varied in their determinations. It has 
tr inftance been held and determined by the court, that if 
the huſband, a freeman of London, has compounded with the 
wiſe before the marriage as to her cuſtomary part, this being 
{he huſband's own purchaſe, he ought to have as well his 
wiſe's cuſtomary part as his own: but now a different reſolu- 
tion ſeems to have prevailed, (viz.) that where the wife is 
compounded with before marriage, * it thould be taken, as if 
there was no wife, and conſequently the teſtator ſhall have one 
half, and the children the other (a). And if the court them- 
{elves have not, till very lately, agreed in what ſhares or pro- 
| portions theſe cuſtomary parts ſhall go, the daughter, ſurely, 
might be well ignorant of her right, and ought not to ſuffer, 
or give others any advantage, by ſuch her ignorance. Neither 
can it be inferred with ſufficient certainty, what the father re- 
commends in this caſe : he rather ſeems to leave it to his 
dauchter's option, either to claim her cuſtomary part, or re- 
{eaſe her right thereto, and accept the legacy. 


6. 
Sele 


[t is true, it appears, the ſon the defendant did inform the 
daughter, that ſhe was bound, either to waive the legacy given 
by the father, or to releaſe her right by the cuſtom; and ſo 
far ſhe might know, that it was in her power to accept either 
the legacy, or orphanage part; but I hardly think ſhe 
knew ſhe was intitled to have an account taken of the per- 
ſonal eſtate of her father, and firſt to know what her orphan- 
age part did amount to; and that, when ſhe ſhould be fuliy 
appriſed of this, then, and not till then, ſhe was to make her 
election, which very much alters the caſe; for probably ſhe 
would not have elected to accept her legacy, had ſhe known, 
or been informed, what her orphanage part amounted unto, 
before ſhe waived it, and accepted the legacy. 
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it v It would give light into this cauſe, to know what might be 
thparties think fit) what was the value thereof, when the will 
was made ; becauſe it has been faid to have been increaſed by 
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| the-father between the time of making his will and his death; 
and allo to know, what the ſon has received in his father's 


lite-ume from his father, for or towards his advancement, 


There- 


Pusry v. 
DeEsBOouvRIt 


Freeman of 
London com- 
pounds with his 
wite for her 
cuſtomary pert 
before mar- 
riage; it ſhall 
be taken as if 
no wife, and the 
huſband ſhall 
have one half 
of the perſonal 
eſtate in his on 
power, the 
children the 
other half. 


[ aux 
(a) Vide Blune 


den v. Barker, 
1 vol. 634. 


In what man- 
ner a party re- 
leafing onght to 
be intormed of 
his right, f» as 
to be bound by 
ſuch relcaie. 


the value of the father's perſonal eſtate at his death, and- (if 
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. vide all my land 


AZ. 


Cage? 


1 I have free. 


1 have ſurren- 


De Term, 8. Trin. 1734. 


Pusey v. Therefore let the plea ſtand for an anſwer, ſaving the benefs 
Dz5pouvRIE thereof until the hearing; and let the defendant the ſon anſwer, 
| not as to particulars, (for that I do not expect) but by way 

of computation in groſs, as to theſe points. [R] 


8 — — 


[RI It appears from the Regiſter's book, that on the 8th of May 1735, upon 
the defendant's motion it was alleged, that the ſuit was agreed between the par. 
ties ; it was therefore prayed, that the plaintiff's bill might be diſmiſſed Without 
colts ; which, on conſent of the plaintiff's counſel, was ordered accordingly, 


Caſe 83. Haſlewood verſus Pope. 

Lord Chan- | | 

cellor Tau- N this cauſe the following points were decreed by the 
BOT. Lord Chancellor : | 


2 Eq. Ca. Ab. 
234. pl. 20. 
259. pl. 15. 
403. pl. 23, &c. 
If I deviſe all 
fny lands and 
hereditaments 
in Dale, and 
have a manor 
in Dale; the. 
manor, as 

it is an heredita- 
rent in Dale, | 
will pals; but if J have the manor in Dale, and alfo land the-e, not parcel of the manor, it u 
uueſtion, whether the manor will pats by a devile of ail my lands. 


Firjt, If one deviſes all his lands, tenements, and heredita. 
ments in Dale, and the teſtator is ſeiſed in fee of a manor in 
Dale, ſuch manor, being an hereditament in Dale, would paß 
by this will; though, perhaps, it might be a doubt, if a man 
has lands, and alſo a manor in Dale, of which the lands are not 
parcel, whether by the deviſe of all his lands in Dale, his 
manor will pals, | 


Secondly, If a man deviſes all his lands, tenements, and he- 
reditaments in Dale, in truſt to pay his debts and legacies, 
and the teſtator has ſome treehold and * ſome copyhold lands, 
there, only the freehold lands ſhall paſs ; for his will muſt be 
intended of ſuch lands and tenements, as are deviſable in their 
nature, Secus, if the teſtator had ſurrendered his copyhold 
lands to the uſe of his will, becauſe this ſhews he did intend t 
deviſe his copyhold. But even in the firſt caſe, if the freehols 
were not ſufficient to pay his debts, when the teſtator deviles 
all his lands in truſt to pay his debts, it ſeems, rather than the 
debts ſhould go unpaid, that the copyhold ſhall in equity 


paſs. (1) 


FY 6 


hold and copy - 
hold lands in 
Date, and de- 


and bercdita- 
ments in Dale 
to pay my debts; 
onlymy frechold 
tall pafs, if 
that de ſuffict- 
ent; ſecus, if 


dersd the copy- 
hold to the vie 


of my will. 
323 


F 


— 1 


(1) Vide Harris v. Jugiedew, ante, 96. ; 
Third 
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Thirdly, If a man deviſes his lands to truſtees to pay all his 
9.hrs, and dies indebted by ſpecialty and ſimple contract, and 
ths bond creditors recover part of their debts out of the per- 
ſonal eſtate, and afterwards they apply to be paid the reſt of 
their bond debts out-of the real eſtate deviſed for that purpoſe ; 
:1 this caſe, as the teſtator intended all his creditors ſhould be 
equally paid their debts, the bond creditors ſhall not come in 

upon the land, until the ſimple contract creditors have received 
{> much thereout, as to make them equa}, and upon the leve! 
with the bond creditors, in reſpect of what they received out of 
the perſonal eſtate. And this the Lord Chancellor ſaid, was 
what the Maſter of the Rolls had very ehen (a) decreed on 


great conſideration. (1) 


Hasrrw 20D 
D. 
Pore. 


One deviſes all 
his real ettate in 
truſt co pay all 
his debts; the 
bond creditors 
recover part of 
their debts out 
of the perſonal 
eſtate; 3 tne ſim- 
ple contract 
debts ſhall bé 
equa.ly paid out 
of the real e- 
ſkate with the 
bond debts, and 
the bond credit- 
ors ſhall have 


ching thereout, until the ſimple contract W mall have n as much from the ſame, as 


full make them equal in pay ment with the bond c:editors, 


F;uribly, Where one gives a ſpecific, or even a pecuniary 
gacy, and deviſes lands to pay his debts; * if a ſimple con- 
tract creditor comes upon the perſonal eſtate, and exhauſts it 


o far, as to break in upon the ſpecific or pecuniary legaey, 


theſe legetees ſhall ſtand in the place of the creditors. to receive 


their ſitisfackton out of the fund raiſed by the teſtator for the 
payment of their debts (2). But, 


Fiſthiy, Where a man dies indebted by bond, and leaves a 
perſonal eſtate, and deviſes lands to J. S. in fee, and gives 
jyecihc legacies, and the creditor by bond comes on the per- 
ſonal eſtate to be paid his bond; the ſpecific legatees ſhall not 
ſtand in the place of the bond creditor, to charge the land 
deviſed, becaule the deviſee of the land (4) is as much a ſpe- 
cihe deviſee, as the legatee of a ſpecihc legacy. 


(a) Ves v. Deg. 2 vol. 416, 


On a deviſe of 
lands to pay 

debts, a lepatee, 
whether ſpecific 


0 pecuniary, 


ſhall be paidoutof 
the lands, if the 
ſimple contract 
creditors have 
exhauſted the 
perſonal eſtate, 


(*324 } 
If one owes 
debts by bond, 
and deviſes his 
lands t9 J. S. 
in fee, and 
leaves a ſpeci- 
tick legacy, and 
dies, and the 
bond creditor 
comes upon the 
ſy eci ack legacy 
ſor payment of 


debt; the ſpecifick legatee thall not ſtand in the place of the bond creditor, to charge the laud, 


©! 6G WHY, () Clitton Vo Burt, vol. 1. 673, : 


Lacy, (And which was the principal point) One bequeath- 


One deviſes all' 


* all his perſonal eftate to his daughter, then an infant of his yerfonal'8- 


fate to Lis 


about ſeventeen, making her executrix, and deviſed all his daughter, and 


lands, tenements, and hereditaments in Dae, to truſtees, in 


a'l is res! eſtate . 


to truſtees in? 
truſt co pay 


debts, &c, remainder to his daughter in tail, remainder over; the perſonal eſtate ſhall in the firſt 


place be all applied to 588 the debuts. 


— . — 
— 8 tt a 


(1) Vide Car v. Counteſs * 


fon, ante, 1 vol. 228. | 678. 


Ves III. 


(2) Vide Clifton v. Burt, ante, 1 vol, 
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Exprefs words, 
or words tanta- 
mount, Are re- 
quifite to ex- 
empt the per- 
ſonal eſtate trom 
payment of 
debts. 

(a) Sec Knight 
v. Knight, poſt. 


333+ 


V. 


mainder over. (1) 


De Term. S. Trin. 1734. 


PY 
— 


truſt to pay his debts and legacies, and gave the ſurplus of biz 
lands, after payment of his debts, to his daughter in tail, re. 


Hereupon it was inſiſted, that the daughter ſhould have the 
perſonal eſtate exempt from the debts, and that the land which 
the teſtator deviſed to pay his debts, ſhould be firſt applied to 
that purpole ; for which was cited The Abridgment of Caſes in 

Equity, 271. Adams verſus Meprict, a ftrong caſe ; and like. 


wiſe a cafe decreed at the Rolls, 2oth Nov. 1722, Bradnx 


verſus Gratwick, where a man charged his lands with the pay. 
ment of his debts, and gave ſome ſpecific legacies, together 
: with the reſt of his perſonal eſtate, to his brother; in which 
caſe, foraſmuch as the {pecific legacies would be. exempt from 
the debts, as betwixt the deviſee of the land and the ſpecihc 
legatce ; fo the court declared, they could not ſever the ſpecihc 
legacies from the reſt of the perſonal eſtate; and fince the 
teſtator equally intended, that the reſiduary legatee ſhould haye 
the reſt of his perſonal eſtate, as the ſpecific legacies, therefore 
all the perſonal eſtate was heid to be exempt from the debts, 


1 


Lord Chancellor : The perſonal eſtate is the (a) natural 
fund for payment of dcbts, and which as againſt creditors, 
unleſs they pleaſe, the teſtator cannot exempt ; but againſt the 
deviſee of his land he may, by appropriating his land as a fund 
tor payment of his debts ; but even in that caſe, according to 
the general rule, there ought to be expreſs words to exempt 
the perlona] eſtate from the debts, or at leaſt words very plainly 
(2) ſhewing this to have been the intention of the teſtator. 


Here 


_— 


(1) The teſlator deviſed all his lands, 
gc. in the countics of . and M. to 


truſtees and their heirs, upon truſt. 


% thar they out of the rents and pro- 
« fits or by leaſe mortgage or ſale there- 


f, or ſuch part thereof as they ſhould 


ce think fit, ſhould raz/e fo much money as 
«« avoxid diſcharve all the debts he fhould 
«<< gave at his death, and intereſt for the 


haue, and apply the ſame in ſuch pre- 


cc cedency as they ſhould think fit, and 


cc after payment of his debts, that they 


ce ſhould Rand ſeiſed of ſuch part of the 
e ſaid premiſſes as ſhould remain un- 
ec fold to and for ſuch perſon and per- 


<< ſons as ſhould be intitled to his other 
<« ſettled eſtates, and if any money re- 
*© mained after payment of the debts, 
the ſame ſhould be paid to his daugh- 
v ter, or ſuch other perſon as ſhould 


be intitled to his ſaid other eſtates, 


«© and he gave al his perſonal eftate to 
his ſaid daughter, and made her ſole 
«« executrix ”* Reg. Lib. 

(2) So, French v. Chicheſter, 1 Bro. 
P. C. 192. Fereyes v. Robertſon, Bund. 
302. Earl of Inchiguin v. Lord O' Bryen, 


1 Will. 82. Samabcll v. Wake, 1 Bro. 
Cha. Rep. 144. Duke of Ancaſter v. May- 


er, 1 Bro. Cha. Rep. 454. But in Bamp- 
| | field 


feld v. 
wrigh 
Staple: 
202. 
I alte 
v. Coo 
1 Bro 


Lo 


15 


Was 2 
{mall 


| the re 


demu 
In an) 
more 
the at 
might 


ſhoulc 
Lo 


Why, 


vill, ti 
defend 
part © 
doubt 
that 


mine 


De Term. S. Trin. 1734. 


Here the teſtator gives his perſonal eſtate to his executors, 


which'is no more than the law does, and is like giving the real 


eſtate to the heir, which is void. But what I chiefly ground 
my opinion upon is, that here the ſame perſon is deviſce of the 


perſonal, and alſo deviſee of the ſurplus of the real eſtate in 


tail; and I cannot think it was the intention of the teſtator to 
exempt his perſonal eſtate from his debts, for no other reaſon, 
hut that his daughter might diſpoſe thereof by her will under 
her age of twenty-one, on purpoſe to leave the real eftate of 
the teſtator, and which was ſettled on herſelf in tail, the more 
incumbered. (1) | | 


H as1EwooD 
VU. 
Pop R. 


—— — 


feld v. Wyndham, Pre. Cha. 101. Waine- 
wright v. Bendlowes, 2 Vern. 718. 
Stapleton v Colville, Ca. temp. Talb. 
202. Whaley v. Cox, 2 Eq. Ca. Ab. 549. 
Walker v. FackJon, 2 Atk. 624. Anderton 
v. Cooke Kynaſfton v. Kynaſton, (cited) 
1 Bro. Cha. Rep. 456, 457. Holiday 


London Aſſurance verſus Eaſt-India Company. 


HE Solicitor General moved to diſcharge a demurrer 
to part of the plaintiff's bill, endeavouring to ſhew it 
was a frivolous demurrer; and that, though it was but to a 
{mall part only of the bill, and notwithſtanding the anſwer to 
the reſt of the bill was moſt apparently inſufficient ; yet this 


| demurrer, until argued, would ſtop the plaintiffs from putting 


in any exceptions to the defendants inſufficient anſwer ; that no 
more was deſired, than td have leave to put in exceptions to 
the anſwer to the other part of the bill, otherwiſe the plaintiffs 
might be delayed from getting an anſwer, till the demurrer 


ſhould be argued, 


Lerd Chancellor: Were this res integra, I can ſee no reaſon 
wiy, where the defendant demurs to part only of the plaintiff's 
vill, this ſhould ſtay the plaintiff's putcing-in exceptions to the 
defendant's anſwer, as being inſufficient, to another diſtinct 
part of the ſame bill, Indeed, if there was any colour to 
doubt how far the demurrer extends, it might be reaſonable, 
tat the Maſter ſhould not take upon himſelf to deter- 
mine the queſtion, or to proceed upon the exceptions to 

8 2 - the 


v. Bowman, (cited) 1 Bro, Cha. Rep, 
145. Webb v. Jones, 2 Bro. Cha, Rep. 
60, the intention of the teſtator ap- 
peared ſufficiently clear to the court, to 
exempt the perſonal eſtate. 

(1) Reg. Lib. A. 1733. fol. 610. 


Caſe 84. 


Lord Chan- 


cellor 'T aL- 
BOT, 


2 Eq. Ca. Abs 
81. pl. 9. 

If a demurrer ba 
to part of the 
plaintiff's bill, 
and an inſufli- 
cient anſwer 

to the reſidue 
yet the plaintitF 
cannot except, 
until the de- 
murre” is ar- 
gued. 
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De Term. S. Trin. 1734. 


Lox box As- the anſwer. However, ſeeing the courſe of the court is other. 
+, nl wiſe, I will not alter it, eſpecially in this caſe, where it ap- 
East Ix IA Pears, the plaintiff has delayed himſelf by obtaining four 
Cour Ax. ſeveral orders to amend his own bill; and it not being pre. 
tended, that there is any irregularity in putting in the demyr. 
[ 327 ] rer; if there be the leaſt doubt touching the validity of the 
| demurrer, the plaintiff ought to ſet it down to be argued, and 
not come to have it diſcharged upon a motion, or to £0 into 

the merits. [S] | 85 


1 


[S] But if to a bill the defendant anſwers as to matter of diſcovery, and plead 
only as to relief, the plaintiff may except to any matter of diſcovery before the 
plea argued; for that plainly no matter of diſcovery is covered by the plea. 8d 
ruled by the Maſter of the Rolls on a motion to diſcharge the exceptions, and Mr. 
Vernon, who was for the motion, did afterwards admit the courſe of the court to be 
ſo, 14th of December, 1719, Note allo, the Lord Parker {ome time before ruled 
it in the ſame manner, | | 


MVSEVM 


TBRITANNICVM 
RE 


DL 


D E | [ 328 J 


Term. S. Michaelis, 1734. 


/ 
1 
/ 


1 A ; | Caſe 85. 
Charlton & al', Creditors of plaintiffs. 2 
Samuel Low, deceaſed, cellor 'T AL- 
BOT. 


miniſtratrix of the ſaid Samuel 

Low, and others, being a Mort- \ Defendants, 
gagee, and a Judgment -Cre=-| 

ditor of the ſaid Samuel Low, - 


Suſannah Low, Siſter and Ne | 
| | 


| : E : 2 Eq. Ca. Ab. 
EF XN RY Load, the father of Samuel, purchaſed a term of 2 58. pl. 14. 
„ eee : 63. pl. 20. 
1000 years in the lands in queſtion, and agreed to give pe - 5 
a full conſideration for the inheritance; whereupon the vendor 9 
N a ne pofleffed o 
co ve nanted to procure a Conveyance to be made thereof to the a term for 1:00 
vendee and his heirs, year, articles to 


purchaſe the in- 


heritance, and 
by will gives $009, to his daughter, and makes his ſon executor, and dies; the fon affiens the term 


in 11144 to attend the inheritance, of which he takes a conveyance in his own name. Afterwards the 
lo acknowledges a judgment to A. and mortgages the ſame lands to B. and dies inſolvent; A. ſhall 
nat be paid his judgment, then B. ſhall be paid his mortgage, and then the daughter (b-ing 
alrvniftratiix to her brother) is intitled to her legacy of 3000 l. in preterence to the ſimple contract 


CIECITOTYS * 


Hoy Low, the father, died before the conveyance made, Þ 329 ] 
having by his will given to his daughter, the defendant Szſan— 
nah, legacy of 3000 l. and left Samuel, his eldeſt fon, exe- 
cutor. Samuel, the executor and heir, aſſigned the term in 
trut to attend the inheritance intended to be by him pur- 
chaled, and afterwards took 2 conveyance of the inheritance 
to himſelf. Subſequent to this, Samuel confelled a judgment 
to que of the defendants, and made a mortgage of the inherit- 
ance to another of the defend2nts, without taking any notice, 
Or making any aſſignment of the old term of 1000 years, and 
ved inſalvent. 


8 2 The 


De Term. S. Michaelis, 1734. 


Cuantrox The queſtion was, whether Suſannah the legatee of the 3000], 
. and who was the adminiſtratrix of Samuel Low her brother, 
Low. was intitled to a ſatisfaction for her 3000 J. out of this term 
of 1000 years, in preference to the other incumbrancers; 

and to have it conſidered as equitable aſſets of Low the father, 
notwithſtanding the aſſignment made by the ſon in truſt to 

attend the inheritance. Or, whether the judgmeat creditor 

and mortgagee ſhould have the benefit of this term, as con- 


nected with the inheritance by the aſſignment that had been 
made thereof, to attend the ſame ? 


It was inſiſted for Suſannah the legatee, that the aſſignment 
by the ſon, though it paſſed the legal intereſt, fo as to prevent 
its remaining aſſets at law, yet it did not take away the right 
of the legatee, who had a prior demand thereon, and was at 
liberty to follow thoſe aſſets in equity, unleſs aliened for a 
valuable conſideration, and without notice; that if Samuel 
had purchaſed the inheritance without having aſſigned the 

| term, ſuch term would not have been merged, becauſe he 
[ 330 ] would have had it in (a) autre droit; and this aſſignment, 
being only in truſt for himſelf, ſhould have the ſame conſidera- 

tion as if it had continued in the father, 
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Lord Chancellor: It is obſervable, that the teſtator Hen) 
Low the father had in effect purchaſed the inheritance, and the 
jon obtained a conveyance of the inheritance, in conformity 
only to the father's intentions. The term, by this aſſignment 
made of it by Samuel the ſon, is become not aſſets at law; for 
which reaſon the legatee cannot purſue it ſpecifically, but 
mult have her ſatisfaction, as for a deva/tavit, out of the exe- 
cutor's aſſets; for as this cafe ſtands, the legal intereſt of the. 
term being in truſt for the mortgagor at the time when the 
mortgage of the inheritance was made, it was fo far a fraud 
upon the mortgagee, as it was concealed from him ; and the 
truſtees of this term of 1000 years, which was aſſigned to at- 
tend this inheritance, became truſtees for the mortgagee of the 


ts) Suppoſing it to merge, it would occaſion a deva/tavit, 8 Co. 136. 
1 Injt. 264. b. 338. b. 


3 inheritance, 


De Term. S. Michaelis, 1734. 


inheritance. Nay a term aſſigned in truſt to attend the in- CRHARLTrox 

Te 
heritance will, in equity, follow all the eſtates created there- 13 
out, and all the incumbrances ſubſiſting upon ſuch inheritance; 


A term aſſigned 
and is ſo connected with it, that equity will not ſuffer it to N 7 
de ſevered to the detriment of a bona fide purchaſer, who ſhall tend the inheri- 
| , 3 ; tance, ſhall, in 
have the benefit of all interefts which the mortgagor had at „ 
the time the mortgage was made, unleſs againſt an interme- all the eſtates 


created out uf 
diate purchaſer without notice. | it, and all in- 


cumbrances ſub- 
fting upon it, But the term being by this means become not affets at I the executor who atligned 
the ſame, is liable to the creditors as for a devallavite 


Therefore the judgment-creditor of the mortgagor muſt be 
firſt ſatisfied, according to the priority of liens affecting the 
real eſtate; in the next place the mortgagee. And as tbe 
eſtate is to be ſold for the ſatisfaction of creditors, though the [ 331 |] 
ſiſter who is adminiftratrix of her brother Samuel, claims a 
debt but by ſimple contract, on account of the devaſlavit; yet 
having a right, as adminiſtratrix, to retain againſt all creditors 
in equal degree, ſhe ſhall conſequently retain her debt prior to 
all the ſimple contract creditors of her brother. (1) 
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2 » 
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1 (1) Reg. Lib. A. 1734. fol. 292. \ 
ie | „ it 
y Ann Knight, Widow of Jacob 3 0 5 
nt . Plaintiff, aſe 86. ul 
ut | : cellor Tal- 1 
5 John Knight, Eſq; eldeſt Son of BOM } 
5 : OY : Defendants, i 
the ſaid Jacob Knight, and others, 10 
©) & HE bill was brought by the plaintiff, the widow of the + Ti O07 Abe Ni 
the ſaid Jacob Knight, againſt the defendant John Knight, as 169. pl. 25. f 
eldeſt ſon and heir of the ſaid Jacob Knight, in order to compel ; 4 
ate . 3 ; 938323 | A, covenants for Aj 
the him to rebuild and finith the plaintiff *s jointure-houſe, and to bmfelf ang his $i 
| make ſatisfaction for the damage which ſhe had ſuſtained for N 40 
ER want of the uſe thereof; and ſet forth, that upon the mar- ſhall remain to J 
f the uſes in the 7 
ſettlement, The jointreſs brings a bill againſt the heir for a performance, The defendant demure, 4 
136. for that the executor ought to be a party; reſolved, that though at law the creditor may ſue the heir . 7 
only, where the heir is expreſsly bound; yet as the perſonal eftate is the natural fund to pay all a! 
debts, and as the executor may make it appear that he has performed the covenant, the executor 7 
mult de made a party in equity, : 4 
nee. . 84 : riage q 


rs * „ 


% WN 


KNIGHT v. 
RNI GAT. 
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181 


De Term. S. Michaelis, 1734. 


riage of the plaintiff, by a ſettlement bearing date the foth of 
February 1710, Jacob Knight, the defencant's father, ſettled 
the capital meſſuage in 


together with lands of 400“ 
per annum, in the county of Glocefter, to the uſe of himſelf for 
life without waſte, remainder to the uſe of his wife for liſe, 
remainder to the uſe of the firſt, &c. ſon of the marriage in 
tail male ſucceſſively, with remainders over: that by the ſaid 


ſettlement the defendant's * father Jacob Knight, covenanted 


for himſelf and his heirs, with his ſaid wife's truſtees, that the 
capital meſſuage and premiſes ſhould remain to the uſes in the 
ſettlement, without any act done, or to be done, by the ſaid 
Jacob Knight to the contrary: that the ſaid Jacob Knight, the 
deſendant's father, did ſome time afterwards pull down great 
part of the ſaid capital meſſuage; and that he had iſſue by the 
plaintiff the defendant his eldeſt ſon; and that he afterwards 
died, leaving real aſſets of great value to deſcend to his fon 
the defendant; and that the plaintiff after her huſband's death, 
the ſaid capital meſſuage not being inhabitable, was forced to 
hire another houſe for her habitation ; and therefore brought 
this bill to compel the defendant to rebuild or repair the ſaid 
capital meſſuage; and likewiſe that ſhe (the plaintiff) might 
be recompenced in damages for what ſhe had ſuffered by being 
forced to hire another houſe in lieu of her jointure-houſe, 


As to ſuch part of the bill, as prayed that he ſhould rebuild 
or repair ſo much of the ſaid capital meſſuage as his father 
had pulled down as aforeſaid ; or which ſought to be repaired 
in damages for want of the uſe thereof; and in reſpect of the 
plaintiff's being forced to hire another houſe in its ſtead: the 
defendant demurred, and for cauſe ſhewed, that there was no 
executor or adminiſtrator of the plaintiff's late huſband 
brought before the court by the bill, or made a party 
thereto, | 


- 


Upon the demurrer's coming on to be argued before the 
Lord Chancellor, it was objected, that at law, in the cafe of 
any demand where the heir is expreſsly bound, the creditor has 
an election to ſue the heir alone, or the executors or admini- 
ſtrators of the debtor; and if ic be ſo at law, th: ſame rule 
might well be allowed to prevail in this. court, which ought 
not to put the creditors upon the difficulty of hunting aiter 

| pet · 
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De Term. 8. Michaelis, 1734. 


perſonal aſſets, not recoverable, in all probability, without Kx1Gnr . 
charge and expence of time; and therefore, as the heir was KNIGHT. 
liable alone to anſwer this debt at law, ſo he ought to be in 

equity, and might reimburſe himſelf as well as he could, by 


ung the executors or adminiſtrators of the debtor in order 


thereto. 


ge Curia contra : It is true that at law the credito 5 may 
ſue the heir only, where he is expreſs]y bound, but equity is 
otherwiſe; on the contrary, in equity, the ereditors may ſue 
Loth the heir and the executor, which they cannot do at law; 
ſo that the rules of law and equity are different. The natural 
fund for the payment of debts is the perſonal eſtate, and this 
ouzht to go in eaſe of the land. It does not appear in the 
orincipal caſe, but that the executor or adminiſtrator [A] may 
nave made ſatisfaction to the plaintiff for the breach of this 
covenant, which the executor, &c. might have diſcloſed to the 
court, had he been party to the bill. | 


* Now the court of equity in all caſes delights to do com- The court of 


5 7 ; equity delights 
pleat juſtice, and not by halves: as firſt to decree the heir to 0 en een 


perform this covenant, and then to put the heir upon another Juſtice, and not 


; : ; by halves: as to 
| bill againſt the executor to reimburſe himſelf out of the per- make a decree 


againſt the heir, 


ſonal aſſets, which for ought appears to the contrary, may be n to leave 
moe than ſufficient to anſwer the covenant z and where the another ſuit for 
: f him againtt the 
cxccutor and heir are both brought before the court, compleat executor. 
juilice may be done, by decreeing the executor to perform this [* 334 ] 
covenant as far as the perſonal aſſets will extend; en to 
n 


be made good by the heir out of the real aſlets. d here 


— — 


A] In a bill brought by a mortgagee againſt the heir of a mortgagor to fore- 
clote, it was objected, that the executor of the mortgagor ought to be a party, 
becauſe it did not appear but that he might have paid the debt. But by the Maſter 
of che Rolls, (in the abſence of the Lord Chancellor,) and Golaſborough the 
RKepiiter, there is no neceſſity for making the executor of the mortgagor a party; 
becauſe the bill being only to forecloſe the equity, the plaintiff need only make 
him a party that has the equity, (bis.) the heir, and the courſe is ſo. Neither is 
the plaintiff the mortgagee any ways bound to intermeddle with the perſonal 
eſlata, or to run into an account thereof; and if the heir would have the benefit 
of any payment made by the mortgagor or his executor, he muſt prove it. Dun- 
combe verlus Hanflev, Paſchæ 1720. So note the diverſity between the caſe above 
roported of Knight verſus Knight, and this laſt ; for there the bill was to recover of 
lallstaction in damages for want of repairs, Sc. and the perſonal eſtate is the 
natural fund for that purpoſe : but here the bill was not to recover the debt, but 
only to bar the equity of redemption, 


a | | appears 
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De Term. 8. Michaelis, 1734. 


Knigur v. appears no difficulty or inconvenience in bringing the execn. 
KNIGNHr. tor before the court. On the contrary it would prevent z 


multiplicity of ſuits, which a court of equity (a) ought todo, 
wheretore allow the demurrer. 


() Ante 157. 


Caſe 87. Slanning & al' gerſus Style & & contra. 

Lord Chan- : 

Aude oy OBERT Style, had a wife by whom he had no Hue, 

POT. and had three ſiſters, (v/z.) the plaintiff Elizabeth, wife 

* Ab. of the plaintiff Slanning, the plaintiff Aun, wife of the plaintiff 
Go Pb» 10. 


. Pelling, and the plaintiff Hannah Style, ſpinſter. This Robert 


* 1 3 Schle made his will in March 1732, and being ſeiſed in fee of 


ives all his . - : 
Poufehols goss (Which he kept in his own hands) and poſſeſſed of a very plen- 


and implements tiful perſona 
OE: perſonal eſtate, deviſed to his wife 30 J. per annum for her 


The malt, hops, life, charged on his real cſtate, and deviſed alſo to his wife an 
beer, ale, and 


ther vicuals Annuity of 40 J. per annum for the life of her mother, charged 


boy 8 . upon the reſidue of his perſonal eſtate, payable quarterly. 
N „ . . . 

clock, if not The teſtator bequeathed to his wife his ſilver coffee-pot and 
fixed to tl | | . . . . 

aſe, thall paſs; ſilver tea-pot, with divers other ſpecific * pieces of plate, to 


RO hold to her for life, and after her deceaſe the ſame to go to his 
a arms inrid. godfon Robert Style. He alſo by his will gave the defendant 


i * 5 r hootins his wife his tea-table, tea-kettle, and all his pewter, braſs, 


. of houſhold whatſoever in or about his dwelling-houſe, to be 


25 5 e 3 at her diſpoſal. All his ſtock of corn, and the reſidue of his 


divided betwixt them, and made them executors. 


n 3 3 3 1 4 
4 . ” * 1 a £5 £* 3 od — 
_ y & 4.7 
* — 8 — 


——— againſt the widow, for divers goods of the teſtator detained by 


3 . her, which were not given her by the ſaid will; and the 
. ˙ — Cue 


HC OR .,widow preferred her "a for goods detained by the execu- 
5 Feat Homes, tors, and which (as was alleged) ſhe was intitled to by the 
FAA CAS <— AE 

eee ee . 
7 And firſt, the defendant the widow claimed the malt and 
Z hops in the houſe, likewiſe all the beer and ale therein, to- 
ether with the guns, piſtols, and the clock; inſiſting that 
EH were intended by the bequeſt of the houſhold goods and 


ene of houſhold, that they were goods in the houſe, 


. . £4, 


— | 
2 b. S ee 7 S = Cote ZH 


— _— . - 
— nr — > — 


S ee Dr ee, . PA NES 
A. fr ee. . 2 


One by will ſome rea} eſtate, particularly a farm of 200 J. per annum, 


[*335 ] linen and woollen, with all his houſhold goods and implements 


THe 115. +7 perſonal eſtate, he gave to his ſaid three ſiſters, equally to be 


— Gor” - The three ſiſters and their huſbands brought their bilt 


a and _— ; for the — of the — | 
— phy 12 < Lord 


r 


Pn, r 


De Term. 8. Michaelis, 1734. 


Lord Chancellor : Theſe things which are victuals, and 
whoſe uſe is in their conſumption, cannot in their common, 
natural ſenſe be taken to be houſhold goods, and paſs under 
that denomination ; therefore they do not belong to the widow, 
but ought to be delivered over by her to the executors the 
reſiduary legatecs z neither will the guns and piſtols that were 
in the houſe, if uſed in riding or ſhooting of game, paſs to the 
widow by the words howſhold goods ; though theſe may in ſome 


ſenſe be ſaid to be for the defence of the houſe; but the 


clock in the houſe, if not fixed thereto, ſhall be included 
within theſe words howfhold goods. Moreover the widow, as to 
the things the uſe whereof is given her for life, muſt ſign 
an inventory exprefling theſe things to be in her cuſtody, as 
given to her for life only, and that afterwards they are to be 
delivered, and remain to the uſe and benefit of the godſon 
Robert Style. | 


SLANNING 
Us 
STYLE, 


[ 336] 
Where the uſe 
of goods is given 
to one for life, 
the ceftny que 
uſe for life muſt 
ſign an inven - 
tory, expreſſing 
that he is in- 
titled to theſe 
things for his 


life, and that afterwards they belong to the perſon in remainder. See vol. 1. caſe 1. 


— 


The next queſtion was, touching the annuity of 407. per 
annum, given by this will to the widow for her mother's life, 
charged upon the reſidue of the perſonal eſtate ; and here, for- 
aſmuch as the perſonal eſtate was liable to be in a ſhort time 
waſted, (poſſibly by the huſbands of the wives to whom the 
teſtator gave the reſidue) and the widow by that means to be 
deprived of the benefit of this annuity, which the teſtator in- 
tended ſhould be duly ſecured, and paid to her quarterly for her 
maintenance in all events; therefore it was inſiſted, that the 
| huſbands of the wives ſhould give ſome ſecurity for the pay- 
ment of the ſame. PS 


Againſt which it was ſaid, that there was no reaſon the 
executors, whom the teſtator thought fit to intruſt without 
putting terms on them, ſhould be. compelled to give any ſecu- 
rity to the widow ; but that, as he had freely intruſted them, 
ſhe ſhould do ſo too, eſpecially in this caſe, where it did not 
appear, that they or their huſbands had committed any man- 
ner of imbezilment or converſion of the goods. 


Lord Chancellor : Generally ſpeaking, where the teſtator 
thinks fit to repoſe a truſt, in ſuch caſe, until * ſome breach of 


[337 ] 
Where the will 
does not require, 
that the exec. 
tor ſhall give ſe - 


curity; it is not uſual for the court to inſiſt on it, until ſome miſbehaviourz but where one by will 
charges the reſidue of his perſonal eftate with 40 l. per annum to his wife, to be paid quarterly, the 
executor was ordered to bring before the Maſter ſufficient in bonds and lecurities to be ſet apart to ſe- 


Cure this alnuitys 
: | — 


that 


De Term. 8. Michaelis, 1734. 


SLarxING that truſt be ſhewn, or at leaſt a tendency [B] thereto, the 
3 court will continue to intruſt the ſame hand, without calling 


for any other fecurity, than what the teſtator has required: 
but here the teſtator himſelf has charged the refidue of his 
perſonal eſtate with this annuity, which he plainly intended 
ſhould be duly and quarterly paid z and as this eſtate appears 
to conſiſt of ſome bonds or fecurities, let ſuch part thereof he 
brought before the Maſter, as may be ſufficient to 9 
this annuity of 40 J. per annum for the widow, 


. Another thing inſiſted upon on behalf of the defendant the 


. eee widow was, that the teſtator allowed his firſt wife to diſpoſe 
zihows the wie, and make profit of all ſuch butter, eggs, poultry, pigs, fruit, 
for her ſenate | 
5: and other trivial matters ariſing from the ſaid farm, (over and 


mr beſides what was uſed in the family) for her own ſeparate uſe, 

oy u 5 887 

Ce Nur, Calling it her pin- money; and upon the death of the firſt wife, 
2 f i*, Le- f d, 

Lang te, aud unti] the teſtator married the defendant Style, the tefiator's 


ule 1 3 ſiſter the defendant Pelling kept his houſe, and had the fame 
milly; Out © : : 8 ; 

which the wiſe allowance, which was alſo continued to the defendant the 
1e 100 1. . a i > 
which the hog. Widow, after her marriage, by way of pin-money ; and it was 


ns proved in the cauſe, that her huſband, whenever any perfon 
coun wid dees * came to buy any fowls, pigs, &c. would fay, he had nothing 
_—_— ',- to do with thoſe things, which were his wife's ; and that he 
wite's trage, allo contelled, that having been making a purchaſe of about 
eon 2 10007. value, and wanting ſome money, he had been obliged 


_ eredite Mt 
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W ol. e to borrow 1007. of his wife to make up the purchaſe- money; 
exc bing 10 therefore now the widow claimed to be paid this 1001. 
to bay debts. To which it was an{wered, that here was no deed touching 
1338] this agreement, nor any writing whatſoever, whereby to raiſe 
a ſeparate property in a feme covert, which was what the law bs 
did not favour; that it was no more than a connivance or a 


permiſion, chat the wife ſhould take theſe things, and con- 


— 
— 4 — * - 


One” 


[BJ Sce vol. 2. 163, Paiter verius Faraky. And yet we find, that the fpiritual 
court nas ſometimes refuſed to grant the probate of a will to an eee wha 
has 8 reputed a perion of no iubſ ance, and abſconded for debt, until he ſheuld 
gwe tecurity for a due adminiiration of the aſſets; under pretencæ, that the 
legacies, which were conlidera Rs were in danger of being 0 *3 and that they 
m2 alt as 'weli reject an exec utor, W here dec ines giving tuch ſecurity, as where 
he refulc s to take the oath ot due auminiftration, which is the common Practice. 
But the court of Ning's Bench nas in ſuch cate inforced the granting of the pro 
þate by a perempiory mandamus. From the author's manuſcript report ot the 
caſe of 7 he King verius Raznes, See allo Salt. 299. S. C. 


2 | tinue 


ö 


De Term. 8. Michaelis, 1734. 


ue to enjoy them during his (the huſband's) pleaſure, 


which pleaſure was determined by his death ; beſides, this 


agreement being after marriage, was but a voluntary one, for 
which a court of equity uſually leaves the party to take his 
remedy at law; and that, in truth, the huſband's borrowing 
this 100 J. of his wife, was no more than borrowing his own 
money. 


But the Lord Chancellor decreed, that the widow, the de- 
fendant, was well intitled to come in for this 1001. 28 2 
creditor before the Maſter; obſerving, that the courts of 


equity have taken notice of and allowed feme coverts to have 22 Ae. 


ſeparate intereſts by their huſbands agreement; and this 1001. 
being the wife's ſavings, and here being evidence, that the 
huſband agreed thereto, it ſeemed but a reaſonable encourage- 
ment to the wife's frugality, and ſuch agreement would be of 
little avail, were it to determine by the huſband's death; 
that it was the ſtrongeſt proof of the huſband's conſent, that 
the wife ſhould have a ſeparate property in the money ariſing 


- by theſe ſavings, in that he had applied to her, and prevailed 


with her to lend him this ſum; in which caſe he did not lay 


claim to it as his own, but ſubmitted to borrow it as her 


money. 


Wherefore, and eſpecially as here was no creditor of the 


Huſband to contend with, it was ordered, that the wife ſhould 


be allowed to come in for this 1001, as a creditor before the 
Maſter ; and the court cited the caſe of Calmady verſus Calmady, 
where there was the like agreement made betwixt the huſ- 
band and wife, that upon every renewal of a leaſe by the huſ- 
band, two guineas ſhould be paid by the tenant to the wife, 
and this was allowed to be her ſeparate money. 


the fine which the huſband received; this was allowed to be the wife's ſeparate money. 


SLANNING 
UV. 
STYLE 


„ g. S. ee. 


339 ] 


So where the 
huſband agreed, 
that the wife 
ſhould take rwo 
guineas of every 
ter ant that re- 
newed a leaſe 
with the huſ- 
band, beyond 
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Caſe 88. 
Sir JOSEPH . 
JexYLL, 
Maiter of the 
Rolls. 


2 Eq. Ca. Ab. 


182. pl. 6. 
258. pl. 13. 
A. having a 
wife who lived 
ſeparate from 
him, afterwards 
courted and 


De Term. 8. Michaelis, 1734. 


The Lady Cox's, Caſe. 
AC Ate u . 372. 

IR Charles Cox, a brewer in Southwark, having a wife that 
lived for ſome time ſeparate from him, made his addreſſes. 
to a young woman in order to marry her, who at length, againſt 
the approbation of her friends, conſented to marry him. Ae. 
cordingly they were married ; but the young woman had no 
manner of notice that Sir Gharles Cox, had any former wife 

chen living - > | | 


married another woman, who knew nothing of the former wiſe's being alive; but it being diſcovered 
to the ſecond wife, that the former was alive, A. in order to prevail with the ſecond wife to ſtay with 
him, ſome years afterwards gave a bond to a truſtee of the ſecond wife, to leave her 1000 l. at his 
death, and died, not leaving aſſets to pay his fimple contract deb's; if this bond had been given 
immediately on the diſcovery, and they had parted thereupon, it had been good; but being given 
in truſt for the ſecond wife, after ſuch time as ſhe knew the firit wife was living, and to induce her 


to continue with A; this was worſe than a voluntary bond, and decreed to be poſtponed to all the 
ſimple contract debts, | b 


[ 340 ] 


Some time after the marriage it was diſcovered, that Sir 
Charles had another wife then living, which gave great trouble 
and uneaſineſs to this ſecond wife; but ſhe having diſobliged 
her friends by the marriage, and Sir Charles telling her, that his 
firſt wife was in years, very infirm, and not likely to live, and 
that in caſe he ſhould ſurvive ſuch firſt wife, he would marry 


her: this lady was prevailed upon to continue to cohabit with 


Sir Charles; and about five or fix years afterwards, Sir Charles 
gave a bond to a truſtee of the-ſecond wife, to leave her 10000. 
at his death; and Sir Charles ſoon after dying, the plaintiff, 
the lady, brought her bill for this 1000 J. and there happen- 
ing to be a deficiency of aſſets to pay the ſimple contract 
debts, the queſtion now was, whether this 1000 l. thus 
ſecured by bond, ſhould take place of the ſimple contract 
debts? 


It was inſiſted for the plaintiff, that ſhe was an innocent 
young lady, greatly injured by Sir Charles Cox, who pretend- 


ing to be a ſingle man, and having made his addreſſes as ſuch, 


had drawn her in to marry him without the leaſt notice or 
ſuſpicion, that he was a married man; that all the compaſſion 
imaginable was due toa lady thus betrayed, who might have 
maintained an action at law for this injury; in which caſe, 


ſuppoſing the 100017. in queſtion had been given by the jury 


for 


De Term. 8. Michaelis, 1734. 


for damages, it had been but juſt; aud if ſo, it was ſurely no 
leſs juſt in the huſband to give her a bond for the like ſum. 


The Maſter of the Rolls took time to conſider of the caſe, 
and at length gave Judgment, that this bond ſhould be 
poſtponed to all the ſimp'e contract debts owing by Sir Charles 
Cx. His Honor admitted, that if the bond had been given 
upon the firſt diſcovery that Sir Charles was married to a 
former wife then liviag, and by way of recompence for that 

* injury, and thereupon Sir Charles and this gentlewoman had 
parted, this had been a juſt bond, and for a meritorious con- 
ſideration; but that in the preſent caſe the bond was not 
viven until five or fix years after there had been a diſcovery 
of the former marriage, which made it reaſonable to think it 
was given by Sir Charles to this lady, rather to induce her to 
continue to live with him, than upon any other motive; in 
which caſe the bond would be worſe than a voluntary one 
for then it would be given for a wicked conſideration, that 
of her living in adultery with Sir Charles; and this unfortu- 
nate lady, whatever the conſequence had been, ought to have 
left Sir Charles, after ſhe had fully diſcovered he had a former 
wiſe living; that if ſuch bond had been given to a lawful wite 


L 
Caſe. 


If ſuch bond 
had been given 
to the ſecond 
wife as a re- 
compencefor the 


injury done her 


and thereupon, 
me had left A; 
it had been a 

good bond, and 
to be paid be- 

tore any ſimple 
contiact debts. 


(* 341 J 
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after marriage, this had been a voluntary bond, and (a) void (a) Ante aaa. 2 K. 
againſt creditors, much more, when given to one who was ©» Wee <9 73. 


ere. 


no wife, and upon ſuch an illicit conſideration. (1) 


— 


2 vol. 432. 


1568. 


(1) Reg. Lib. B. 1734. fol. 113, by 
the name of North v. Cox. Et vide 
Marchioueſs of Annandale v. Harris, ante, 


The Caſe of the Creditors of Sir Charles 


Cox. 1 Allow. , £ 
Ra: 2,3 
NOTHER part of this caſe was reſerved for the 


further conſideration of the court, and was as follows : 
dir Charles Cox, poſſeſſed of a term for years made a mort- 
gage thereof, and died poſſeſſed of the equity of redemption 
of the ſaid mortgage, and leaving greater debts due from him 
at his death, than his eſtate would extend to pay, Where- 


by bond, and ſome by ſimple contract ; ; the — of rede 
1 


io all the debts equally. "> 
, Fr, 


45 
. a. Ke. 52 


aller v. Perkins, 3 Burr. 
Prieſt v. Parrot, 2 Vez. 160. 


Caſe 89. 


Sir JOSEPH 
JexYLL, 
Maſter of 
the Rolls 


2 Eq. Cas Ab. 
462. pl. 19. 
463. pl. 21. 22. 
469. pl. 21. 22. 
One poſſeſſed of 


a term for years, 


mortgages it, 


and dies, leay- - 


ing debts, ſome 
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De Term. S. Michaelis, 1734, 


The Caſe of upon the queſtion was, whether this mere equity of redemp. 
1 : tion was * only equitable aſſets, and diſtributable equally pr, 
Ch. ratd, among all the creditors, without regard to the degree of 
15342 quality of their debts; or, whether it ſhould be applied in 2 
courſe of adminiſtration; in which laſt caſe the bond creditors 
would ſwallow up all the aſſets, without leaving any thing for 

the ſimple contract creditors. 

And his Honor, after time taken to conſider of it, delivered 
his opinion with ſolemnity : that this equity of redemption 
was equitable aſſets only, the mortgage being forfeited at law, 
and the whole eftate thereby veſted in the mortgagee z and it 
being now become precarious and doubtful, whether it would 
prove worth redeeming ; alſo, for that the quantum of the 


money due on the mortgage was uncertain, foraſmuch zz, 


when the executors of the mortgagor ſhould be admitted to 
redeem, they muſt pay colts, which in equity are confider- 
able; ſo that it cannot now be known, what the ſurplus mo- 
ney on the redemption would, amount to upon the account 
taken. Wherefore this right of redemption being barely an 
*<quitable intereſt, it was reaſonable to conſtrue it equitable 


3 "Bi 3 whe . FLY (1) aſſets, 2nd conſequently diſtributable amongſt all the cre- 


CU 2 


WES < £22, ditors 


8 pro ratd, without having reſpect to the degree ot 


3 Ae quality of their debts ; all debts being in a conſcientious regard 


1 3 equal, and equality 5 higheſt equity; accordingly it Was 


A 


B. in truſt for 


fa) See t Vern. a) ſo decreed. But, 


293. Morgan v. a 2 
. Secondly, The court declared, that where a bond is due to 


But chere a A. but taken in the name of B. in truſt for A. and A. dies; 


aps 1 817-2 this muſt be paid in a courſe of adminiſtration; for in ſuch 


for A. who dies; cafe there can hardly be any diſpute touching the quantum of 


the money due | TL 0 
on the bond all the debt, ſeeing the * principal, intereſt, and alſo the coſts, 
PE paid an; a muſt be paid to the obligee in the bond; whereas in the other 


courſe of ad- 


"a" toning as Caſe, the coſts muſt be paid by the party coming to redeem, 
> if there be a . 9 7 
tern for years to For the ſame reaſon, if a term for years, be taken in the name 


a” of B. in truſt for A. this, on the death of J. the ce/uy que 
153431 ru — be 258 e for UB — the right to the thing is 


3 41 . —— * #4 


Ar... . — . 7 „ „2 4. 
| FE, . 2010 F fs the whole = IT E it for a term years, in which caſe 
fei 


* 


ted at law, the creditor can have no the creditor may have judgment at law 
judgment againſt the heir in reſpect of with a ce/e executio during the term, 


ſo, in a mortgage in fee ; ; other- Plunket v. Peuſen, 2 Atk. 290. 
E where an — is mort- | | 


plain 


Ke. © me * 


De Term. S. Michaelis, 1734. 


plain, and if the truſtee conteſts it, he muſt, prima facie, do it 
en the peril of paying coſts. (1) 

| Third, The court apprehended, that if a ſimple contract 
creditor, on behalf of himſelf and the reſt of the creditors, 
were to bring 2 bill and obtain a decree, that he and the reſt 
of the creditors ſhould come in before the Maſter, and be 
paid all their debts; and that an adyertiſement be put in the 
Gazette for that purpoſe : here any bond creditor coming in on 
the foot of the decree, ſhould be paid only pro ratd with the 
fimple contract creditors; for his coming in, implies a 
ſubmiſſion to the decree. And this was thought to be clear, 
But, | | 


r and prove their debts 3 bond ereditors coming in under the decree ſhall be paid 
-:0portion with the ſimple contract creditors, 


Fourthly, The court inclined to hold further, that if ſuch 


advertiſement in the Gazette, (notwithſtanding every one is i 
many caſes obliged to take notice of a lis pendens) and aſter 
ſuch lying by, ſhould bring his action at law againſt the exe- 
cutor or adminiſtrator of the obligor ; though at law the latter 
may not be able to defend himſelf, yet his Honor thought that 
in this caſe, an equity would ariſe in favour of ſuch executor 
or adminiſtrator, and of the ſimple contract creditors, to 
compel the bond creditor, to come in and accept of a propor- 
tion of his debt rateably with the ſimple contract creditors. (2) 
But however ſtrongly his Honor inclinec to be of this opinion, 
be ſaid, it was no part of his judgment. Nevertheleſs he de- 
clared, he ſhould always do his utmoſt to extend the rule of 
(fributing equitable aſſets equally amongſt all creditors. See 
2 Vern. 435. Shephard verſus Kent. 


bond creditor would lie by, having notice of the decree, 9 


This reſolution was communicated to me by the Maſter of 


the Rolls himſelf, January 17, 1734. (3) 
Loyd 


———————— 


The Caſe of 
the Creditors 
of Sir 

C HARLES 
Cox. 


If a bill be 


brought by a 
fimple contract 
creditur on be- 
half of himſelf 
and the ret of 
the creditors of 
if S. to be paid 
their debts, and 
there is a de- 
cree, that the 
plaintiff and rhe 
ieſt of the cre- 


ditors ſhall come 


before the Ma- 
no more than a 


ſo, if a bond 
creditor lyes by 
until the exe- 
cutor has paid 
away all the 


aſſets under the 


decree, he ſhall, 
it ſeems, be 
bound to take 
pro rata with 
the ſimple con- 
tract creditors, 


344 ] 


0 Vide Plunket v. Penſou, ub ſup, 


2 a 


thereby directed, the Maſter mould dit- 


2 A5to the third and fourth points tinguilh which were legal and which 


bas been ſince ſettled otherwiſe, vide. were equitable aflers of Sir Charms ox, 


Morrice v. Bank of England, Ca. temp. and that Iluch as were legal aſtets ſhould 


- 


12. 217, 


be applied in a courſe of adminiſtration 1 


63) Ar the hearing of the cauſes of and iuch as were equitable ſhould be 
Bert v. Cox, and Spencer v. Cox, in applied par; padſu in paying the teſtator's 


Mich. 1734, it was ordered, (amongſt 


debts not ſatioed out of the legal aflets, 


other things) that in taxing the accounts but ſuch of the creditors as ſhould 
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Caſe 90. 
Lord Chan- 
cellor 1 aL- 
BOT. 


2 Eq. Ca. Ab. 
241. pl. 30. 
776. pl. 25. 

A. deviſes all 
his real and per- 
ſonal eſlate to 
truſtees, their 
Heirs and execu- 
tors, in truſt to 
pav 151. per 
annum to the 
plaintiff's his 


De Term. 8. Mickuelis: 1734. 


Lord & ux' & al' verſus Spillet & ab. 


O H N Stamp, uncle of the two plaintiffs the feme covert, 

ſeited in fee of a conſiderable real, and poſſeſſed q; 
great perſona] eſtate, made his will dated the 28th of May 
1721, and thereby deviſed all his real and perſonal eſtate p 
the defendant Spillet, and another truttee, (ſince dead) their 
heirs, executors and adminiſtrators, in truſt to pay 151, jv 
annum a- piece, to the plaintiffs his two ſiſters, (the wives g 
the other plaintiffs) for their lives, and after ſome pecunian 
legacies thereby given, then in truſt, as to the ſurplus, ff 


two ſiſters for 
their lives, and 
after ſeveral le- 
gacies, the ſur- 
plus in truſt for 
the diflenting 
miniſters at 
Reading, & C. 
and gives 300 l. 
legacies to his 
trultees. At- 
terwards the | | 
teſtator, by two deeds of a ſubſequent date, conveys all his real eſtate, and makes a gift of his pu. 
ſonal -eltate to the uie of the fame truſtees and their heirs, &c, proviſo both deeds to be void, on 
his tender of 108. to them. There was alſo a proviſo in the will, that if the Gſters diſputed the 
will, they ſhould forteit their annuities. Teſtator, after he had executed the deeds, till kept th 
ſame in his own cuftody. The truſtees refuſe paying the ſiſters their annuities, who therein 
bring their bill, inſiſting that the deed had revoked the will; and that there was a reſulting tn} 
for thera as heirs at jaw; or at leaſt that they (the fitters) were intitled to their x51. per annn 
annuities, The defendant inſiſted on the plaintiffs having forfeited their annuities ; decreed that 


the annuities ſhould be paid to the two fiters the plaintiffs, but the ſurplus to go to the diſſentig 
miniſters. 


*245 1 


thoje perſons that are commonly called Diſſenting Minifters, pa. 
ticularly 35 J. per annum, to the diſſenting miniſter at Readin, 
in Berks, the like annuity to the diſſenting miniſter at Var. 
| ham, the like * to him at JYeymouth in Dorſetſhire; and gue 
300 J. a-piece to the cefendant the truſtee, and the olle 
truſtee deceaſed, and 20 l. per annum to each, while they todk 
care in executing the truſt, | 
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report) appears to have been made in 
theſe cauies until Hil. term, 174%, 
when the Maſter's general report wi 
confirmed. Reg. Lib. B. 1740. fl. 
125, 134. Upon looking into tie 
Maſter's report it appears, that the on 
twocreditors being in equal degree, , 
Matter declined to diliinguiſh which ver 
legal, and which were equitable aſl 
So that the point was not in fact deter 
mined, The caſe of Spencer v. Biß. 
cited in 2 Atk. 291. was probably it 
ſame cauſe with Spex-e v. Cox, as it a. 
pears by the Regiſter's book that 51/4 
was the maiden name of Sir Chari 
ſecond wife, 


receive any fatisfacion out of the legal 
aſlets, were not to receive any thing to- 
wards fatisfaftion of the remainder of 
their debts out of the equitable aſſets, 
until all the other creditors of the ſaid 
teſtator (except Hinton, and his wife, 
who was the ſecond wife of Sir Charles 
Ccx, as above-mentioned) ſhould out 
of the equitable aſſets receive towards 
ſatis faction of their reſpective debts fo 
much as would make them up equal in 
proportion to their reſpective debts, 
with the creditors who had received out 
of the legal aſſets; and the conſidera» 
tion of coſts was reſerved. Reg. Lib. 
B 1734. fol. 113, No farth&r order 
(except tne confirmation of a ſeparate 
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De Term. S. Michaelis, 1734. 


Afterwards by a deed of a ſubſequent date to the will, the 
teſtator conveyed all his real eſtate unto and to the uſe of the 
ſaid truſtees and their heirs, with a proviſo to be void, on 
tender of 10s. And by another deed of the fame date he 
granted all his perſonal eſtate to the ſame truſtees, to be void 
alſo on tender of the like ſum of 10s. both which ſaid deeds 
the teſtator kept in his own cuſtody, and ſoon after died. 


The truſtees for ſome time paid the 15 J. a-piece, to each 
of the teſtator's ſiſters 3 but afterwards refuſed to continue the 
payment thereof, and did likewiſe refuſe to pay any of the 
diſſenting miniſters ; but received the x rents and profits of the 
premiſtes to their own ule, 


The two ſiſters and their huſbands brought this bill in 
equity againſt the ſurviving truſtee, inſiſting that the deed of 
conveyance of the real eſtate, and the deed of gift of the per- 
ſonal eſtate Being ſubſequent to the will, did plainly revoke 
ſuch will; and the conveyance and deed being voluntary, 
without any conſideration, and the defendant being intended 
to be but a truſtee, a reſulting truſt muſt ariſe for the plain- 
tifs the heirs at law; which was ſaid to be ſtill much the 
ſtronger, in that the plaintiffs having inquired by the bill, 
whether the teſtator Stamp, intended the premiſſes ſhould be to 
the uſe of the defendant, or that the defendant and the other 
truſtee deceaſed ſhould receive the profits for their own be- 
neſit; the defendant in his anſwer had ſaid, he could not tell 
whether the ſaid Stamp, the teſtator did or did not ſo intend ; 
and the plaintiffs having prayed by their bill, that if the court 


ſhould be of opinion they were not intitled to a reſulting truſt 


in the whole eſtate; that in ſuch caſe they might at leaſt be 
decreed their arrears of that ſmall annuity of 15 J. per annum 
a- piece: the defendant in his anſwer thereto, had inſiſted on 
there being a clauſe in the will, that if the teſtator's heir at law 
ſhould diſpute the will, then they ſhould forfeit their annuities 
and ſubmitted it to the court, whether the . plaintiffs had not 
by proſecuting this their ſuit forfeited their ſaid annuities, 


The Lord Chancellor declared, he very much diſliked the 


defence that had been made in controverting the payment of 


theſe ſmall annuities of 15 J. per annum, a- piece to the wives 


of the plaintiffs, and inſiſting that they were forfeited by this 
| e their 


Loyy v. 
SPILLET\, 
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Lor p v. 
SPILLET. 


Where 2 ſubſe- 
quent convey- 
a ace does not 
tevoke a will. 


137 J 


A truftee miſ- 
behaving him- 
telf, ordered to 
pay cots out af 
his own pocket, 
and not ont of 
the cruſt eſtate, 


De Term. S. Michaelis, 1734. 


their bill; and obſerved, that the teſtator plainly intended the 
annuities of x57. per annum a- piece, to the plaintiffs his ſiſters 
and cohcirs ; and that the ſurplus of his eſtate ſhould £0 to 
theſe diſſenting miniſters; that the defendant's own anſwer 
made it appear evidently that he was defigned to be but a bare 
truſtee; and the rather, for that a liberal legacy of 300 
and likewiſe the 20 J. per annum ſalary were allowed to the 
defendant; that the ſubſequent conveyance of the land, and 
deed of pift of the goods, were not deſigned to prejudice the 
charity for the diſſenting miniſters, but to ſtrengthen it; and 
it was a further argument of the intention of the teſtator, that 
the defendant ſhould not have the premiſſes to his own uſe, 
inaſmuch as, after the deeds of the land and goods were execu- 
ted, ſtill they were kept in the cuſtody of the teſtator ; fo that 
as the deeds were intended only by way of truſt in the truſtees, 
it was more reaſonable to eſtabliſh this truſt on the foot of the 
will. 


And with regard to the annuities ; his Lordſhip decreed, 
that the arrears and growing payments thereof belonged to 


the plaintiffs, who were intitled alſo to their colts; and 


though it was prayed, that theſe coſts might come out of the 


eftate, {which the defendant urged would be the ſame benefit | 


to the plaintiffs) yet the court denied it, as tending to leſſen 
the charity, and ſaid, the defendant the truſtee had made ſo 
ill a defence, as not to have deſerved rae leaſt favour by this 
decree. (1) 


) Bill diſmiſſed as to every thing 
but che paytaent of the annuities, Reg. 
Lib. B. 1734. fol. 74. Affirmed on a 
rehearing before Lord {Zardwicke, 2 
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Atk. 141. Attorney General v. Ce, 
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Term. S. Hillarn, 1734. 
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Harris ver/us Pollard & al. | 1 

| | Caſe gr. 1:0 

EE Sir JOSEPH 1 

PON a bill of revivor, one of the defendants by his na ſ 


anſwer inſiſted, that the plaintiff was not intitled to Maſter of the 


revive; but this being inſiſted on by the anſwer only, and not 3 £2 
by way of plea or demurrer, upon my moving at the Rolls - 5 ns ; 


that proceedings might ſtand revived, his Honor granted the Revivor. 
F ine ; , : If the defend- 
motion, having at the ſame time ſpoken with the regiſter ee 


touching the practice. Though I apprehended that the prac- anſwering be 


out, the court 
tice of reviving proceedings was only upon the defendant's will order pro- 


time for anſwering being out, or upon the defendant's anſwer- ceo ue 
1 ” 


inz and not oppoſing the revivor. However, his Honor, though the de- 


when he granted my motion, ſaid, the plaintiff ought to ſhew e 


he had a good title to revive, otherwiſe at the hearing of the that the 18 
* 2 Is NOT intitle 
cauſe he might happen to take nothing by the ſuit. to revive; for 
this ought to be 
ſhewn either by plea or demurrer 3 but if in uch it appears at the hearing that the plaintiff had 
no title to revive, he cannot have a decree. 
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| Orlando Humphreys, Eſq; and Hellen his Caſe 92. 
Wife, verſus Sir William Humphreys, Bart. 1 


HE bill was brought by the plaintiff Orlando Humphreys, 2 Eg. Ca. Ab. 
and Hellen his wife, againſt his father, Sir /iliam Wa 1 - 
Humphreys, bart. for an account of the perſonal eſtate of Parties. 


colonel Lancaſhire, deceaſed, In a bill for an 
account of the 
per.onal eſtate of J. S. though the perſon who has a right to adminiſter to J. S. be a party, yet this 
1s not e without admiaiſtration actually taken out, 
* 
[* 349 ] 
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Colonel Lancaſhire by his will gave 10, oo. to his wife 
Hellen, alſo 10,0001, to his daughter and only child Hellen, 
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and after ſome other legacies, diſpoſed of the ſurplus of his 
perſonal eſtate in manner following: one third to his 


wife, the remaining two thirds to his daughter, and made 


his wife and his brother - Lancaſhire, executors of his 


will, and died. 


The defendant, Sir Milliam Humphreys, married the widow 
of Colonel Lancaſhire, and ſome time after the plaintiff Orlando 
Humphreys married Hellen his only daughter; upon which in- 
termarriage the defendant, Sir Milliam, made an ample ſettle. 
ment upon his ſon the plaintift, Orlando Humphreys, and Hellen 


his wife; but afterwards the plaintiff falling out with his 


father, brought this bill againſt him for an account of the per- 
ſonal eſtate of colonel Lancaſhire: at the time of bringing 
which bill, Hellen, the widow of colonel Lancaſhire, and after- 
wards the wife of the defendant Sir Milliam, was dead, and 
the brother of colonel Lancaſhire, was dead alſo ; fo that there 
was no executor or adminiſtrator of colonel Lancaſhire, party 
to the bill; for which reaſon the defendant demurred to ſuch 
part of the bill, as demanded an account of the perſonal 
eſtate of colonel Lancaſhire ; which demurrer coming on to 
be argued before the Lord Chancellor, 


It was infiſted, that the plaintiff Hellen, wife of the plaintiff 
Orlando Humphreys, as ſhe had a right to adminiſter to her 
father, colonel Lancaſhire, and in regard, though any other 
perſon ſhould by ſurprize get adminiſtration to him, yet ſuch 
perſon would be a truſtee only for the plaintiff Hellen the 
daughter; and as the plaintiff Hellen the daughter, who had 
the only right to the adminiſtration, was a plaintiff before the 
court; this was ſufficient, and the court might order, that 


the plaintiff Hellen ſhould forthwith take out adminiſtration to 
her father. | 


Lord Chancellor: There can be no account taken of the 
perſonal eſtate of colonel Lancaſhire, without making his exe- 
cutor or adminiſtrator a party to the bill; for ought appears 
to th2 contrary, there may be debts due from colonel Lan- 
ca/hire, which may take up great part of the aſſets; and 
therefore the adminiſtrator of the colonel] muſt be made 2 
party, elle no proper account can be taken; and if any ac- 
count ſhould in tact be taken, it may be all overhaled again, 

when 


I Los 2 Gans IG 


* 
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when ſuch adminiſtration ſhall be taken out. Therefore A] 
allow the demurrer. (1) . 

* Aſtervrards, to heip this defect, the plaintiff Hellen, the 
wiſe of the plaintiff Orlando Humpbreys, took dut letters of 
dminiſtration to her father, and charged the fame by way of 
amendment to the bill, having obtained an order for ſuch 


zmendment. 


Hun- 

REYS vv. 

BRuamPa- 
REIS. 


The bill charg- 
©, by way of a- 
Deodment, 
matters which 
zreſe atter the 
filing of the bisl, 
2nd therefore 


vroper for a ſupplemental bill; and though this was pleaded to the bj), et the plea was over=ruled ; 
„or that ſuch matters may be charged, either by way of tupplementat or amended bil, 


To which amended bill the defendant padded as to that part 
thereof, which prayed an account of the perfonal eſtate of 
colonel Lanca/aire, that the taking adminiſtration was fubſe- 
quent in time to the original bill, and therefore it ought to he 
charged by way of a ſupplemental, not an amended bill; and 


the rather, foraſmuch as every amendment, though made 


after filing the original bill, is fixed to, and becomes part 
thereof; fo that the bill was filed by an adminifiratiix, as 


| (ich, and yet would appear to be filed before the adminitiration 


taken out, and conſequently befcre the right to ſue, com- 


menced. 


But the Lord Chancellor with great clearneſs (and not 
without ſome warmth in reſpect of the delay) over-ruled (2) 
the plea, obſerving, that the mere right to have an account of 
the perſonal eſtate was in the plaintiff Hellen the daughter, as 
ſhe was the next of kin to her father, colonel Lancaſhire ; and 
it was ſuffcient, that ſhe had now taken out letters of admi- 


_ niftration, which, when granted, related to the time of the 


death of the inteſtate, . like the caſe where an executor, before 
his proving the will, brings a bill, yet his ſubſequent proving 
the will makes ſuch bill a good one, though the probate be 
alter the filing thereof. * Wherefore his lordſhip reſented this 
plea as an affected delay, and held, that the taking out letters 


— — — — — 


153511 


Where an exe- 
cutor, beſore 
probate, fileg 

a bill, and af- 
terwards pre ves 
the will 5 fu h 
ſubſequent pro- 


bate makes the 


bil la good on e 
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[A] See the caſe of Cleland verſus Cleland, Precedents in Chancery 64. where an 
objection of this kind was over-raled, and the making the wite a party, who had 
roſteſſed herielf of her huſband's perſonal eſtate, and diſpoſed of it, and who 
appeared to be the perſon by law intitled to adminiſtration, though ſhe denied by 


cr anſwer that ſhe had taken adminiſtration, was held ſaincient. 


) Reg. Lib. A. 1733, fol. 402. 
| 14 


(2) Reg. Lib. A. 1734. fol. 210. 
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Huwyy- of e might be chi either by way of . 


REYS 7. ment or amendment, 
Hu ur- 


R ETS. 


Caſe 93. | Mallack verſus Galton. 

Lord Chan- 

cellor TAL I F a feme before her marriage, or the anceſtors of a ſeme, 
1 mortgage lands, and the equity of redemption thereof 
The equity of 

1 eee oa comes to a feme covert; ; upon a bill brought by the mortgagee 

„ eee forecloſe, the feme is liable to be abſolutely forecloſed, 
to a feme cos 


vert, againſt though during the coverture, and ſhall have no day given to 


whom, and her 
. eee her, or her __ to redeem after the coverture ſhall be de- 


| 7 

is brought ro termined. (1) 

forecloſe ; the 

teme covert ſhall be foreclofed EG Vi. and ſhall have no time to ſhew cauſe after the death 

her huſband, at 
r py | 5 . .* I 

4. 5: waar Alſo, in caſe of a decree of forecloſure againſt an infant, 

againſt an in- : : 

fant, though the though ſuch infant ſhall have ſix months time after he comes . 

infant has ſix 5 . N . 

months after of age, to ſhew cauſe againſt the decree ; yet he is not, when U 

ee th he comes of age, to ravel into the account; nor is he ſo F 

to 1c Cauic, 5 i 3 5 

&c- yet he can- much as intitled to redeem the mortgage, by paying what is 1 

not ravcl into | ; 3 RE 

due acdunt, keported due, but is only intitled to ſhew an error in the de- : 

nor even e- cree, Both theſe points were clearly laid down by the Lord | 

deems but only 8 | t 

thew an error in Chancellor, as agreeable to the conſtant practice. [B] 

the decree. | L A 


(| 


[B] In the caſe of ZLyzeverſus Willis, heard at the Rolls, 13th of May, 1730. 
this was admitted by the counſel on both fides, and alſo by the court, to be 
the ſeitled practice, 


(1) To a bill by the widow to ſet had joined with her huſband in a ſur- 
aſide a decree ot forecloture and to be render of the copyhold eſtate in quel- 
let into redemption, the mortgagee tion, which was ſettled upon her in 
pleaded the proceedings and decree in jointure, and had been foreclofed, And 
the former cauſe, by which it appeared, the plea was allowed. . Lib. B. 
that the preſent plaintiff, while coverte, 1734. fol. 189. 


D 


Term. Paſchæ, 1 735. 


Fowler verſus Fowler. 


HE defendant's deceaſed huſband, in conſideration of 

a marriage then intended, and afterwards folemnized, 
and of a conſiderable portion brought by the defendant, ſettled 
1007. er annum in truſt, for her ſeparate uſe for pin- money; 
two years arrears whereof became due, and then the huſband 
made his will; wherein expreſſing great affection for his wife, 
he gave her a legacy of 500 /. After the making of the will 
another year's arrear incurred, and then the huſband died. 
The queſtion was, whether the 500 J. legacy, being more than 
was due for pin- money, ſhould be deemed a fatisfaCtion for 

the ſaid arrears ? | 


After which there is a further arrear of the pin-money, and then the huſband dies; 


[ 353 ] 


Caſe 94. 


Lord Chan- 
cellor 'T'aL- 
BOT. 


2 Eq. Ca. Ab. 
156. pl. 5. 
355. pl. 22. 
Huſband on 
marriage ſettled 
100 l. per ann. 
pin money in 
truſt for his 
wife, for her 
ſeparate uſe, 
which becomes 
in arrear, and 
then the huſ- 
band by will 
gives the wife a 
legacy of 5001. 
this legacy being 


_ greater than the debt, decreed, even in the caſe of the wife, to be a ſatisfaction of the arrears of pin- 


money due before the making of the will. 


Firſt, The Lord Chancellor admitted it to have been the 
general practice, where there is a debt due from the *teſtator 
to a third perſon, and the legacy given to ſuch perſon is as 
much, or more than the debt, to hold ſuch legacy a ſatisfaction 
of the debt; and this being eſtabliſhed as a rule, (notwith- 
ſtanding, were it a new point, he ſhould hardly have come 
into it, and it had with great reaſon been urged in oppoſition 
to the maxim, that a man ought to be juſt, before he is bountiful; 
that where there are aſſets, the teſtator may with as much rea- 
fon be conſtrued (a) both juſt and bountiful, yet) it muſt be 
of very ill conſequence to unſettle or alter it; becauſe at that 
Tate no counſel would know how to adviſe his client. 


Secondly, Though in ſome caſes parol evidence had been 
allowed, in order to ſhew that the teſtator deſigned to give 
ſuch legacy, excluſive of the debt; yet his Lordſhip ſaid his 

| opinion 


( 354 ] 


(a) Salk. 155. 


Parol evidence 
touching the 
teſtator's inten» 
tion, not to be 
admitted, 
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Fowrtr v. opinion was, not to admit ſuch evidence; for then the wiz. 
YOWLER. neſſes, and not the teſtator, would make the will. 


Thirdly, Admitting this to have obtained as a general rule, 
it was next to be conſidered, his Lordſhip ſaid, whether a wif 
ought to be excepted out of ſuch general rule. Now it wx 
true, there had been, on ſome occations, and in ſome particu. 
lar caſcs, a diſtinction made in favour of a wife, fo as to prefer 
her to any other legatee, as in thoſe of The Ducheſs of Beaufnt 

(% Vol. 114. verſus The Lady Granville, in the (a) houſe of lords, and (8) 
3 Ball verſus Smith, by the Lord Harcourt, where the wiſe, 


being executrix, and having an expreſs legacy, was alſo held 
intitied to the undiſpoſed furplus ; yet even with regard to 
this the court had varied in their determinations. However 
LS 1 | | 5 
ſince no precedent had been alledged in favour of the wife, as 
to the point in queſtion, he thought that the legacy given to 
her being greater than the debt, it ought to be conſtrued a | 
ſatisfaction of ſuch debt, and that there was no reaſon to except his 
the wife out of the general rule. But that, | 1 


Feurthly, The legacy could not be pretended to be a ſatiſ- 
faction of a debt incurred after the date of the will, and which 
at that time might poſſibly never become due. (1) 


Where pin- mo- Fiſthß, Where pin- money is ſecured to the wife, and it ap- 

ney is ſecured to 5 x . : ; 

e and pears, that the huſband notwithſtanding provides the wiſe 

IT ee with clothes and other neceſſaries, this, during ſuch time as 
AS ner in L - 

clothes and ne- the wife is ſo provided for by the huſband, will be a (c) bar 

Aries; this | Hs | 

n_— te any to any demand for her arrears of pin- money. 

arrears of pin- | | 

money incurred during ſuch time. (e) Sce Vol. 2. 84. Powell v. Hankey. 


— * 


(1) Vide Chancey's caſe, ante, 1 vol, 409. Thomas v, Eennet, ante, 2 vol. 34% 


DE 


* 


DE 


Term. S. Trinitatis, 1735. 


j 


Miller verſus Miller & al. 


INE having a wife and a ſon that was his only child, two 
2 days before his death made his will, giving thereby to 
his wife 150 J. per annum, in long exchequer annuities, du- 
:ing her widowhood. After which the ſame day he made a 
codicil, by which he gave to his ſaid wife a further exchequer 
annuity and 6001. in money, to be paid her immediately 
after his death. Subſequent to this, and about an hour before 
his death, the teſtator- having called to his ſervant to reach 
him his pocket-book, took thereout two bank notes for 300 l. 
each, and another note for 100 J. (not being a caſh note, or 
payable to bearer) all which notes he ordered his ſervant to 
deliver to his wife (then preſent) adding, that he had not 
done enough for her. But the wife for ſome time declined 
taking theſe, having, as ſhe ſaid, enough already, and for that 
it would injure their ſon, who“ was the reſiduary legatee in 
the will, Nevertheleſs, at length ſhe was prevailed on by her 
huſband to accept of the two bank notes, and alſo the other 
note, After which the teſtator by word of mouth gave her 
his coach and a pair of his coach-horſes, bidding three wit- 
neſſes then preſent take notice of it, and that he. was in 


his ſenſes, who accordingly made a memorandum thexeof in 
0 
writing. 


On a bill brought in the name of the infant ſon by his 


prochein amy, againſt the widow and the executors, for an ac- 


count of the teſtator's perſonal eſtate, it was inſiſted on be- 
half of the plaintiff, that ſince by the codicil a legacy of 600 J. 
was given to the wife, payable immediately after the teſtator's 
death, the delivery of theſe two bank notes amounting to juſt 
the ſum of 600 J. was a payment of ſuch legacy in the teſta- 
ior's life-time ; and with regard to the other note for 1007. 

| which 

| 


oe 


[ 356 ] 


Caſe 95. 


Sir JOSEPH 
Ir EVI, 
Maiter of the 
Rolls. 


2 Eq, Ca. Ab. 
356. pl. 24. 
575 pl. 6. 
One having by 
his will given 


his wife 600 1. 


in money, on 
his death-bed 
ordered his ſer. 
vant to deliver 
to his wite, then 
preſent, two 
bank notes, pay- 
able to bearer, 
amounting to 
6001. ſaying, he 
had not done 
enough for his 
wife ; this gift 
is additional, 
and thall not 

be conſtrued a 
payment of the 
former legacy 
in the teſtator's 
lite-time. 
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MrLLFR . 
MirrEkR. 


Ta every donatio 
cauſa moitis, 
delivery muſt be 
mac by the 
party in bis laſt 
Ackneſs, and it 
may be to a 
wife, being in 
nature of a le- 
gacv, but need 
not be proved 
with the will. 
(2) See vol. Ls 


441. Lawſon 


v. Lawſon. 


13584 


There cannot be 
a gift of a 5ond 
or choſe en ac- 
tion by way of 
donatio cauſa 
mortis. Nei- 
ther can any 
thing operate as 
fuch without 
having been de- 
livered in the 


De Term. S. Trin. 1735. 


which was not payable to bearer, that was merely a c<y{ en 
adlion, and conſequently could not paſs by a delivery thereof. 
Alſo as to the coach and horfes, theſe were not delivered in 


the teſtator's life-time, for which reaſon the widow could 
have no claim to them. 


AMaſter of the Rolls: The gift of the 600 J. contained in the 
bank notes was a donatio cauſa mortis, which operates as ſuch 
though made to a wife, for it is in nature of a legacy, but need 
not be proved (a) in the ſpiritual court as part of the teſtator's 
will, Neither are gifts of this kind good, unleſs made by the 
party in his laſt fickneſs. And though in the principal caſe 
the ſum be the ſame with the 600/, money legacy given by 
the codicih yet the manner of giving theſe notes, together 
with the expreſhons * then made ufe of by the huſband, de- 
claring that he had not ſufficiently provided for his wife, 
manifeſtly ſhew them to have been deſigned as additional, 
On the other hand, the wife by declining at firſt to accept of 
them, appears to have been no craving woman. 


But then as to the note for 1007. which was merely a choſ⸗ 


en ation, and muſt ſtill be ſued in the name of the executors, 


that cannot take eftect as a donatio cauſa mortis, in as much as 
no property therein (1) could paſs by the delivery, much leſs 
can the widow be intitled to the coach and horſes, of which 
there was no (a) delivery in the teſtator's life-time. (2) 


teſtator's life-time by him or his order, 


(a) Admitting the coach and horſes not to pals to the widow by way of donatis 
ea/a mortis, Why could {he not be intitled to them as by a nuncupative will? 


(1)-Sed vide Laseſen v. Lawſon, 242. 


ante, 1 vol. 441. 


* 
4 * 


7 
> Atk. 214. 


Sxellgrave v. Bailey, 
Mard v. Turner, 2 Vez. 


(2) Reg. Lib 3, 1734. fol. $351 


King 
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King ver ſus King & Ennis. | Caſe 96. 


eof. 
in | | Lord Chan- 
uld On an Appeal from a Decree at the Rolls. cellor TaL- 
| BOT, 
95: 

1 HE bill was, that a mortgage made by the teſtator of Moſley A ene. 
; a copyhold deviſed to his nephew, might be diſcharged 4 _ 
a6 out of the perſonal eſtate of the teſtator, and if that not ſuffi- 2557 pl. 5. . 
ee | n equity o 

: cient, out of the reſt of the real eſtate, redemytionof a 
rs : copy hold may 
the be deviſed without being ſurrendered to the uſe of the will, 
aſe 3 TS 

6 The teſtator Thomas King, ſeiſed in fee of ſome freehold Every mort- 9 

d lands, and alſo of ſome copyhold lands in Hackney in Middleſex, Sase, though no : 
her , | a covenant or 1 
FA had mortgaged the copyhold for 5501. to the defendant Ennis, bond to pay the R 
if who was admitted upon the ſaid mortgage. 2 1 
5 . 3 loan implies a ; 
ul, debt; therefore an heir of a mortgagor ſhall compel an application of the perſonal eſtate to pay off a it 
of mo1tgage, notwithſtanding there was no covenant, &c. from the mortgagore 14 


* 
n 
ey 2 = 


The teſtator made his will dated the firſt of Fuly 1730, [ 359 J 
whereby reciting, that he had ſurrendered the copyhold to the - | 
uſe of his will, he deviſed the copyhold premiſſes to his ne- Eee | 


4 
n 
r. 
n 


rey 


1 
rs, . 
| as phew the plaintiff and his heirs; and after all his debts paid, { 

he deviſed ail the reſt and reſidue of his eſtate real and per- 0 


{onal to his ſon the defendant Thomas King and his heirs, leav- 
ing his ſaid ſon executor, 


The plaintiff the nephew brought his bill againſt the teſta- 
tor's ſon and the mortgagee, ſetting forth, that there was a 
bond for the payment of the mortgage money, which the 
mortgagee by his anſwer confeſſed, (and note, this bond was 
admitted at the hearing at the Rolls) and the words of the en e ee 
will being, “ that aſter all the teſtator's debts paid, the reſt paid, is a charge 
< and reſidue of all his real and perſonal eſtate ſhould go to w— ep = 41 
* his ſon;“ this was ſaid to import, that (a) till all the debts „ e : i WY 
were paid, nothing was deviſed to ſuch ſon; or that, when 3 | 
the debts ſhould be paid, then and then only he ſhould be in- | 
titled to the reſidue of the teſtator's real and perſonal eſtate. 
\Whereupon his Honor decreed, that firſt the perſonal eftate 
ſhould go to pay off this mortgage debt, and afterwards the 
cal eſtate deviſed to the ſon, and then the rents and profits of | 
MY | the =o 
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the real eſtate that had been received by the ſon ſince the 
father's death. 


And now upon an appeal by the defendant the ſon, he did 
not bring the mortgagee to hearing, and it was neither proved 
that the teſtator had ſurrendered the copyhold to the uſe of 
his will, nor that there was any. bond or covenant for the 

payment of the money; conſequently it was objected, , 
That the copyhold was not well deviſed by the will. And 
2dly, That this was no debt; that in the caſe of the South. fe 
loans it had been ſolemnly determined, that the borrower 
were not | perfonally] liable to pay the money borrowed; 
and that in the caſe now under conſideration, a very great 
hardſhip was endeavoured to be thrown upon an only ſon, 
who, were he to pay this mortgage debt, would be left 
deſtitute ; wherefore the demand was not to be favoured in 
equity. | 


To which it was anſwered, and fo ruled by the court, that 
where a copyholder has mortgaged his copyhold and the 
mortgagee is admitted, as in the preſent caſe, the mortgagor 
not having the legal eſtate of the copyhold in him, has no 
eſtate that he can ſurrender, and therefore may (1) deviſe the 
copyhold premiſſes without any furrender, 


As to the ſecond point, the court was of opinion, that every 
mortgage implies a loan, and every loan implies a debt; and 
that though there were no covenant nor bond, yet the per- 
ſonal eſtate of the borrower of courſe remains liable to pay off 
the mortgage; and for this was cited a decree of the Lord 
Harcourt, in the caſe of the mortgage of a ſhip, where the 

Chip was taken at ſea, and there was no covenant for payment 
of the money; and though the ſhip could not properly be ſaid 
to be in nature of a pawn or depo/itum, ſince the mortgagor 
had failed with the ſame to ſea; nevertheleſs the executors of 
the mortgagor were decreed to pay the money for which the 
ſhip was mortgaged. Which caſe the Lord Chancellor ſaid 


—— — 


(1) The ſame point was determined Shurmer, 1 Atk. 390. Tuffnel v. Page, 
(inter al”) in the caſe of Siradvicke v. 2 Ark. 37. and Barnard. 9. S. C. Car 
Srrucdzvike, by the Lord Chancellor v. Elliſen, 3 Atk. 73. Allen v. Poulter, 
Parker, Paſche 17:0 SO, Greenhill 1 Vez. 121. Macnamara v. Jonts. 


\. @reenlill, 2 Vern. 680. Mac v. 1 Bro. Cha. Rep. 481. 


he 
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ne well remembered, and that it was ſo in the caſe of Welſb 
(a) mortgages, where no day certain is appointed for the 
payment, but the matter left at large; and that with regard 
to what had been ſaid of the South-ſea loans, it had been always 
taken, that the company gave credit to the ſtock only that 
was pledged, and took no notice of, nor made the leaſt en- 
quiry after, the ability or circumſtances of the borrower, but 
epended intirely upon the ſtock. 


Wherefore the decree of the Rolls was affirmed upon theſe 
two points, (viz.) that one. may deviſe an equity of redemp- 
tion of a mortgage of a copynold without having ſurrendered 
itto the uſe of the will; and alſo, that every mortgage implies 
a debt, for which the mortgagor's perſonal eſtate is liable, 

although there be no bond (1) or covenant for the paymetit 
of the mortgage money. (2) 


KING . 
KING. 


361 J 


(a) Vol. 1. 297. 
Al the South- 
ſea loans were 
advanced on the 
credit of the 
ſtock, without 
inquiring after 


the ability of 


the borrower. 


— 


1) Vide Heowell v. Price, ante. 1 vol. St. Zloy, ante, 2 vol. 386. 


Galton v. 


(7 
\ 
294. Hancock, 2 Atk. 424. Marchioneſs of 


and 17 - fol. 450. Et vide Serle v. Cha. Rep. 240. 


Spettigue ver/us Carpenter. 


N a bill to ſet aſide an award, the caſe was: There were 
ſeveral ſtated accounts between the plaintiff and de- 
fendant, whereby confiderable ſums were due from the de- 
fendant to the plaintiff, but the arbitrator, without regard to 
5 of theſe ſtated accounts, made up an account in his own 
vay, bringing in the plaintiff indebted to the defendant 25 /. 
= awarding the former to aſſign over to the latter a mort- 
gage which he had on the other's eſtate, upon which mutual 
releaſes were to be given. 


The plaintiff underſtanding what award the arbitrator was 
about to make, ſent a meſſenger about two or three days be- 
fore the time for making the award was expired, to let the 


 arvitrator know, that the plaintiff deſired him to defer making 


his award, until he ſhould talk with him about his demands, 


(2) Reg „Lib. A. n. fol:-e25; TD v. Earl of Coventry, 1 Bro. 
734 


Caſe 97. 


Lord Wo 
cell A L- 


BOT. 


After an award 


made, it is too 
late to confirm 
the ſubmiſiion 
ſo as tv make it 
good witiiin the 
act of & 10 
W. 3. Cap. 15. 


[ 362 ] 


A * bmit- 


ting to an award, 


defire d the ar- 
bitrator to defer 
making his a- 
ward until he 
ſhould ſatisfy 
him as to ſome 
things which 


the arbitrator took to be againſt him; ; though ths was within two or three days before the time for 
making the award was out, yet the requeſt not being complied with, the award was beld ill. 


to 
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to ſupport the ſtated accounts, and know what objections 
were made againſt them. However, the arbitrator would not 


defer making the award, The ſubmiſſion was confirmed by | 


an order of the court of chancery, but ſuch confirmation was 
after the award was made. | 


For the defendant it was inſiſted, that this ſubmiſſion being 
confirmed by an order of the court, purſuant to the ſtatute of 
the gth and 1oth of W. 3. cap. 15. it could not be ſet 
aſide, but for corruption, or ſome other undue means; and 
that in point of time the party was confined to make his 


complaint even as to that, before the end of the next term 
after the award was made, 


The Lord Chancellor called for the a&, and having read 


it, took notice, 1/7, that it is thereby provided, that where the 


ſubmiſſion is confirmed by rule of court, the award that ſhall 
be made ſhall be concluſive to both parties, and the perform- 
ance of it inforced by proceſs of contempt of the court; ſo 
that within this act, the confirmation muſt be prior to the 
making of the award. 2d!y, That with regard to the time within 
which the complaint was to be made, it was in this cafe 
impoſſible for the party to apply within a term after the award 


made, becauſe the ſubmiſſion was not confirmed by an order 


of this court until the end of the next term after making the 
award, 3dly, That with reſpect to the reaſons allowed by 
the act for ſetting aſide the award, they are corruption, or 
other undue means. Now 'it was acting unduly to proceed 


in making the award, when the plaintiff had deſired to be 


heard againſt the arbitrators determining in contradiction to 
ſo many ſtated accounts. 


And though it was anſwered, that this was within two or 


three days before the time for making the award expired, and 
with an intent that no award ſhould be made; and though it 


did not appear, that the plaintiff was ready to be heard within 


the time; yet, foraſmuch as here ſeemed to be juſt ground fer 


the plaintiff to deſire to be heard, and in regard it would be 


difficult to aſſign a reaſon for rejecting ſo many ſtates 
accounts, ſo lately allowed and paſſed between both the ſub- 
mitting parties, the court ſet aſide the award with coſts. (1) 


— 


(1) Reg. Lib. B. 1734. fol. 492. : | 
Sir 
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sit Edward Bettiſon ver/k.s Albinia Farringdon 
and her two. Siſters. 


IR Edward Bettiſon, deceaſed, was tenant in tail of a 
— conſiderable eſtate in Kent, remainder in tail to the plain- 
tiff's father, remainder to Sir AHdward Bettiſon, deceaſed, in 

Sir Edward Bettiſon, did by leaſe and releaſe make a 
tenant to the procipe, and ſuffer a common recovery, declar- 
ing the uſes to himſelf and his heirs: after which, on his dying 
inteftate and without iſſue, the defendants, his * three ſiſters, 
entered on the premiſſes; and now, on the death of the 
plaintiff's father, the preſent Sir Edward Beitijon brought a 
bill to diſcover what title the defendants had, who by their 
anſwer ſhewed, that their brother, the late Sir Edward Bet- 
%u, did execute the ſaid leaſe and releaſe, and alſo ſuffered 
this recovery to the uſe of himſelf in ſee, referring t to the deeds 
in taeir cuſtody, 


Caſe 98. 
Lord Chan- 


cellor Tat- 
BQTs 


The plaintiff 
claimed by vir- 
tue of a remain 
der in tail ex- 

pe ctant on te- 
nant in tail's 
dying without 
iſſue, and was 
the heir male of 
the family. The 
defendants were 
fitters and heirs 
general ot the 
tenant in tail, 
and by their anſ- 
wer ſhewed, 
that their bro- 
ther, the tenant 
in tail, ſuffered 
a recovery, de- 
claring the ufe 
to himſelf in 
tee, and reter 


to the deeds in their cuſtody; the court ordered, before the heating, the defendants to leave with 
eir clerk in court the deeds making the tenant to the præcipe, and leading tne uſes of the 


recovery. 


The plaintiff on motion, without notice, obtained an order 
{om the Maſter of the Rolls, that the defendants ſhould pro- 
Luce, and leave with their clerk in court, the leaſe and releaſe, 
pon which I moved the Lord Chancellor to diſcharge ſuch 
Ader, for that as the defendants were ſiſters and heirs at Jaw 
w Sir Edvard Bettijan, lately deceaſed, and alſo heirs to Sir 
Edward Bettiſon, the firſt anceſtor, and claimed under a com- 
mon aſſurance, the court would not aſſiſt the plaintiff in 
picking holes in their title, nor compel them, at leaſt not 
| before the hearing, to produce their deeds ; that both parties 
were volunteers, in which caſe it was not uſual for the court 
to interpoſe, or give the leaſt aſliſtance to either, | 


Lord Chancellor + Though both parties are volunteers, yet it 
is of ſome weight, that the (43) honour of the family is deſ. end- 
ed on the plaintiff; and as at the hearing you admit the court 
would do what has been defied, ſo it is for the benefit of all 
parties, that it ſhould be done before the hearing; for if the 
cced be a proper one to make a tenant to the præcipe, the 


Y . III. U 


plaintiff 
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(a) See vol. 2. 
178. 
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plaiutiff will go no further, which will put an end to the ſuit. 
And the defendants, by referring to the deeds in their anſwer, 
have made them (g) part thereof, Wherefore I] think the 
order that has been made at the Rolls a reaſonable one, ang 
will not (et it aſide. | 


(g Auære, Whether the bare referring to a deed, without ſetting it forth ir 
ec verba, will make it part of the anſwer? and fee ant' 35. the cate of Hedſen 
verſus The Earl of Harria ton. 0 


Caſe 99- 
Lord Chan- 
cellor TAI 
BOT. 


One has a ſon 
and three daugh- 
ters, and is ſei- 
fed of forne 
lands in fee, and 
of others in tail, 
and by his will 
dt viſes his foe - 
fiirmplc lands to 
his daughters, 
ard dies leaving 
all ais children 
infants, His 
widow takes tne 
profits of both 
eſtates, às guar- 
dian to ber 
chile ren; and 
it 4 bill brought 
by the ſon and 
ctaug ers 2- 
gain the mo- 
ther, for au ac- 
count of the 


perſon eſtate and of the rents and profits of the real eftate, the mother ſwears, that the has paid 
bond debts dur from the teſtatot out of the intailed cates, and afterward, dies infolvent. As the 
anſwer canavi be read againft che dagghters, and there is no other evidence, and fince the guardian 
ought ty have paid the bonds only out of the fee ſimple eſtate; payment thall be intended to have been 
made only out of the fund, which ought to have borne it, 


© 2305 1 


{ 366 ] 


leaving debts by ſimple contract to very near the amount of his 


* Chaplin ver/zs Chaplin. 


ORTER Chaplin, on his marriage with Aun his wife, 

ſettled a conſiderable eſtate of inheritance on himſelf for 
life, remainder as to part on his wife for a jointure, remainder 
as to the whole upon the firſt and every other ſon of the mar- 
riage in tail male, with remainders over. Porter Chaplin, had 
one fon and three daughters, and being ſeiſed of ſome fee» 
ſimple lands, and particularly of an eſtate of about 3ol. per 
annum, not included in the ſettlement, and likewiſe ſeiſed of 
2 leaſchold eſtate for three lives, did by his will deviſe all his 
fee-i1mpic lands {except the lands of about 307. per anhum) to 
his three daughters in fee, and gave ſeveral ſpecific legacies, 
without making any diſpoſition of the lands of about 391, 
per annum, or of the leaſehold eſtate for three lives, and died 
indebted by bond in the ſum of 30007. and upwards, and 


perional eſtate, and leaving all his children infants. 


His widow entered as guardian to her ſon, and alſo to her 
three daughters, upon their ſeveral eſtates, and in her anſwer 
to 2 bill brought by her infant children to have an account of 
the real and perſonal eſtate of her late huſband Porter Chaplin, 
ſhe ſwore, that ſhe, during the infancy of her ſon and daugh- 


ters, received the rents and profits of the eſtate ſettled on the 


{on, and of the fee-ſimple eſtate, that was deviſed to the 


3 daughters, 
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daughters, and that out of the rents and profits of the ſon's CHAIN v. 
itled e/tate, ſhe payed the bond debts. Afterwards the CHAPLIN, 
mother died inſolvent. 


DIE 


n 3 EINE - 
D eee eee. — 


Lord Chancelizr : The anſwer of the mother cannot be read 
againſt the daughters, who do not claim under her; it can 
only be read againſt herſelf and her repreſentatives; and ſince 
itis not read to charge her, but to charge her daughters, it 
cannot be read at all, | 
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But then it being inſiſted, that the bonds being paid out 
of the ſettled eſtate belonging to the ſon, the mother's ad- 
miniſtrator ſhould ſtand in the place of the bond creditors, 

and be intitled to recover the money againſt the fee-ſimple 
ellate deviſed by the teſtator, the obligor in theſe bonds, to 
is three daughters, and conſequently, by the ſtatute of frau- 
dulent deviſes, liable to the payment of the bond debts, 
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Lord Chancellor : The anſwer of the mother not being to be 
read againſt the daughters, and there being no other evidence, 
| will preſume, that the mother applied the rents and profits 
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of the daughters eſtate towards the payment of theſe bonds, as 
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far as the ſame would extend; for this is what in juſtice ſhe 


wx We 
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ought to have done, in as much as the rents, Sc. of the 
10 


* 2 


lands deviſed by the obligor were liable to the bonds in the 
deviſces hands, and the rents of the lands ſettled on the ſon 
were not liable : this I will rather preſume, than that the 
mother did what ſhe ought not to have done, in applying the 


„ IE" 
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rents, Sc. of the ſon's eſtate, that was ſettled, towards the 
diſcharge of theſe bond debts, to which it was not liable. 
Ard his Lordſhip declared it was not material, whether ſhe [ 367 ] 
did in fact apply theſe rents, Oc. of the daughter's eftate to- 
wards the bonds; for ſtill theſe rents, Sc. when received by 
the mother, ſhall be taken to reimourſe her what ſhe had paid 
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money was at home, when received by the mother, and muſt 
zo towards reimburſing her, and ſinking her demands arifing 


er having paid the bond debts. It was further held by the ee 1 
5 8nd, a 


Lord Chancellor, that the lands permitted to deſcend to the feiſed in tee of 2 


: _ 8 : d vers land 
n, the heir at law, muſt be liable to the bonds in the firſt art 0 


OL 3 85 ; . he deviſes to 
and other gart be permits to deſcend to his heir; the lands deſ:-nd2d ſhall in the firſt pl:ce be 
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Cuarri v. place [A], before the lands deviſed to the daughters, and 


CHAPLIN. before the ſpecifie legacies. 


In the next place, there aroſe a queſtion, whether, as the 
leaſchold eftate made to the father for three lives, came 10 
the fon on the death of the father, the parol ſhould not demur 
during the infancy of the ſon ? 


| Whereupon his Lordthip held, that in the caſe of lands in 
[ 368 ] fee deſcending on an infant, the parol ſhall demur (2) in 


Landsat egyiven to 


A. and tie heir: equity as well as at law; becauſe an infant is equally incapa. 

opp bh ble of defending himſelf in one court as in the other; and the 
„ dies 4 18 . = ; 

heir docs not equitable aflets may be of as great value as the legal; but 


rake dy deſcent, : : . <2 ; 0 : 5 
e eee where a leaſe is made to a man and his heirs, during three 


ages of t0 make lives, the heir does not take by [B] deſcent, but as a ſpe. 
Ie par de- - - . : 
mur, but cakes Cial occupant, and ſuch ſpecial occupancy was not fade 
A pedal oc- 3 ; ; 

247 Rs to pay debts, until the ſtatute of frauds made it allets; 


Capant; tho” 
3 5 Hg and though it be called a deſcendible freehold, it is nt 
iQ Cade O . d . 

hands in tee de- really a deſcent, being no more than if there had been 2 
ſc*i.ding on p p \ 

atm te a. (4) deſignation of any other perſon by name to enjoy the 


ino, the pa- 
r-4 th ul have eſtate for three lives, after the death of the father, inſtead of 
QOENnuUrred in 5 : 

C4 41Ty as Weil as the heir at law. ( 3 

at laWs 

(4) Ante 263. Low Vs Burron. 
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[A] The reporter here adds the following note: the reaſon why, where a mai 
dies indebted by bond, and devites ſome lands to J. S. and leaves other lands ts 
deicend to the heir at law, not mentioning them in his will, the lands deicending 
to the heir thall be firtt applied to pay the bond debts, is, becauſe the applying 
the lands devifed to F. S. to pay the bond debts, would ditappoint the will, Which 
equity will not permit, if it can be avoided 3; whereas it no Way dHappoints the 
will to ſay, that the lands not mentioned thouid be in the tirlt placed liable to pay 
the debts. But it ſeems it would be otherwiſe, if the icitator had deviſed the 
lands, though to his heir at law; tor though ſuch deviie were void, {as to the 
purpoſe of making the heir take otherwiie than by dcicent) yet it thews the 
teitator's intent, that the heir ſhouid have this land; and therefore (I take it) 
the deviſed lands to F. N. and the other lands deviſed to the heir at law, ſhall in 
this laſt caſe contribute in proportion to pay the bond debts. Alſo, for the above- 
mentioned rei ſon, (I ſhould think) the lands permitted to deſcend to the heir at 
law, and not mentioned in the will, mall be applied to pay the bond debts before 
a ſpecifick legacy, let otherwiſe the teſtator's intention thould be diſappointed. (1). 

IB] For the ia me reaſon, where a diſſeiſor makes a leate to a man and his heirs, 
during the lite of J. S. and the lefiee dies, living J. S. this ſhall not take away 
the entry of the diſſeiſee. 1 4%. 239. 


(1) Vide Howell v. Price, ante, 1 vol. Dawi/en v. Goddard, Gilb. 66. Scart“ 
294, note. Long v. Short, ante, 1 vol. V. Cotton, Ca. temp. Talb. 198. Ut 
403. Clifton Vs Burt, ante, ] vol. 078. dale Vo Uvwedate; 3 Atk. 1 17. 


O'Neal v. Mead, ante, z vol. 693. (3) Keg, Lib. A. 1734. fol. 593» by 
(2) Vide Cried Ve Covilie, 1 Vern. 173. the name of Chaziyn v. Ayjccng 1 a 
| | 8 | | ally 
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Lally in the principal cafe, the three daughters had two Cuarrix v. 
ſeveral ſums of 10, 000 J. left them, to take effect on their A 
father Porter Chapiin's dying without iſſue male that ſhould maintenance to 
attain the age of twenty-one, charged on ſeveral terms for a Sten mall 


be in regard to 


vears commencing on that contingency; but the daughters what che infant 
of . 0 then had, and 
had otherwiſe very little to ſubſiſt on; and the mother had a not to what falls 


very plentiful jointure of about 1000 J. per annum, out of een 
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which, for ſeveral years, the daughters were maintained; and 

on the ſon's dying without iſſue male before twenty-one, the 

daughters became intitled to the additional ſums above- 

mentioned; whereupon, after the mother's death, on an ac- 

count taken of her aſſets, her adminiſtrator demanded a liberal [( 369 ] 

allowance for the maintenance of thoſe daughters, who were | kk 
no fo plentifully provided for. 
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But by the Lord Chancellzy : The allowance to be made to 
the mother for maintenance, muſt have regard to what the 
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daughters were intitled to at the death of their father; and, 
until the contingency fell in, ſhall not exceed the income of 
juch their original portions, | 
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Margaret and Ann Tourton verſus Flower Cafe 100, 


& al'. | : «Lord Chan- 
| cellor T aL- 


F* H N Claud Tourton, a great banker at Paris, made his : 


g J will, and thereby gave ſeveral legacies, and made one 7 rae 
5 1-451, a French prateſtant, reſiduary legatee, and one Ham- 
5 % au advocate of the parliament at Paris, executor, and 
; died. | 

: Tie teftator had two brothers, who were both dead; but 
J each of them left a fon, who were (or at leaſt alledged they 
in were) next of kin to the teſtator Tourton; and theſe two 
: nephews commenced a proceſs at Paris, to ſet aſide this will, 
1 pending which ſuit, both the nephews died, and their mothers, 
) tue now plaintiffs, wok out letters of adminiſtration to their 
s, 


reipecuve deceaſed ſans out of the ſpiritual court at Paris, 


7 and then procecced in their ſuit to ſet aſide the will of Tour- 
5 | tin, Viiereupon a ſentence was obtained to [et aſide that 
E part of the will, by which the reſiduum was deviſed to this 
| Toclyon, by teafon (as was faid) that he was a proteftant. 
by 02 | The 
ly | 
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TourTor . The ſentence at Paris alſo ordered, that Theluſon ſhould ac. 
FLOWER, count for ſo much of the aſſets as he had received, to the now 
1 plaintiffs, and deliver up to them all ſecurities, books ang 

writings relating to the perſonal eſtate of Tourton the teſtator. 
Hammond the executor died, and one Parſer. took out letters one 
of adminiſtration in the prerogative court of Canterbury, with nei 
the will of Tourton, the banker annexed. | be! 


And now the plaintiffs, the mothers, brought their bil der 
againſt the defendants Fer, and Panfier the adminiſtrator 
with the will annexed, ſhewing, that ſeveral bonds, mortgages 
and ſecurities belonging to Tow ton the bynker, were taken 
in the name of the defendant Flower, for which the detendants 
ought to account. 


The defendant Flower Jomunrred, there being no repreſen. 
tative of the teſtator Tourton before the court; for though 
Panſier, the adminiſtrator with the will annexed, was maden | 
defendant, yet it did not appear, but that Hammond the exe. 10 
cutor had made a will, and left an executor; in which caſe 
the adminiſtration granted by the archbiſhop of Wann to 
Panſier would be void. | _ 


One __ bs But by the Lord Choncellis: Here being an adminiftration W 
minira cot o 

5.8. without taken out of the archbiſhop's court, 1 will look upon the 

44 IT ** 2 2 
1. 8. fee in- ſame to be good. | cl 


teſtate; yet an 
azamlidltration taken out of the archbiſhop's court mall be intended to be a good adminiſtration 
Ll 


Then it was faid for the defendant, that admitting the de- 
murrer to be ill, for that there was a repreſentative of the 
teſtator Tourton before the court, ſti}] there wanted proper 
parties; becauſe there ought to be adminiſtration taken out 85 
by the plaintiffs, the mothers, to their ſons. Now, though 
the mothers had obtained letters of adminiſtration in the ipiri- 

. 3711 tual court at Paris, yet this was nothing to the purpoſe, as 


e 1 5 5 a 
granted in a fo» it could not be taken notice of in our courts; and though, it 


reign court (as was true 1 | | 
e fp true, this was not the demurrer upon record, yet the 
ken notice of in defendant was at liberty to demur at the bar ore tenus. 

Our courts, HY 
"One may demur Lord Chancellor The defendant may demur at the bar or: 


"nnew at che bar - $2 - 5 d 
ET ar 55 and this demurrer, for want of the plaintiffs having 
inen; on its bo. taken out a good adminiſtration to their ſons, is a ſufficient 
Ing gilowed, be 

cannot have his Cauſe, for without it the PIER can have no right, and our 


Colts, 
Courts . 


De Term. 8. Trin. 1735. 


Hurts can take no notice of what is done in the ſpiritual 
court beyond ſea : therefore the demurrer muſt be allowed, 
but testet ch; becauſe the demurrer on record was an ill 
one, and the plaintiffs not to blame to argue it; but then 
neither ouaht the plaintiffs to have coſts, the bill appearing to 
be ill, ind to want parties, foraſmuch as proper ad miniſtra- 
tors to tae ſons are not before the court. 


Nite; What is faid in x Fern. 78, Durdant verſus Redman, 
that cos ought to be paid for a new demurrer inſiſted on at 
the bar cre tennis not now the practice. 


Taylor verſus Sharp. 


this Caſe it was laid down as a rule by the Lord Chan- 
3 cellor, that if a decree be obtained, and that decree in- 
rolled, ſo that the cauſe cannot be reheard upon petition ; the 
party grieved can in no Caſe ſet aſide this decree, or obtain 
rele: againſt it by an original bill; for then the decrees of the 
cou: would * be oppoſite and contrary one to the other, 
which would breed the utmoſt confuſion. Wherefore the 
only remedy in ſuch caſe is by bill of review, which muſt be 
ther for error appearing upon the face of the decree, or upon 
ſome new matter, as a releaſe, receipt, &c. proved to have 
been diſcovered ſince; for unleſs this relief were confined to 
ſuch new matter, it might be made uſe of as a method for 
2 vexatious perſon to be oppreſſive to the other ſide, and for 


' the cauſe never to be at reſt. (1) 
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v. Birkbead,. 3 Ark. 8og. 
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(1) Vide Standiſb v. Radley, 2 Atk. 
17 Gould v. Tancred, 2 Atk. 533. 
Nerris v. Le Neve, 3 Atk. 27. Worley 


Vick verſus Edwards. 

Fe Fenn 
A Deviſed lands to-B. and C. and the ſurvivor of them, 
and the heirs of ſuch ſurvivor in truſt to fell. The 
eſtate was decreed to be ſold, and it being referred to the 
Maſter to ſee, whether the parties could make a good 


P. and the heirs of the ſurvivor in truſt to ſell; though the inheritance be in abeyanco, pt the truſs 
N Ser, p A 2 BC hd , 
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title, the Maſter reported that the parties could not make a good 
title, there being no fee-{imple in the truſtees, for that the 
remainder in fee could only be veſted in the ſurvivor, and it 


was uncertain, which of the two truſtees would be the ſur. 
viror. 


Whereupon, exceptions os. taken to the Maſter's report, 
the Lord Chancellor held, (1) that the truſtees joining in a 
fine of the premiſſes would paſs a good title to the purchaſer 
N eſtoppel (1); that here the fee was in abeyance and as, 
"Where the eldeſt (a) ſon of tenant in tail levies a fine, and 
ſurvives his father, though he afterwards dies without iſſue, 


yet this wil] paſs a good title, as long as the tenant in tail has 


CA ue, and thereby conclude the youngeſt ſon, who muſt de- 


A. F33. 


Ia. Hl, 
b ll. 


7 1.4 


rive his deſcent from the eldeſt, notwithſtanding the latter at 
the time of the fine levied had nothing: fo in the principal 
caſe it was certain one of theſe two truſtees muſt be the ſut- 
vivor, and intitled to this future intereſt ; conſequently his 
bers claiming under him would be eſtopped, by reaſon of the 
fine levied by their anceftor, to ſay partes finis nthil habuerunt, 


although he that levied the fine had at that time no "0 or 


title to the contingent fee. (2) 


And it being ſaid by the counſel, that the heir of the deviſor 
would join in the conveyance to the purchaſer ; his Lordſhip 
replied, that the heir's joining would ſupply the want of 
proving the will, but that in every other reſpect it would be 


vaid. And the next day his Lordſhip cited the caſe of Meal 


v. Lower, in Pollexfen's Reports, 54, where a fine was adjudged 
to paſs an eſtate not veſted, by way of eſtoppel, and to convey 
the intereſt of ſuch eſtate which accrued by the contingency 
happening afterwards Dun TT 


— 6. 4 — 


3 #125 


— 


(i) Qære, If any thing could operate by way of edoppel i in bo 2 becauſe 
an interclt puſſed? See 1 lyſt. 4 a. 295.65 b, e 

Au. . . 2 3 , HR . 4 ee / 
(1) Reg, Lib. P. 1734. 1 72) Vide Hug, To. ; Hg 291, 2. note $4 
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brought a bill for a diſcovery of the writings and of the deed 
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Luxton ver/us Stephens. ' Caſe 103. 
: ; | Lord Chan- 
T HE plaintiff was the eldeſt ſon and heir of J. S. and _ 9 
claimed as iſſue in tail under a ſettlement. The de- 2 Eg. Ca. Ab. 


- 3 * in ra 247. pl. 31. 
tendant intitled himſelf under the tenant in tail, and ſhewed 1 


that the tenant in tail had ſuffered a recovery. The plaintiff is made a de- 
fendant, and in- 
ſiſts on his title; 
of ſettlement, and the defendant inſiſted that the intail was ee 
, 
cut off by a recovery. | . goes againſt 
him; but if 
an heir at law 
be plaintiff, and miſcarries in his ſuit, he ſhall not have colts ; but on his ſuit * appearing to de ground- 


eis, ſhall pay coſts. 


The cauſe being heard, it was decreed that the writings 3743 
ſhould be brought before a Maſter, and the bill retained for a 
twelve- month; and in the mean time, the plaintiff to try his 
title in an ejectment. Accordingly the plaintiff brought an 
ejectment, when a verdict was found for the defendant. 


And the matter coming on upon the equity reſerved touch- 
ing coſts ; on the behalf of the plaintiff it was objected, that 
he was an heir at law, and appeared now to be a diſinheritęd 
heir; that he had a probable cauſe of ſuit ; and it was enough 
for him to loſe his eſtate, without being puniſhed with coſts 
into the bargain, which would be affii&ionem affiitzo addere. 


Lord Chancellir: When an heir is made a defendant to a bill 
brought to prove a will, there he ſhall have his coſts (I); but 
in the preſent caſe he is plaintiff, and comes here for the aid 
of the court, and to be furniſhed with the deed of ſettlement, 
which aid he has had; and at length it appears that this his 
application to the court was groundleſs, for that his title is 
barred by the common recovery of his anceſtor, which prime 
facie is to be preſumed regular, and there is no fault in the 
defendant, nor any reaſon he ſhoula loſe his coſts. On the 
contrary the plaintiff, in conteſting the common recovery 
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% Even though he croſs examines the plaintiff's witneſſes, and refuſes to 


releaſe his right; otherwiſe, if he Examines witneſſes of his own. See vol. 2. 
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ſuffored by his anceſtor, appears to have been in the wrong, 
and ought to pay the colts of the ſuit, 


Margaret Sharp ver/as Richard Carter and 
William Evans. 


NE 0b|#/illiam Feng was ſeiſed in fee of the manor of 
Turner's Court, in Oxfordſhire, and having no iſſue nor 
wife then living, and having a ſiſter, the plaintiff, that was 
his heir at law, (but whom he never correſponded with, nor 
ſhewed any kindneſs to, having frequently declared he would 
leave his eſtate to his wite's ſon, one Fohn Evans, with whom 
in his life he had intruſted the management of his eftate and 
concerns, to whom he had given the keys of his cloſet where 
all his writings were); this William Fennings, made his will 
dated the 5th of November 1731, whereby he deviſed the pre- 
miſtes to the faid 7h Evans in fee. But the plaintiff ſet up 
another will made ſubſequent to the former, and bearing date 
the 18th of January 1731-2, whereby the ſaid teſtator Jen- 
nings deviſed the premiſſes to his ſiſter the plaintiff Margaret 
Sharp in fee. There were ſome circumſtances by which it 
appcared, that the plaintiff Afargaret Sharp, did herſelf ſeem to 
miſtruſt the will under which ſhe claimed. But at length ſhe 
brought an ejectment, which being tried at the aſſi zes at Oxon, 
ſhe there recovered a verdict, Alſo ſome part of the pre- 
miſſes being in leaſe, and the leaſes in the poſſeſſion of the 
defendant ei who claimed under the firſt will, the teſta- 
tor's filter Sharp brought her bill in this court againſt the ſaid 
John Evans, ſhewing that the leaſes then ſubliſting of good 
part of the premiſſes did hinder the plaintiff's proceeding in 
the cjectment, and praving that the matter might be tried by 
an iJue, deviſavit vel non. 


The court directed the ſaid iſſue to be tried at the bar of 
B. R. by a ſpecial jury, which accordingly was tried, and a 
verdict found for the plaintiff the teſtator's ſiſter. : 


Whereupon a decree was made, that the plaintiff ſhould 
hold and enjoy the premiſſes; and that the defendant Evans, 
mould deliver up all the deeds and writings to her. The title 
deeds were demanded of the defendant Evans, and he, for not 

delivers 
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delirering them, impriſoned in the Fleet, where he died. 
and now the plaintiff Margaret Sharp the ſiſter, brought a bill 
agaluſt the defendant Carter and William Evans, the ſon and 
heir of the ſaid John Evans, ſetting forth theſe recoveries of 
the two verdicts; that the defendant Evans's father died in 
priſon in contempt, without having delivered up the title 
&-cds ; and that the defendant Carter, had got ſeveral of theſe 
deeds in his poſſeſſion, pretending to have made a contract 
with the ſaid John Evans, (the deviſee by the firſt will) for 
the purchaſe of the real eſtate late of the ſaid William Jennings, 
and to have advanced ſome money on that account; and the 
bill charged, that if the defendant Garter did make any ſuch 
contract, it was after he had notice of the will under which 
the plaintiff claimed ; and that ſuch money was advanced 
by the defendant Carter, on account of ſuits, and to carry 
them on. 


As to ſuch part of the bill as prayed a diſcovery of any and 
what monies were paid or advanced. by the defendant Carter 
to Evans, on account of the ſuits in the bill mentioned, or for 
carrying on the ſame; it appearing that the defendant Carter, 
was not a party to the ſaid ſuit in the bill ſo charged to have 
been carried on: the defendant Carier demurred thereto ; 
for that the praying of ſuch diſcovery had a tendency to 
charge the defendant with maintenance. Alfo, as to ſuch 
other part of the bill, which ſought to diſcover any contract 
or azreement made or ſuppoſed to be made between the de- 
ſendant and the ſaid Evans, for the defendant Carter's becom- 
ing a purchaſer of any part of the real eſtate in the bill men- 
tioned to have been late the eſtate of the ſaid Milliam Jennings; 
the defendant pleaded the ſtatute of 32 H. 8. cap. g. ſect. 2. 
made againſt ſelling or contracting to ſell any pretenſed (i. e. 
controyerted) rights or titles, “ whereby the perſon bargain- 
Ling, giving or felling, their anteceſſors, or they by whom 
«© they claim, muſt have been in poſſeſſion of the ſame, or of 
* the reverſion or remainder thereof, or have taken the rents 
Hor profits thereof, by the ſpace of one whole year next before 
the ſaid bargain, &c. made; upon pain that he that ſhall 
* make any ſuch bargain, ſale, covenant, promiſe or grant, ſhall 


* forfeit the whole value of the lands, Sc. ſo bargained, &c. 


* and that the buyers and takers thereof knowing the ſame, 
| & ſhall 


SHARP . 
CARTER. 
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mortgagee) tho 
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& ſhall forfeit alſo the value of the ſaid lands, Cc. ſo by him 


„ bought and taken as aforeſaid, one moiety to the king, the 


d other to the informer.” And in regard that, if any ſuch 


contract or agreement had been made betwixt Evans and the 
defendant Carter, for his becoming a purchaſer of the pre. 
mitles, it was made aſter that Evans was put out of poſſeſſion 
by order of this court, and a receiver appointed for the ſame; 
the defendant pleaded the faid ſtatute of 32 H. 8. and that 
the plaintiff's feeking fuch diſcovery did tend to ſubject the 
faid defendant to the forfeiture of the value of the land in the 


bill charged to have been contracted for; and the defendant 


diſclaimed any right to the premifles otherwiſe than by a mort. 
gage that he had thereon, and diſclaimed any right to the title 
deeds; and by his anſwer ſaid, he had delivered back all the 
faid deeds to the mortgagor Ems, from whom he received 
the ſame, Alſo, the defendant by his anſwer ſaid, that at firſt 
he ent 1097. ta the ſaid Evans on his bond only, and that he 
afterwards lent another 1001. to the faid Zwans, and took 
the laid Evan's mortgage of the ſaid manor for his fecurity, 


It was faid for the defendant Carter, that the bill as to him, 
being only for the title deeds, and he having fworn that he 
had delivered all of them back to Evans the mortgagor, from 
whom he had received them ; the reſt of the charge of the bill 
could not be relevant; but now appeared to be thrown in 


only to ſatisfy the plaintiff's curioſity, or to ſubject the de- 


tendant to further trouble on ſome criminal proſecution ; and 
that the advaneing of money towards carrying on A ſuit to 
which the defendant was no party, muſt be maintenance, 
unleſs where the perſon (a advancing, Sc. be the huſband, 
tather, or guardian, and fo on that account allowed to diſburſe 
the money; and that if this were but doubtful, the court 
ought not to compel an anſwer. 


On the other ſide it was urged, that the advancing money, 


wnlels the party advancing was to have part of the thing re- 
covered, is not maintenance. 


Lord Chancellor: Unleſs every advancing of money towards 


carrying on a ſuit for a third perſon, be maintenance, (which 
| 


he be no party to the ſuity may expend money in ſupporting the title, without beiug guilty of 
Jintao | T2 


2 I think 
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f {think is not) then the defendant Carter cannot in the pre- 
ent caſe be guilty thereof; becaule he appears to be a party 
intereſted (a) by virtue of the mortgage ſo made to him as 
aforeſaid z and though he be no party to the ſuit, yet as he 
claims a mortgage on the eſtate, he may lay out money in 
ſupporting the title: wherefore this not being maintenance, 
the demurrer is ill. | 

But the plea of the ſtatute of 32 H. g. againſt contracting 
for pretenſed, i. e. controverted rights, ſeems to be! good. 
Not that I think the appointing a receiver is, in every Caſe, a 
turning the party out of poſſeſſion. For inſtance, where an 
infant is intitled, in ſuch caſe there can be no colour to ſay, 
that the appointing a receiver (which is truly and properly 
the hand of the [C] court) puts the infant out of poſſeſſion, 
But where there is an adverſary ſuit, and two perſens (as in 
the preſent caſe, the plaintiff Sharp and Evens) are contend- 
ing for the right, and the plaintiff Sharp, brings her bill 
againſt Evans, in order to recover the poſtethon; and Sharp 
having on the firſt verdict obtained by her, procured a re- 
eciver to be appointed, and ſuch receiver having been, on the 
lait verdict that was recovered at the bar of the King's Bench; 
ordered to ſurrender up the poſſeſſion to che plaintiff Sharp ? 
| caunot in this caſe, call the poſſeſſion of the receiver, the 
poſtcilion of the defendant Evans; but rather the poſieſſion of 
the plaintiff Sharp, who appears to have the right to the pre- 
milics., Neither can I tay or hold, that the defendant 
Evans, was the perſon in poſſetion for a year next before the 
defendant Carter's contracting for the purchaſe of the eſtate ; 
and fince it may be putting a difficulty on the defendant 
Carter, to compel him to anſwer to this part of the bill, I do 
therefore allow the plea of the ſtatute of 22 H. 8. againſt 
tie contracting for pretenſed (or controverted) rights er 
titles. (1) | 


— —— 
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The appointing 
a receiver is not 
in all caſes a 
turning the pats 
ty out of po- 
leſſion; as whers 
a receiver is ap- 
pointed of an 
infant's eſtate 3 
in ſuch caſe the 
receiver's poſ- 
ſeflion is the 
polſeſſion of the 
infant; but on 
the appointing 2 
receiver in an 
adverſary ſuit, 
as where the 
plaintiff in e- 
jectment has 
recovered a vers 
dict; here the 
receiver's pot 
ſem̃on ſeems to 
be the poſſe lian 
ot him that bea 
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[CI] For this reaſon the court will proceed to put a receiver in poſſeſſiou in a 
ſummary way, ard will order the tenants to attoin to him, and grant him a writ 


115 


of aſſiſtance, without firſt awarding an inj unction for the poſſeſſion, which in other 


Caics is the uſual proceſs. 4th of Oct. 1718. by the Lord Parker. 


(1) Reg. Lib, B. 1734. fol. 393. 
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EI OW! 
par 
Caſe 105. : Blue verſus Marſhall & Ux'. , 
Lord Chan- cut 
cellor Par- On the On Amt s Exception to the Mafter s Report after acc 
y -— Hearing anſ 
þ a Be. CallAb. HE plaintiff was the widow of James Blue, who by = 
: 454 pl. 13. his will gave a legacy of 2007. to truſtees, in truſt for af 
1 5 e Saad the teſtator's wife for her life, and afterwards for his daughter ain 
1 cur 8 Fa the defendant, Ann Marſball, for her life, and afterwards to her 5 
. ing a png children the plaintiffs, The bil] was brought to compel the 5 
| wh 55 defendant Marſhall, and his wife, (who, on the executors SY 
; he ha renouneing, had taken adminiſtration to her father with the Re 
have been for” will annexcd) to pay this 200 J. into the hands of the truſtees, (ag 
| yi 255; Au to the intent the plaintiff, the widow, might have the intereſt 0 
: it 3s 1 8 Aer he her We. AX — inſiſted ] upon want 22 4 by 
5 15 8 on rig Wes cauſe 52 * Gas, that the defend- me 
| _ ants ens account for ſuch part of the perſonal eſtate of the the 
? teſtator Blue, as came to the defendants hands, or to their uſe. 
0 The Maſter reported, that the teſtator Blue, was poſſeſſed of a 
l term for ſixty years in a meſſuage and lands at Bethnal Green, Si 
J in Middleſex, which the teſtator had let to one Dalla, for 5 
i thirty years, at 1007. per annum, which leaſe was decreed, 5 
5 among other things, to be ſold for the payment of the teſta- 8 
'F tor's legacies; and that at the time of the death of the > 
t| teſtator there was 1257, due for one year and one quarter's 8 
{1 rent of the ſaid meſſuage and lands; that after the teſtator's J 
death there was 100 J. more due for a year's rent; and that 
f the ſaid Dallow the tenant ſoon after became inſolvent, and - 4s 


unable to pay the ſaid arrears of rent, being 225 J. upon which 
the defendant Marſball, and his wife, without conſulting the 
plaintiff, releaſed to the ſaid Da//aw, not only the ſaid arrears 
of rent amounting to 225 J. but alſo gave him 20 l. out ot 
his 
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iis Marſpall's] own pocket, upon condition that the tenant Brux 7. 

ould forthwith quit the poſſeſſion of the ſaid meſſuage, which MARSHALL. 
accordingly he did; and thereupon the leaſehold premiſſes 
were ſold for the purpoſes in the decree ; but the Maſter 
charged the defendant with the ſaid arrears of rent of 225 J. it 
being the voluntary act of the defendant to releaſe them ; Hut 
allowed the defendant the 20 J. which he had paid out of his 


own pocket. Upon which the defendant excepted to 9 
part of the Maſter's report. 
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And for the plaintiff it was objected, that whenever an exe- 
cutor, adminiſtrator, guardian, or truſtee, will of his own 
accord releaſe a debt, this being his voluntary act, he ſhall 
anſwer for itz and the rather in the preſent caſe, for that the o 383] 
defendant, who made the releaſe, ought to have firſt aſked the 
plaintiff for her conſent to the making of the releaſe ; or, in 
caſe of obſtinacy in her, to have applied to the court for their 
directions in the matter; and though it might be true, that 
the tenant was at that time inſolvent, yet hereafter he might 
become ſolvent, and able to pay the rent; whereas, in caſe 
the tenant ſhould ever become capable of paying the rent, this 
rcicaſe would extinguiſh it; and as to the gaining of the poſ- 
{clhon, that was of no great value, there being a proviſo in 
tnc leale for the landlord's re-entry in caſe of non-payment of 
the rent; ſo that the tenant's giving up the poſſeſſion was no 

more, than what the landlord could recover by laws. Without 
the conſent of the tenant, 
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Lord Chancellor contra: The deſendants are decreed to ac- 
count for all the perſonal eſtate that came to their hands, or to 
tneir uſe; but theſe arrears of rent were neither received by 
dem, nor did they come to their uſe ; and the tenant becom- 
ing inſolvent, the eſtate has not ſuffered by this releaſe, in 
regard, if the arrears of rent had not been releaſed, the de- 
 ?endant could never have gotten them, when the tenant was 
unable to pay them; and if the teſtator's eſtate has not ſuffer- 
ed on account of this releaſe, there is no. reaſon it ſhould 
sein thereby, The defendant ſeems to have done nothing, 
out wiat was prudent. A vexatious tenant may put his 
anclord to great trouble and delay, by a wrongful üetainer of 
the p bolleſton, and by damaging the eſtate in the mean time, 
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Dur v. and may force the landlord to ejectments, writs of error, and 
MaRSHALL. pills in equity, by means of which he may loſe not only big 
accruing rent, but his coſts of ſuit; ſo that this releaſe ſeems 

to be for the benefit of the teſtator's eſtate, | 


1 
384 ] Neither will I make a difference between the 20 J. allowed 
by the defendant, and the releaſe of the arrears of rent; for ; 
both were but one intire conſideration for the tenant's quitting : 
the poſſeſſion; and by the ſame reaſon that the defendant has : 
been allowed the one, he ought to be allowed the other, I ; 
is moreover a ſtrong, preſumptive argument, that the defend. : 
ant has acted fairly, and according to what he thought was . 
4 for the advantage of the eſtate ; ſince the other defendant, his q 
5 wife, is to have the benefit of the 200 J. (now ſued for) after | 
b the widow's death, for the advancement of her and her chil. | 
3 dren, and conſequently is a ſufferer by the tenant” S becoming 8 
5 inſolvent, as well as the widow. : 
A Therefore allow the exception, and let not the defendant it 
* be charged with theſe arrears of rent. a 
5 lo 
* Caſe 106. | Aſhton verſus Aſhton. I 
2 Lord Chan- © 
. cellor TAL- On an Appeal from a Decree at the Rolls. 
4 BOT, LC Me On, HS 1. .. 25 
4 e \HE caſe was thus: The teſtator had no more than = 
; 1, Fate T 5360/7. South-ſca annuity ſtock, but by bis will be- Dy 
i One deviſes the queathed the ſum of 6000 J. S95uth-ſea annuity ſtock to truſtees, 
8 e þ one”. in truſt to ſell and inveſt in land to be ſettled on his nephew, - 
5 to J. 5. nabe the plaintiff for life, remainder over; and until the purchaſe ” 
4 53601; nomore ſhould be made, the nephew to have the intereſt or dividend We 
q Fe) Wo 36s ” of the South-ſca annuity ſtock for his life. The queſtion was, - 
'Y = 3 whether the reſt of the teſtator's perſonal * eſtate, which was bh 
| ſonal eſtate not very conſiderable, ſhould be liable to make it up 6000 J. of | 
; a $2.8 5 whether no more paſſed by the will, than the ſtock which the ” 
| boco |, but it teſtator was poſſeſſed of at the time of making bis will, and 4 
{ wiſe, if theteſ= at his death ? | | 25 
| | tator had no pai: 
| Rock at all. The Maſter of the Rolls had decreed, that no more paſſed Mo 
I 15385 J by the will than the 5 360 /, South-ſea annuity ſtock, which the 8 
teſtatot was poſſeſſed of, And now the cauſe coming on be- IF 


fore the Lord Chancellor upon an appeal, 1 
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Ie was argued for the plaintiff, that the deficiency ought to 
be made up out of the reſt of the teſlator's perſonal eſtate 
for that here was plainly a miſtake in the teſtator, 
who intended the full legacy of 60001. that this was a 


ſpecific legacy, which in law is favoured, and allowed 
a preference before others; that if the teſtator had at that time 


nad no ftock at all, the whole legacy muſt have been made 
cod ol of the reſt of the perſonal eſtate; and there ſeemed 
95 be ſtill more reaſon to ſupply the ſmall deficiency; and it 
was compared by Mr. Fazaterly to the caſe in 2 Lean. of a 
man's deviſing his land in ſuch a place, where he happened to 
ve no land, but had tithes, and it was held, that the tithes 
ſhould pals. 

But the Lord Chancellor affirmed the decree at the Rolls, 
obſerving, fir/?, that though ſpecihc legacies have in ſome 
reſpects the advantage of thoſe that are pecuniary, ſo as to be 
paid in 7579, and not in average, on a deficiency of aſſets; yet 
in other reſpects they are diſtinguiſhed to their (a) diſadvant- 
ave from pecuniary legacies; as ſuppoſe they ſhall have been 
lot or aliened by the teſtator in his life-time, they muſt then 
bail in tots. 

* Secondly, That where one deviſes a debt due to him, after 
which the debtor, uncalled upon, pays in the debt to the teſta- 
tor in his life-time; this would certainly be no ademption of 
the legacy; here being no act done by the teſtator himſelf, 
bat by the debtor, who might oblige the other to reccive his 
money; and that ſo indeed he thought it would be, where the 
teſtatot himſelf ſhould call for the debt, ſeeing this might be 
done from an apprehenſion of ſuch debt being in danger, and 
with a deſign to ſecure it, and being perſonal eſtate, and 
not diminiſhed by remaining in the teſtator's coffer, inſtead 
of the hands of the debtor, it may well paſs by the will. (1) 

But that, thirdly, in the principai caſe it did not appear the 
teſtator ever had more than the 5360/. South-Jea annuity 
ſtock; and regularly ſpeaking, without ſome plain words 
manifeſting an intention to that purpoſe, no property ſhall 
paſs, but what the teſtator was himſelf poſſeſſed of; that it is 
more natural to ſuppoſe a man intends to give what he has, 
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ASHTON, Reports, the tithes were held to paſs, as theſe are iſſuing out of 
the land, and are part of the profits thereof ; but principally, 
in A bat has becauſe the teſtator having no lands there, the (a) whole muſt 
tithes tore, and gtherwiſe have been rejected; and fo poſſibly in the principal 
ind in A. the caſe, had the teſtator, when he made his will, Sc. had no 
ſtock at all, the whole might have been to be made good out 
o the (2nd, and of the reſt of the perſonal eſtate; whereas the ſtock he was 
ae tall then poſleſied of does in ſome meaſure ſatisfy the will. (1) 


() Sec Day ve Tr 


59 1 Leg. Lib. A. 7555 fol. 112. Sleech v. Thorin:ton, 2 Vez. $62, 
Ft » Hintcu v. Pinkie, ante, i vol. Dr 3 v. Falconer, 2 Vez. 623. 
540. Partridoe v. 5 ridge, Ca. temp. Aſiburner v. Macgawire, 2 Bro, Cha, 
Purſe v. Snaplin, 1 Atk. Rep. 108. 


word, by which Poole, covenanted for himſelf and his heirs, to 


pay 705 l. the purchaſe money. 
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than what he has not; that in the caſe cited from Leonard: 


ig, vol. 1. 286. 


— — — — — — — en Win —— — E— — — —— ͤ äZD— — 


v. Ward, 1. Vez. 424. 


* Goodwyn verſus Liſter. 


OA Goodtuyn, the plaintiff's father, entered into 
articles with Thomas Poole, dated the 15th of Marc 
1729, for the purchaſe of a tenement called Hardings-Mil. 


convey the ſaid tenement before the 21ſt of March then next 
enſuing ; and in conſideration thereof, Goodwyn covenanted to 


Pozle died in the December following, before any conveyance 
was made in purſuance of the e : upon whoſe death the 
premiſſes in queſtion deſcended to Hannah the wife of Thoma: 
Liſler, and Elizabeth the wife of William Ford, (two 
of the daughters of the ſaid Poole) and to Richard Bagnal, 
an infant, the eldeſt ſon of Mary Bagna!, the third daugh- 
ter of the ſaid Poole. Goodwyn the contracting pur- 
chaſer died, and the plaintiff, as his eldeſt ſon, and heir at law, 
brought this bill to have the eſtate conveyed according to the 
directions of his father's will, upon payment of the purchaſe 
money by the executors therein named. To this bill amicable 
anſwers were put in, ſubmitting to the direction of the 
court. 

The only queſtion was, whether the two daughters of 
Temas Poole, and Richard Bagnal, the heir at law of the third 

daughter, 
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daughter, were truſtees within the all of 7 Anne, cap. 19. Goopwrnwv. 
ntitled, © An act to enable infants, who were ſeiſed or poſſeſ-. LIT EE. 
« ſed of eſtates in fee in truſt, or by way of mortgage, to 
« make conveyances of ſuch eſtates;“ for if they were within 
that ſtatute, then they might be decreed to convey, though 
Richard Barnal was an infant: but if the articles did not raiſe [3881 
a truſt within that ſtatute, in ſuch caſe the plaintiff could only 
have a decree, that the two married daughters, who were of 
age, ſhould convey immediately what was veſted in them by 
deſcent; and that he ſhould hold the ſhare of the infant till 
he came of age, with liberty for the infant then to ſhew 
cauſe, why be ſhould not convey ſuch ſhare according to the 


articles, 
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Lor Chancellor : There can be no doubt with regard to 
expreſs truſts by deed, but that an infant, being a mere truſtee, 
may be ordered to convey; and chere is no inconvenience in 
directing an infant to part with an eſtate, which is of no 
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benefit to him. But the preſent queſtiqn is, whether this, 1 

| being a truſt n by conflruetion of equity, be within the act; 1 
and here T incline ſtrongly to the negative. Indeed, with re- = 
a gard to its being a truſt, there can be no doubt, but that it is 1 
a o; for whenever one man enters into articles for the ſale of * 
. an eſtate, and agrees to convey it to another, in conſideration 2 
i of a ſum of money engaged to be paid by that other perſon ; | 3 
from the time the articles ought to be performed, the one be- bo 

£ comes intitled to the eſtate, and the other a creditor for the 4 
. purchaſe money; and ſo there can be no difficulty in deeree- A 
1 ing a performance of the articles. But I cannot think con- 1 
by ſtructive truſts to have been within the view of this act of 4 
i parliament, which does not make proviſion for infants to con- . 
l- vey in purſuance of the deerces of this court, but only gives q «| 
5 power to make orders in a ſummary way, in caſes that are | {M0 
4 originally plain, and uncontroverted by the parties, | 1 
4 Wh urcbore, this caſe ſeeming to his lordſhip to be left to | il 
lo ne common law, as that ſtood before the making of the act, i 
M it was decreed, that the two daughters ſhould convey imme- 389 ] Mi 
Ciately, and that a day ſhould be given for the infant Bagnal png 
of to ſhew cauſe within fix months aiter he ſhould come of age, 1 
15 with liverty to the plaintiff to apply to the court, in caſe any 1 ; 
et, precedeats could be found, where ſuch conſtructive truſts had 5 5 
X 2 | been 75 


— 
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4 been held to be within that ſtatute. See vol. 2. 549, Ex 
Li-rer. Parie Fernon [A]. 8 
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[A] 4. owed ſeveral debts, and by his will deviſed lands in fee to an infant, 
charged with all his debts and legacies x the perſonal eſtate was greatly deficient, 
and The chief end of the bill was, that the infant might be enabled to fell ſo much 

# the real cltate, as would ſuffice for the payment of the debts and legacies, It 
was admitted the infant could not (as yet) be ſaid to be a bare truſtee for the 
creditors, Sc. lince he had the ſurplus (the greateſt part of the eſtate) to hi 
own uſe ;; but it was infifted, that when the Maſter ſhould have aſcertained the 
debts, ſet out wiat were the proper lands to be fold, and what would be ſufficient 
ſor the payment 5 the debts and legacies, then the infant as to theſe lands would 
be a bare truſtee; and as this act was remedial, and made to ſupply what was 
before a defect in the law, it was but reaſonable to enlarge it by the moſt favour. 
able conſtruction. 

Cur': Tt is very true, this is a remedial law; but till the principal caſe is not 
within it, in regard the act only extends to caſes where the infant is a bare 
truitee orig nally, and at the death of the teſtator, not where he is made ſuch 
by leveral {ubſequent acts done by a Matter, in fetting forth what debts and 
legacies there are, how far the perſonal eſtate is deficient, and what part of the 
land is fit to be fold ; which report will conſiſt of ſeveral matters, which the in- 
tant, when of age, may be adviſed to controvert ; and therefore this will not ren- 
der the infant a truſtee for theſe lands within the act. For which reaſon the 
cout retuled to make a decree, that the infant ſhould join in the ſale, but directed 
the Mahler to take an account of the debts and legacies, and of the perſonal 
eltate, and what deficiency there was therein, as allo what part of the real eſtate 
wias fittett to be fold ; the infant to convey when of age, unleſs he ſhould ſhew 
cauſe to the contrary within fix months, after he ſhould come of age. At the Rolls, 
Ancuymeus, Trinity Vacation, 1730. | 

dec 4 6 4e. 2. Cap. 10. whereby ideots, lunaticks, Sc. or their committees, by 
the direction of the Lord Chancellor, may aſugn over their truſts or mortgages, and 
he crcered to make uch CONVEY UNCES, in like männer 28 truſtees or mortgaug ces of 


ſane memery. 
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Caſe 108. * Duke of Somerſet ver/us Cookſon, 


Lord Chan- 
cellar 1 ai- 


x 


x; 


vp 


2 


n K . AAS; r 


— : r——＋ y ——— ˙— ? ͥꝛͥ 


BT, 


2 Eq. Ca. Ab. 
154. pl. 28. 
A bill lies to 


c upel the de- 


| ':rv of an al- 
tar-piece or o- 
ther curioſity 
in LoCcies 


(4390 ] 


HE duke of Somer/et, as lord of the manor of Corbridge, 

in Northumberland, (part of the eſtate of the Pzercy's late 
earls of Northumberland) was intitled to an old altar- piece 
made of ſilver, remarkable for a Greet inſeription and dedica- 
His grace became intitled to it as treaſure 
This altar- piece had been fold 
by one who had got the poſſeſſion of it, to the defendant, a 


tion to Hercules. 
trove within his ſajd manor. 

5 12; | : Cs 4 
goldimith at Neweca/7r, but who had notice of the dukes 
The duke brought a bill in equity to cumpel 
the delivery of this altar-picce in Hecic, undefaced. 


2 The 


claim thereto, 


De Term. S. Michaelis, 1735. 


The defendant demurred as to part of the bill, for that the 


plaintiff had his remedy at law, by an action of trover or detinue, 


and ought not to bring his bill in equity; that it was true, 
for writings ſavouring of the realty a bill would lie, but not 
or any thing (1) merely perſonal; any more than it would 
far an horſe or a cow. So, a bill might lie for an heir-loom; 
a5 in the caſe of Puſey verſus Paſey, 1 Fern. 273. And though 
in trover the plaintiff could have only damages, yet in dernre 
the thing itſelf, if it can be found, is to be recovered; and 
if ſuch bills as the preſent were to be allowed, half the actions 
of trover would be turned into bills in chancery, 


On the other ſide it was urged, that the thing here ſued 


= 


for, was matter of curiofity and antiquity; and though at 


law, only the intrinſic value is to be recovered, yet it would 
be very hard that one who comes by ſuch a piece of antiquity 


by wrong, or it may be as a treſpalier, ſhould have it in his 


power to keep the thing, paying only the intrinſic value of 
't: which is like a treſpaſſer's forcing the right owner to part 
with a curiofity, or matter of antiquity, or ornament, nolens 

„„. Beſides, the bill is to prevent the defendant from 
Selacing the altar-piece, which is one way. of depre- 
cating it; and the defacing may be with an intention 
that it may not be known, by taking out, or eraſing ſome of 
ne marks and figures of it; and though the anſwer had de- 
el the defacing of the altar-picce, yet ſuch anſwer could 
not help the demurrer ; that in itielf nothing can be more 
reatonable than that the man who by wrong detains my pro- 


pit, mould be compelled to reſtore it to me again in ſpecie; 


eG 190 law being defective in this particular, ſuch defect is 
properly ſupplied in equity. 

\\ nerefore it was prayed that the demurrer might be over- 
ruicd, and it was over-ruled accordingly. 


Duke of 
SOMERSET To 
COOKSON, 


3911 


* 


(i1} Vide Cud v. Rutter, ante, 1 vol. 304. 
70. Cul v. Nqtterville, ante, 2 vol. 
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Caſe 109. 


Lord Chan- 
celior TAL- 
BOT. 


. Ca., temp. Tal. 


140. 

2 Eq. Ca. Ab, 
187. pl. 10. 
A. by his inter- 
et with the 
commilitoners 
of excite, pets 
an office in that 
branch of the 
revenue for B. 
who in con ſider- 
ation thereof 
gives a bond to 
A. to pay him 


De Term. 8. Michaelis, 1735. 


Law wver/us Law. 


By the intereſt which he had in the commiffioners of 

exciſe, procured for his brother B. a ſuperviſor's place 
in that office, and in conſideration thereof, B. gave a bond 
for the payment of 10/7. per annum to A. by hali-yearly pay. 
ments, as long as B. ſhould continue in the office, B. 
died, having for ſome years omitted the payment of this annual 
ſum of 10/7, whereupon A. ſued the bond againſt the widow 
and exccutrix of B. who at law pleaded a ſham plea of pay- 


ment, and now brought this bill to be relieved againſt the 
bond. 


4 * 


10 J. per ann. as long as B. enjoys the place; equity will relieve againſt the bond. 


[ 392 ] 


fa) Ona motion 
for an in} 2nc 
tien which the 
court granted in 
January 1733. 


For the defendant it was objected, that the bond was ad- 
mitted to be good at law by the plaintiff's not being adviſed 
to plead the ſtatute of 5 & 6 Edw. 6. againſt the ſale of 
offices ; neither truly in this caſe could the act be pleaded, 
beinz made long before the exciſe becaine a branch of the 
revenue; that the law being with the defendant, it would 
be hard to take the benefit thereof from him, eſpecially when 
he was not plaintiff in equity, prayed no aid of this court, 
and had been guilty of no fraud; that though the bond in 
queſtion had on a (a) former occaſion, been called a place- 
brocage bond, and repreſented as equally miſchievous-with a 
marriage-brocage bond, yet it could with no reaſon or juſtice 
be reſerabled to a marriage-brocage bond, which had indeed 
at length, in the caſe of Potter verſus Hall, B] (though after 
great litigation and difference in opinion) been condemned 
in equity, with a view to obviate a growing miſchief, oc- 
caſioned by ſervants and other mean perſons' taking theſe 


bonds for procuring marriages into great families, which 


produced very unequal matches, to the unſpeakable uneaſineſs 
and diicomfert of friends on account of ſuch alliances : 


[B] This 


1 


was a bond for aſſiſting in promoting a marriage, which afterwards 


took elect. The cauſe was heard firſt before Sir John Trevor, Maſter of the Rolls, 
who relieved againſt the bond; afterwards the Lord Sommers reverſed the decree 


at the Rolls, 


but the Lords reverſed the decree of reverſal, Cafes in Parl. 70. 


. . — * 7 , 2 5 
See alſo the caſe cf Roberts verſus Roberts, ante, 76. 


8 whereas 


De Term. 8. Michaelis, 1735. 


| whereas the preſent caſe could be attended with no ſuch Law v. 
inconveniencies; for if the officer who gave the bond, La. 
ſnould be thereby induced to act corruptly, or be guilty 

of extortion, he would be puniſhable in another manner, 

by indictment for ſuch corruption or extortion, and if 

found guilty, would forfeit his place: that it could be 
no objection that the whole ſalary or profits belonging to an [ 393 J 
office ought to be received by him that executed it, for this 

was frequently otherwile, and yet tolerated both in law and 

equity, Nay, in ſome of the greateſt offices of the courts in 

1 oftmin/tcr-bail, the deputy who executed the office had com- 

monly but a ſcanty allowance, the greateſt part of the pro- 

fits going to the principal, who underwent none of the trouble, 


But by the Lord Chancellor : Bonds and engagements of 
this nature are highly to be diſcouraged. Merit, induſtry 
and fidelity, ought to recommend perſons to theſe places, 
and not intereſt with the commiſſioners, who, it is to be pre- 
ſumed, had they known from what motive the plaintifF at 
law applied to them on behalf of his brother, would have 
rejected him. The officer's giving money to a friend of the 
commiſhoners for his intereſt, is altogether as bad as giving 
money, or a bond for money, to the commiſſioners them- 
ſelves, which undoubtedly would have been relieved againſt. 
It is a fraud on the publick, and would open a door for the 
ſale of offices relating to the revenue. The taking away from 
the officer what the commiſſioners and the treaſury think to be 
but a reaſonable reward for his care and trouble, and an in- 
couragement to his fidelity, muſt needs be of the moſt per- 
nicious conſequence, and induce him to make it up by ſome 
unlawful means, ſuch as corruption and extortion. And 
though the exciſe was no part of the revenue at the time of 
making the ſtatute of 5 & 6 Edw. 6. yet there may be good 
ground to conſtrue it within the [C] reaſon and miſchief ] 
of that law, which is rather a remedial than a penal [ 294 ] 
one. 

: | | But 


—ů — 


[C] It is no new thing, but uſual, that an intereſt raiſed by a ſubſequent 
. Katute, ſhould be under the ſame remedy and advantages an intereſt exiſting be- 

fore. Thus at common law, no acceptance of a collateral recompence could bar 
A wife of her dower, But the ſtatute of 27 H. 8. made a jointure to be a bar, 
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Law 9. But ſuppoſing it to be a good bond at law, ſo are all 

Law. marriage-brocage bonds; which yet are juſtly condemned in 

equity, as introductive of infinite miſchief ; and their having 

been much litigated and conteſted, fortifies the opinion that 

prevailed at laſt; for it ſhews what was the ſenſe of the ſy. 

: preme court of judicature, after the inconveniences of ſuch 
bonds had been fully weighed and experienced. 


Wherefore ſince engagements of this kind are like to oc. 
caſion corruption and extortion in offices, by baving the pro- 
fits of places ſeparated from the places themſelves, let the 
bond be delivered up, and a perpetual injunction awarded 


thereon; and though this be a new calc let the defendant pay 
colts (1). 
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which at that time 


extended only to a jointure made by act executed in the 
Aſterwards the 32 of H. 8. enabling a man to deviſe his 
lands, it wis held, that ita man were to deviſe lands to his wife in ſatisfaction 
of her dower, and hs thouid accept them, this would be a bar within 27 Hl. 8. 
4 Co. 4. . b. becauſe it is within the ſame equity and reaſon, and the diverſity is 
in the manner only, not in che thing, So Exchequer bills, though created and 
made valuable by a itaiuie ſabſequent to that of 12 Car. 2. cap. 30. for ered- 
ing the poſt-otice, vet ware portable within the intent of the ſaid act of 12 Car. 
2. and, cn a letter in which ſuch bills were incloſed, being loſt out of the office, 
the PoP-malſters were held chargeable. From the Lord Ch. Juſt. Holt's argument 
in the caſe of Lame verius (ig and Frenkiand, in the Reporter's manuſcript, 
See alto Salt. 17. And it is obiervable, that though the other three judges of B. R. 
diſtering in opinion vith the Chief Juſtice, judgment was given in that caſe for 
the detendants, vet on a writ of error being brought in the Exchequer=chamber, 
the defendants are tad to have made ſatisfadtien to the plaintiff, which put an 
end to all further proceedings. | 


huſbana's ter tene. 


„ 
= 


& 
7 


w gy? gt 7-4 


(4) Reg. Lib. B. 1735. fol. 86. Et Harrington v. Du Chaftel, 1 Bro. Cha. 
vide Poilamy v. Barrotv, Ca. temp. Tal. Rep. 124. Debeubam v. Ox, 1 Vet 
97. Purdy v. Sia y, 5 Burr. 2698. 270. b 


6 ? 
4X a Sir William Humphreys ver/us his Son 


Lord Chan- Orlando Humphreys. 
cellor I Au- | ä : : 
br. R TR. Flunphrext had brought a bill againſt his father Sir 
A. bring< i IFT A VMilliam Humphreys, to recover divers ſums of money 
„gart B. Ut 2 < R 
Cover dives from the father, and inter a!” a bond of 20,000 J. entered into 
ee fr 1115 10,000), on a tale bond of above twenty yeors ſtanding. The defendant demurs as 0 
ES x FER to the bond, for that the plaintiff might ſue at law. The demurrer being allowed, the 
oblicee in the bond (uss the band at law and gets a verdid, after which the defendant brings his bill 
#: — zellevel againk the bond, as having been ſatisfied; the court oracred an injunction, for that 
Were was reaſon to grant relef in equity, though the defendant had Jemuired to the bill brought on 
the bonds 
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De Term. S. Michaelis, 1735. 
in 1704, 
of the year. c : 


The defendant demurred as to that part of the bill that 
prayed relief on the bond, or to recover the money due there- 


on; for that the plaintiff had a remedy for the ſame at law; 


the bond appearing to be in his cuſtody, and taken in-his own 
name, "This demurrer was argued and allowed, Afterwards 
the ſon, Mr. Humphreys, brought an action at law on this 


bond, and on ſo/vit ad diem pleaded, obtained a verdict, (viz.) 


hat the money ſecured by the bond was not paid. 


Upon this Sir William brought his bill, ſetting forth, that 
this bond for 10,000 {. was entered into without any con- 
{deration, and intended only to be in force until ſome ſettle- 
ment ſhould be made on Mr. Humphreys by his father, who 
upon his ſon's marriage in 1707, had given him 10, 000 J. and 
cycnanted to give him 10,0007. more; and that a purchaſe 
in E/:x of 1000 /. per annum, had been ſettled on the fon in 


7 ·˖ 7 ˖ͤ„„ 
— 


polletion ; alio that the bond was afterwards thrown afide 
amongſt uſeleſs and neglected papers as a thing of no value, 
and had been fatisfied by ſtocks of the father that had been 
transferred to the fon, or to his order, ſpecifying the par- 


ticulars. 


Mr. Humphreys, to ſuch part of the bill as prayed relief 
againſt the bond, pleaded the verdicl and the former demurret 
put in by Sir William, and allowed. Andit was argued, that 
this was properly triable at law; and after that the court, and 
even Sir J/itham, bad declared themſelves of that opinion: 
and the defendant having accordingly been at law and reco- 
vered there, the father, Sir William, muſt not now be ad- 
mitted to ſay it is proper in equity, and not at law ; for that 
would be going backward and forward, and dealing il! with 
the court; and was (as Mr. Strange obſerved) a departure, 
wich is no more to be endured in equity, than it is at law. 


Upon a motion for an injunction to ſtay proceedings on the 
bond, the court ſaid, that after a plea put in there can be 
no motion for an injunction. But at the inſtance of the 
plaintiff, it was ordered that the plea ſhould come on the next 
day to be argued among the exceptions, with leave, that if 

| ; tlic 


for the payment of 10,0007. and intereſt at the end Huurn- 
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Humyn- the plea ſhould be over-ruled, then the plaintiff Sir Milian 


= = 
wy n T xn OT; 
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; REYS v. Humphreys might move at the ſame time for an injunction, 

7 HuMPH- g | 

? REYS. Accordingly the plea coming on to be argued, after hearin» 
6 counſel, the Lord Chancellor declared, that this bond being a 


ſtale one, of about thirty years ſtanding, and the money due 

thercon not having been demanded for very many years, and 

the ſuit on the bond on the ſon's part being improper in equity, 

Sir Lilliam Humphreys, might reaſonably expect prima facie 

to have met with ſucceſs at Jaw, it being a rule, that after 

twenty years and no intereſt paid during that time, a bond 

ſhall be preſumed to be fatished, unleſs ſomething appears 

[ 397 J [Dj to anſwer that length of time; ſo that the plaintiff Sir 
Fl illiam Humiſhreys had reaſon to inſiſt by way of demurter, 

that this was proper at law; where if it had gone for 

bim, it had cut every thing ſhort, and made an end of 

the demand; but though this matter be now found 

againſt the obligor, it is nevertheleſs hard to ſay, that he ſhall 

be barred of any equity he may have againit the bond. As 

ſuppoſe the ſame were really intended only to ſecure a pro- 

viſion for the ſon, until a fettlement ſhould be made, which 
ſettlement has accordingly been made : or ſuppoſe the bond 

has in fact been ſatisfied by a transfer of the father's ſtocks, or 

any other way, ſurely there can be no doubt, but that the 

obligor, under theſe circumſtances, ought to be relieved, con- 

Z ſequently it is no bar to ſay to the father, © you alledged this 
bond was properly triable at law, which has been ſo done, 
and therefore you can have no relief in equity.” Now if 

; this be ſo, then the anſwer which ſhould ſupport the plea 
being general, and not anſwering the particular charges in 

the bill, the plea will be inſufficient, and muſt be over-ruled; 

and the plaintiff having by the order, liberty to apply for the 
injunRion, it is a motion of courſe, and muſt be granted. But 

this controverſy being between an aged father and an only ſon, 

was, the court ſaid, fit to be agreed; and thereupon it was 
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[D] The producing a receipt for intereſt within twenty years, indorſed on a 
bond by the cbligee, (though the time when ſuch receipt was written and ſigned 
did not appear otherwiſe than by the indorſement itſelf) has been held ſufficient 
to take off the . eſumption of payment. See the caie of The Lord Barrington v. 
Searle, in Parliament, Feb. 1730, upon a writ of error from the Exchequer 
Chamber. 3 Bro. P. C. 535. | 


4 | recommended 


De Term. S. Michaelis, 1735. 


commended to Mr. Attorney General on the one fide, and 
\ir. Ferney on the other, to endeavour to compromiſe the 


4 


1iFerence, and end the matter amicably. 


0 Robinſon & al' verſus Tonge, Dunn & al'. 
Upon the Maſter's Jpecial- Report. | 


Bill was brought by the creditors of Tonge, againſt the 
defendant Dunn, who was his adminiſtrator, and 
a»ainft others, for the recovery of debts due to the plaintiffs 
og hond from the inteſtate. And on hearing the cauſe, the 
court made the uſual decree for the defendant to account, and 


the Matter to be at liberty to ſtate any thing ſpecially. 


The Maſter tated, that Tenge the inteſtate died indebted by 
ſome judgments that were recovered againſt him in his life- 
time; and his death happening in the vacation, ſeveral of his 
creditors, who had warrants of attorney for judgments, entered 
their judgments which related to the firſt day of the preceding 
term, and conſequently, to the inteſtate's life-time ; though 
in fact ſuch judgments were not ſigned till after the inteſtate's 
death; and likewiſe, that the inteſtate died indebted to ſeveral 
by bond; and that the defendant Dunn having been bound as 
lurety only for the inteſtate in ſome bonds and judgments, 
too out adminiftration to him, being adviſed, that he might 
thereby pay oft thoſe debts for which he himſelf was bound, as 
fuer 
ti] judgments entered in the inteſtate's life-time, amounting 
to 3001. and paid off ſome judgments entered in the vacation 
{lowing aſter the inteſtate's death, but which by relation 
(1t/uþra) had a retroſpect to the firſt day of the term which 
was in the inteſtate's life-time, though not actually ſigned till 
alter his death; and that the ſaid adminiſtrator paid ſome 
debts by bond, and diſburſed and advanced ſo much money, as to 
have over- paid 1001, beyond what he had received; and that 
there were no more perſonal aſſets left, nor any real aſſets, but 
an 2Cyowſon in fee, which had deſcended to the heir, and which 
on an appeal to the houſe of lords, had been adjudged to be 
allets to pay debts, where the heir was bound, and which 
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urety for the inteſtate: that Dunn the adminiſtrator paid off 
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; \ 
\ Roni, advowſon had been ſince by order of the court fold, and de 
2 Tox GE. money paid into the bank. | 
8 | | avi 
3 On this caſe thus ſtated the Lord Chancellor gave his 
" opinion: | 
bl 1 
g Fir, That as to the judgments recovered againſt the in. 

te ſtate, and entered in his life-time, they muſt be undoubtec|y 

preferred. Allo, | 

Where by the Secondly, That with regard to the judgments on warrants of þ 


+ 6 ea attorney entered after the inteſtate's death, as theſe related to 
eee the firſt day of the term, when the inteſtate was alive, the ſame 
bur from the were good judgments from that time; for the ſtatute of frauds, 
- Do which enacts, that no judgment ſhall bind land, but from th 
parc 1e5,209 ſigning, concerns only purchaſers, and not creditors LE]; 9 


there 165 35 be- 


tween crete, that as to Creditors this remains as it was at common ly. 


Lad ont Cle 
A 1018 Vit L > 
tered in the va- But, 


cation relates to 
; 17 os 
the firll day of the preceding terms 


[ 400] Thirdly, The queſtion was, what remedy the adminiftratox . 
ſhould have, with reſpe to the money which he had paid ou the 
of his pocket beyond the perſonal aſſets? and here it was ge. ex 
piciented to be very hard, if he ſhould Joſe any part of that; u 
for which reafon it was faid, that as to the judgments, 2nd 
more eſpecially thoſe that had been obtained in the inteſtate; im 
luie-time, and which the adminiſtrator had paid, he ought n 
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F The late earl of Hiuchelſea died feifed of ſome lands in fee, and confider- 
ably indebted by judgment and imple contract, and after the death of the {aid 


/ 


earl, and before the Eſſoin day of the next following term, many of the judgment 
creditors delivered Her; fa to the ſheriff, and took the goods and furniture in ey 


execution; whereupon the imple contract creditors petitioned, (forit did not com? 
before the court upon a bill) that the judgment creditors might be paid out of the 
land; or at leaf, that as to fo much as the judgment creditors had, by taking i 
fram the pericual edate, echauſted the ſame ;z they (the limple contract creditors) 
might ſtand in their place, and be paid our of the land. | = 

Sed per car” Tais rule of equity is very juſt, but not applicable to the preſent 
caſe z here, the judgment creditors having lodged their writs of execution with the 
ſteriff in the ſame vacation that the party died, it relates to the tee of the wit | 
as to all but purchaſers ; ana conſequently by relation, the perſonal eſtate of which 0 
the fimple contract creditors would avail themielves, as being in the poſſeſſion of 
the carl at his death, was not fo, being evicted from him in his life-time by tie 
execution; and therefore the ſimple contract creditors ſeem to be without remedy, 
as to ſuch of the aſiets as have been feifed by theſe executions. Finch verius Ti 


Far. of Finchelſca, Hill, Vacation, 1719. by the Lord Parker. Sed quare. 
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De Term. 8. Michaelis, 1733. 


gand in their place; and as theſe judgment creditors might 
have come on the real aſſets for their whole debts, fo ſhould 
the adminiſtrator that paid them. 


Lad Clanceller : As to the judgments which the adds 
ſtrator has paid, both thoſe which were entered in the teſta- 
tors life-time, and alſo thoſe entered in the vacation after his 
death, ſo far he has duly adminiſtred: but when he went 
{urther, and paid bonds beyond the aſſets, he muſt ſtand in 
tie place of thoſe bonds, and there being no perſonal aſſets, 
ut be content to come in pro rata only with the other bond 
creditors, for a ſatisfaction out of the money ariting by ſale of 
the.advowſon, which is real aſſets. 


udements muſt be allowed him, but as to what he paid on tne bonds, he muſt come in pro rata with 


Zh cr bond creditors out of the real aſſets, 


But then it was objected by the Solicitor Genera), that the 
alyowtor was not liable to the demands on the inteſtate's 
tate; for that at common law no real eſtate could be ex- 
tended, and that an advow:on is not extendible on an elegit 3 
that the ſtatute (a) only made medietatem terre liable to an 
extent; alſo that nothing can be extended on an eleg:t, but 
what the jury may put an eſtimate on the (%) yearly value 
thereof; now no yearly value can be put upon an advowſon, 
much leſs upon the moiety of an advowſon ; and if the caſe in 


114, 374. b. be law, that an advowſon in fee is . yet 


it may not be extendible on an elegit, 


Lird Chancellor : It ſeems hard, to maintain that things 
incorporeal, or lying in grant, are not extendible on an clegit. 
However, the queſtion here is, not whether an advowſon be 
extendible, but whether it be aſſets, which has already re- 
ceived a determination in the houſe (1) of lords; and indeed 
as it may be ſold, and comes to the heir by ae it is 
reaſonable it ſhould be aſſets. 


MHemorandum; In this caſe it was inſiſted, that the admini- 
Ro, 


ttrator could not pay a bond debt after a bill in equity brought 
againſt him by another bond creditor, and notice, the ſaid 
bill b being in nature of an action at law; in which caſe ſuch 
ad mibſttator would not be permitted to pay a bond Creditor 
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A. owes mo- 
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and bonds, and 
dies inteitates 
His adminiſtra- 
dor pays the 
judgments and 
tome of the 
bonds, and pays 
more than the 
perſonal eſtate 


comes to; what 


the adminiſtra- 
tor paid on the 


[ 401 J 


(a) Weſt. 2. 


8% þ 


(57 3 Cro. 359. 


by Anderſon, 


Ch. J. 


An advowſun 

deſcending to 

an heir is real 
aſſets, and as 
it ſecms} ex- 
trndivle on an 
clegit. 


(1) 3 Bro. P. C: 550. 
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De Term. 8. Michaelis, 1735. 
5 285 3385 without having given him judgment; which the court ſeemeg 
Tox ck. without difficulty to allow. [F] | | 


a 


—_—_ 
F] Nevertheleſs this point does not appear to have been fully ſettled till lately 
In the caſe of Darſton verſus The Earl of Orford, Hill. 1501. where A. and ; 


were both creditors by ſpecialty of J. S. who died, and left an executor, againk | 


whom A. brought a bill in equity for a diſcovery of aſſets, and to be paid his 
debt, and pending ſuch ſuit, the executor voluntarily, and without ſuit, paid 
B.'s debt: upon an account decreed on A.'s bill againſt the executor, the latter 
craved an allowance of. this payment, and it was decreed by the Lord Reeper 
Wright, that the executor ſhould not have an allowance thereof; ſeeing, that 
before payment made, a bill in equity was brought by A. of which the executg 
had notice; and a bill in equity is equivalent to an action at law, pending which 
action an executor cannot make a voluntary payment of any debt. From 
this decree an appeal was afterwards brought in the Houſe of Lords, where the 
decree was reverſed ; and the reaſon on which the Lords principally grounded 
their decree of reverſal was, for that as the debts were of equal degree, and fince 


a decree of the court of Chancery cannot be pleaded at law to an action brought 
againſt an executor upon another debt of equal nature; therefore ſuch executor 


might juilify the payment of another debt of equal nature, even pending a bil 
in equity. From a note communicated to the reporter by Mr. Dodd, (afterward; 
Lord Chief Baron of the Exchequer) who was of counſel on the appeal. l. 


is however now become the eſtabliſhed doctrine, that a decree of the cour: 


of Chancery is equal to a judgment in a court of Law: and where an exe- 
cutrix of A. who was greatly indebted to divers perſons in debts of different 
natures, being ſued in Chancery by ſome of them, appeared and anſwered 
immediately, admitting their demands, (ſome of the plaintiffs being her om 
daughters) and other ot the creditors ſued the executrix at law, where the decree 
not being pleadable, they obtained judgments; yet the decree of the court of 
Chancery, being for a juit debt, and having a real priority in point of time, 
not by fiction and relation to the firſt day of term, was preferred in the order of 
payment to the judgments, and the executrix protected and indemnifed in pa. 
ing a due obedience to ſuch decree, and all proceedings againſt her at law fiaye 
by injunction. Morrice verſus The Bank of England, Decreed firſt at the Roll 
by Sir 7% h Jehil in Aug, 1735, which was affirmed by the Lord Talk in 
November 1736, and his Lordſhip's decree aft.rmed in Parliament in My, 


1737. U 
(i) Ca. temp. Talb. 217. and 4 Bro. P. C. 287. 


[ 402 ] E | 
Cale 112. Clavering verſus Weſtley & al. 


Sir JOSEPH | | 
JEKYLL, HE plaintiff, ſeiſed in fee of a coal mine, made a leaſe 
Maiter of the 1 8 . ö F 
Rolls. | thereor for twenty-one years (reſerving a rent) to 4. 


2 Eq. Ca. Ab who declared a truſt of this leaſe, (viz.) that he was a truſtee, 
2.24, Pi» 9» 
Leaſe of a coal mine to A. reſerving a rent; A. the leſſee, declares himſelf a truftee for five periotsy 
to each a ſiſth; the five partners enter upon, work, and take the profits of the mine, which affe. 
wards becomes unprofitable, and the leſſee inſolvent; the cetuy que truſts not liable, but ior 
time du ing which they took the profits. 


3 


a5 


45 


ON 
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x to the coal mine, for five ſeveral perſons, to each of them Craverxc 


*. 
ifth. 
one f WESTLEY. 


The five partners entered upon, worked the mine, and [ 403 ] 
took the benefit of it; but ſome time after, the leſſee becom- 
ing inſolvent, and the mine unprofitable, it was flung up and 
abandoned by the ſeveral partners: upon which the leſſor 
brought his bill againſt the leſſee and the ſeveral partners in 
order to compel them to pay the rent in arrear, and alſo the 
accruing rent; inſiſting, that though the leaſe was made to a 
:ruſtce, yet it being declared by him to be in truſt for theſe 
ſeveral perſons, as tenants in common, it was the ſame thing 
a5 if it had been made to them originally, or as if the leſſee 
had aligned it to them; in either of which caſes the ce//uy gue 
0 would have been liable for the rent, and to the covenants 
in the leaſe, until ſuch time as they ſhould have aſſigned it 
over, Beſides, as theſe ce/luy que truſis, while it continued a 
beneficial leaſe, were to have the profits, ſo on the other hand 
it was reaſonable they ſhould abide by the loſs of it. Qui 
fentit commadum, ſentire debet & onus. | | | 


But by the Maſter of the Rolls: The action at law lies againſt 
the leſſee only, by the landlord, who giving credit intirely to 
ſuch leſſee, is debarred of his remedy againſt any other. And 
there ſeems to be ſtill leſs reaſon to charge the c que tru/ts 
for the future accruing rents, ſince, as theſe are no otherwiſe 
chargeable than as aſſignees, they are at liberty, by aſſigning 
over their leaſe, to get rid of it, and thereby to determine that 
privity of eſtate, in reſpect of which only (1) it can be pre- 
tended that they are liable. Wherefore, ſeeing in the prin- 
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cipal caſe the leſſor has no remedy at law againſt any but his 
leſſee, upon the credit of whom, and of whoſe covenants, he 
has let the mine; and ſince he has made choice of him as the 
perſon liable for his rent, I think, as againſt the ce/luy que truſts, 
the bill ought to be (2) diſmiſſed. Sed [G] guær'; for it 
| ſeems, 
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(G] In the Trinity term following this cauſe came by appeal before the 
Lord Talbet, who decreed one Reed, the leſſee (who made default) to pay to the 
| plaintiff 


(1) Cancer v. Poole, Doug. > 35. (1) Reg. Lib. A. 1735. fol. 136. 
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CLAVERING 3 : | 
LA mn ** ſeems, that whilſt the cefluy gue truſts received the profits, 


WESTLEY. | they ſhould be liable to the rent, though not afterwards, 


s * 


plaintiff the contribution monies he had received from each of the ce/uy que truf; 
towards working and carrying on the coal mine; and if that ſhould prove ng 


ſufficient, the cefluy gre truſte that were living, and the repreſentatives of ſuch «; 


were dead, and who were all before the.court, to contribute each one fifth toward; 
ſatisfying the plaintiff the arrears of rent that had incurred during the time the; 


had concerned themielves in taking the profits. The plaintiff to have back the 


10. depoſit (1). | l 


(1) The decree on the appeal was, * plaintiff, and in caſe the defendant 

* that it ſhould be referred to the Ma- Reg had not ſufficient for that pur. 
« ſter to take an account of what was ** poſe, the ſaid defendants reſpeQtively 
«« due to the plaintiff for rent and other- (the repreſentatives out of aſſets only) 
«« wiſe on the foot of the leaſe and the ** were to pay to the plaintiff one fifth 
«© covenants therein contained, and the ** part of what ſhall be ſo found due, or 
« ſume was to be paid to him by the “ ſo much thereof as, together with 
«« defendant Reed (the leſſee), but in caſe * their reſpective ſhares of the money 
« the defendant Reed ſhould not pay “ in the hands of Reed, would make 
«« the ſameat ſuch time and place as the ** up ſuch fifth, and what ſhould there. 
« Maſter ſhould appoint, it was ordered ** atter become due from the defendan: 
and decreed, that the Maſter ſhould *“ Reed to the plaintiff, upon the ſad 
«© take an account between the ſeveral *© leaſe and covenant, was to be paid 
«« defendants on the foot of the articles * to the plaintiff by the defendant 


(by which Reed declared the truſt tor ““ Reed, or in default thereof the faid - 


«« the ſive partners) to the end it might ** detendants reſpectively were to pay 
appear whether the defendant Reed ** one fifth part thereof, or ſo much 
„had ſutfcient of the money of the © thereof as together with their ſhares 
c {11d defendants, and the deceaſe „of the money in the hands of the 
«© partners reſpectively, remaining in * defendant Reed would make up vc 
© his hands to anſwer their ſhares of * fifth.” Regs Lib. A. 1735. fol. 


„„ what {ſhould be to found duc to the 526, by the name of G/avering v. Reta, 


DE 


DE: [ 405 ] 
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k erm. S. Hillaru, 1735. 4 
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te | 
Ex Parte Rowlandſon. | Caſe 113. 
nt 25 | Lord Chan- i 
r. TE caſe was, John Cresfield and James Birket, were cello 
ly | partners in trade, and bound jointly and ſeverally in gor. 
Pp their joint and ſeveral bond to the petitioner Rowlandſon. 2 Eq. Ca. Ab. 
a 3 101 1 | | 21 110. pl. 2. 
or 27th of Oclober 1734, a joint commiſſion was awarded againſt 12 
th Crogſell and Birket, who were found bankrupts, and their bound in a bond 
er / | 8 & f het jointly and ſe- 
10 eſtate and effects made over to aſſignees, in truſt for their verally to J. 8. 
as : + he may elect to 
* creditors. Afterwards a ſeparate commiſſion was ſued out ge. cba N 
nt 22ainft each of the partners, and cach upon this commiſſion or but 
1d ; It he lues them 
id was alſo found a bankrupt, Jointly, he cans 
not ſue them ſe- 
nt r-rally, for the pendency of the one ſuit may be pleaded in abatement of the other : by the ſame rea- 
ud ton, it A. and B. joints tradeis, become bank: upt, and there are joint and ſeparate commiſſions taken 
ay dur againſt them, and A. and B. before the bankruptcy, become jointly and ſeverally bound to J. S. 
ch J. S. may chuſe under which commiliion he will come, but ſhall not come under both. 
* The petitioner proved his debt under all three commiſſions, 
< and received a dividend under the joint commiſſion of 
0}, {illings in the pound; and having alſo applied to the com- 
7A mifoners under each of the ſeparate commiſſions, to be let 406 
into his dividend under ſuch ſeparate commiſſion, and being 
by them refuſed, in regard of his having received the ſame . 
under the joint commiſſion, he now applied to the Lord 
Chancellor to be admitted to receive his dividend under the 
teparate, as well as under the joint commiſſions. 
5 The Lord Chancellor at firſt inclined to think, that the 
petitioner being a joint and a ſeparate creditor, ought to be 
at liberty to come in under each of the commiſſions, provided 
de received but a ſingle ſatisfation ; but the next day his 
Lordſhip held, that as at law | A], when A. and B. are bound 
E r 


, 7 r J 1 6 0 f = 
FY it three are bound jointly and ſeverally, the obligee cannot ſue twoof them 


jeintly, for this is lug hem neither jointly nor ieveraily, Roll. Abr. 148. 
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De Term. 8. Hill. 1735. 


Jointly ind Seel to J. F. if J. S. ſues A. and B. ſeverally, 
he cannot ſue them jointly, and on the contrary, if he ſues them 
jointly, he cannot fue them ſeverally, but the one action may be 
pleaded in abatement of the other : fo, by the ſame reaſon, 
the petitioner in the preſent caſe ought to be put to his 
election, under which of the two commiſſions he would come; 
and that he ſhould not be permitted to come under both; for 
then he would have received more than his ſhare; but his 
Lordſhip faid he would hear counſel, if they had any thing to 
object againſt this order. 

Whereupon it was now offered, that it was true, if at law 
two men are bound jointly and ſeverally in a bond to J. 8. 
the obligee may either ſue the bond jointly againſt both, or 
ſeverally againſt each, at his election; but on his ſuing them 
jointly and ſeverally at the fame time, the pendency of one 
ſuit may be pleaded in abatement to the other; but the reaſon 
of this is, for that if the obligee fues the obligors jointly, 
and recovers judgment, the plaintiff in ſuch caſe is at liberty 
to take as well the joint, as the ſeparate effects of each of the 
obligors in execution. Now, in fuch cafe, he can have no 
more than all the effects of each, conſequently during ſuch 


joint ſuit it would be fruitlefſs, and indeed vexatious, to bring 


a ſeparate action againft each of the obligors ; but that nothing 
could be inferred from hence againſt a juft creditor's taking 
under each of theſe commiſſions, the utmoſt advantage allow- 
ed him by law ; and that the bankruptcy of the debtor ought 
not to hinder him of fuck advantage, fo as he did not reccire 
2 double fatisfaction. 

For which purpole a caſe was cited, as determined by the 
Lord Xing, Sept. 6, 1732, where a joint commitſion iſſued 
verſus Stainer, Jenes and Preſtland, who were partners and 
a traders ; and one Rice Vaughan proved a debt of 325. 
under the commiſſion, and received a dividend of 45. in the 
pound, 

Afterwards Rice N. g han, baving likewiſe a feparate bond 
from Stainer for the fame debt, ſued out a ſeparate commiſfion 
for it againſt Stainer, and petitioned, that the commillioners 
and aſugnees under the joint commiſſion might deliver up the 
ſeparate effects of Stainer, in oder that the petitioner might 
receive a further ſatisfaction towards his debt out of Szatuer's 


ſeparate efiate. On the other hand the joint creditors petition- 


ed, 


De Term. S. Hill. 1948. 


el, that the Gael commiſſion might be ſuperſeded, foraſmuch 
as Rice Vaughan on whoſe petition the ſeparate commiſſion had 
iſſued, had been allowed for the ſame debt under the joint com- 
miſſion, (viz.) 45. in the pound, But it vas ordered, that 
the aſſignees under the joint commiſſion ſhould deliver up the 
ſeparate effects of Starner, to the end ON might be applied to 
pay the ſeparate bond. 

And it was inſiſted, that this was a caſe in point; kor here 
Nice Vaughan was a joint creditor of all the partners; and alſo 
a ſepatate creditor of one, and had proved his debt, and taken 
| his dividend under the joint commiſſion; notwithſtanding 
which he was allowed relief as a ſeparate creditor Tor the 
ſame debt. 

| Put the Lord Chancellor obſerved this difference between 
the caſes: in that which had been cited, there was a fingle 
bond given as a collateral ſecurity for the ſame debt, by one of 
the partners only; but in the principal caſe, the bond 
upon which the petitioner would ſeek relief under the ſepatate 
commiſſion, was not only for the ſame debt, but given by both 
the parties; and the plea in abatement would have been pro- 
per, had the bond been ſued at the ſame time both as a joint 
and ſeveral bond, which cannot be, where there is only a 
{eparate bond, Then taking this to be the rule at law, that a 
joint and ſeveral bond cannot be ſued at one and the ſame 
time both jointly and ſeverally, but that the obligee muſt make 
his election; ſo it ought to be (he ſaid) in the principal caſe, 
And this would beſt anſwer the' genera] end of the ſtatutes 
:oncerning bankrupts, which provide, that all debts ſhall be 
paid equally, as in conſcience they are all equal; that it is upon 
this foundation, that debts of a partnerſhip have been ordered 
to be firſt paid out of the partnerſhip effects (a); and that 
ifrerwards the joint eteditors, when the ſeparate creditofs are 
fatished, may come in upon the ſepatate effects, but not before; 
and fo vice verſa the ſeparate creditors are to come firſt on the 
ſeparate eftets of the partners, and if theſe not ſufficient, then 
on the joint effects of the partners, after the part nerſhip eredi- 
tors are paid; 

And therefore, that there might be an equality in the ptitts 
<ipal caſey, his Lordſhip ordered, that the petitioner ſhou]d 
make his election, whether he would come in for a ſatisfaction 

L 2 | out 
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If two joint- 
traders owe a 
partnerſhip 
debt; and one 
of the partners 
gives a bond 43 
a'coltateral ſe- 
curity for pavy- 
ment of this 
debt; here the 
joint debt may 
be ſued for by 
tae partnerſhip 
creditor, who 
may likewiſe 
ſue the bond 
given by one of 
the traders, 


fa) Vide Hor- 
ſey's caſe; ante 
23 
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De Term. S. Hill. 1735. 


out of the partnerſhip, or the ſeparate effects, but not 
out of both at the ſame time; however, his having received 


his dividend out of the joint effects, on the joint commiſſion, 
wiilit this matter was in ſuſpence, was not to bind him; ang 
provided he brought that back again, he might come in for 2 
ſatisfaction out of the ſeparate effeas; and he to have 3 
month's time to make his election. (1) 


(1) Ex parte Bund, 1 Atk. 98. Ex parte ZB/antenhagen, Cooke's Bank, Law, 164, 


Caſe $14. 
Lord Char- 
cellor Far- 


Ca temp Tal. 


. 


A woman in- 
debted dum luia, 
marries, and 
brings © 
to her hutband, 
ard dies; equity 
Will nod help 
the creditor a- 
g iuſt the huſ- 
band to the va- 
Ine of what he 
re cived with 
the w. e. 


Horton 


[ 410 ) 


— 


Heard & Ux' ver/us Stamford. 


Feme ſole was indebted to her ſiſter in 501. by note; 

ſhe married, and brought a perſonal eſtate to the value 
of 700 J. to her huſband, with whom ſhe lived about a year 
and a quarter, and then died; the creditor by note never 
recovered judgment, againſt the huſband and wife, and the 
The huſband, on the wife's death, 
adminiſtred to the wife. The ſiſter married, and with her 
huſband brought a bill againſt the defendant, and finding that 
the choſes en attion, of which the wife died poſſeſſed, were not 
ſufſicient to pay the 50/7. debt, which the wife owed dum ſola; 
it was prayed that the defendant the huſband, for ſo much as 
he had received out of the clear perſonal eſtate of the wife 
upon his marriage, ſhould be made liable to anſwer the plain- 
tiff's demand, | 


debt remained unpaid. 


And it was inſiſted to be but common reaſon and juſtice, 
that as the wife was the owner of a viſible eſtate, upon the 
credit of which the plaintiff might have intruſted her; ſo he 
that had ſuch eſtate ſhould pay the debt, which he might well 
afford to do; that it would be a caſe full of hardſhip, if a 
feme ſole, who in ready money, goods, jewels, terms for 
years, Cc. might be worth 10,000]. and might owe 15004, 
if ſuch woman ihould afterwards marry, and die, that on her 
death, her huſband thould go away with the 10,0c0 l. and 
not be obliged to pay one far.hing of his wife's debt; this 
would prove of the moſt ' pernicious conſequence to the 
creditors ; whereas, on the other hand, the Huſband could have 
no reaſon to complain of being liable to anſwer their demands, 

2 | . . 5 as 


1d 


De Term. 8. Hill. 1735. 


ac far as he had received a fortune with his wife; that the 
author of a book, intitled The Office of Executors, (a book well 


eſteemed) chap. 17. touching a feme covert's being executrix, 


takes notice of this caſe as a very hard one, and indced re- 


commends it as proper for the conſideration of a court of 
equity z that accordingly the court has granted relief under 
foch circumftances, as appears from the Chancery Reports, 
295» Freeman verſus Goodham, where a feme dum jola bought 
goods, but did not pay for them, and afterwards married, and 
lied, having brought a good portion, wh:ch came to the hands 
of her huſband, who, on the creditor's filing a bill againſt him, 
to be paid for the goods, demurred. The Lord. Chancellor 


A7 


Witinglam, over-ruled the demurrer, ſaying with ſome 
earneſtneſs, that he would alter the law in that point, So in the 
caſe of Powell verſus Bell, Ab idgnient of Cafes in Equity, 16. 
Precedents in Chancery, 256. it was decreed, that the: wife 
who had contracted debts du hela, being dead, the huſband 


| Gould account for what he had received with her, and ſhould 


be ſo far liable to her debts; and there Mr. Vernon is ſaid to 
have informed the court, that he had often known it fo held. 
It was morcover inſiſted, that one precedent relieving a ere- 
ditor, was more to be regarded than three to the contrary, 
Lird Chancellor + #78 extremely clear, that by law the 
liulband is liable to the wife's debts only during the coverture, 
unleſs the creditor recovers judgment againſt him in the wife's 
life-time ;z and I do not ſee how any thing leſs than an act of 
parliament can alter the law. The wite's cheſes en action are 
allets, and will be liable, but theſe, it ſeems, are not ſuſfi- 
cient in the principal caſe to anſwer the demand. In the caſe 
of Freeman verſus Goedbam, there was ſome reaſon ſor the 


court to be provoked, when the goods themſelves continued, 


after the Ceath of the wife, in the hands of the huſband, who 
nutwithſtanding refuſed to pay for them. It is true, it appcars 
tae then Lord Chancellor over-rulcd the demurrer ; but what 
was done afterwards, what decree-his Lordſhip made, wae- 
ther the cauſe was ever heard, or whether the bill was not 
dumided, does [BJ] not appear. Neicher in the cale of Powell 

ver ſus 


— IINY 


HARD 7. 
STAMFORD. 


[( 411 ] 


L. Upon ſearching the Regiſter's book it appears, that in the caſe of Freeman 
verlas Cordland & e cont” (not aoodbam) the detendant had married the teftator's 


Y 3 


wido's. 
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do on the other 
hand, where a 
woman indebted 
dum ſol, mar- 
ries and brings 
no portion to 
ber huſband, 
agalnſt whom 
judgment is re- 
covered for ſuch 


debt, and then 


the wits dies, 
equity will not 
relieve the huſ- 
band againſt the 
juczment, 
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verſus Bell, is any notice taken what eſtate the wife had iq 


her own right, and what as adminiſtratrix to her former 
huſband. | 


If I relieve againſt the huſband becauſe he had ſufficient 
with his wife wherewith to ſatisfy the demand in queſtion; 
by the fame reaſon, where a ſeme indebted dum ſola afterwards 
marries, bringing no fortune to her huſband, and judgment is 
recovered againſt the huſaand, after which the wife dies, by 
the ſame reaſon (I ſay) I ought to grant relief to the huſband 
againſt ſuch judgment, which yet is not in my power, conſe. 
quently there can be no ground for a court of equity to inter- 
poſe in the preſent caſe. If the law as it now ſtands be though: 
inconvenient, it will be a good reaſon for the legiſlature to 


alter it, but till that is done, what is Jaw at preſent, muſt take 
place. | 


| The next morning the cafe of The Earl of Thomond verſu; 

(sz) vol. t. 470. Earl of Suffolk (a) was cited to have been adjudged by the Lord 
| Macciesfield, wherein this was one of the very points in queſ- 
tion; and the Lard Macclesfield, far much the ſame reaſons as 

had been given by the Lord Talbot, denied to relieve a creditor 

of the wiſe dum ſola, againſt the huſhand who ſurvived, and 

on the marriage had ſufficient perſonal eſtate wherewith to 

anſwer her debts. Whereupon the Lord Chancellor took 

notice, that although the matter now in queſtion was incon- 

fiderable in value, yet the cafe itſelf was of great conſequence; 

for which reaſon, if the counſe] for the plaintiff were gifſatii- 

fied, he would, he ſaid, hear them again to it. But the adore 


rs 


widow, who had bought goods of the teſtator's executors ; that after the widow's 
death, the executors bringing their bill (inter al) to be ſatis ſied for theſe goods, 
the defendant demurred, which demurrer was on the 18th of December 1676 over- 
ruled by the Lord Chancellor; that afterwards on the hearing of the cauſe the 
2d of December 1678, the defendant inſiſted that his wife had a property in their 
goods at the marriage, Which were part of her portion; but nevertheleſs to avoid 
further trouble, and in caſe an aſſignment of tome leaſehold eſtates mentioned in 
the cauſe were made ta him, (though he was not liable by law ſo to do yet) by ty 
countel he offered to pay for the goods, whereupon the decretal order runs thus: 
„ That the detendant Gecaland do pay to the ſaid executors the ſum of 350! 
reported due to them on account of the ſuid goods, according to his offer fort- 
*© ſaid.” So that this being a decree in confequence of the defendant's offer, 
here appcurs to be no expreſs detcrmination in the point ; howeyer, it is very 
probable that the defendant perceiving which way the opinion of the court inclined 
on ary uing the demurrer, was induced to make the above mentioned offer. | 


mentioned 


* 
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mentioned caſe of the earl of Thomond being inſiſted on as in 


: i Hr ax Dp =. 
the very point, the counſel acquieſced, and did not ſtir the S iurOe b. 
f matter again. (a) («) News the 
a ſame point had 
been determined by the Lord King ip the caſe of Jordan v. Foley, Trin. 11 G. 1. 
t | 
j 
$ | | 
s * Smith verſs Turner, Caſe 115. 
y | | | Lord Chan- 
d Is cauſe was heard, and there appearing to the court cellor Har- 
'. ſome reaſon to ſuſpect that the defendant had a deed in 50. 
— his cuſtody, it was ordered that he ſhould be examined on in- 2 ee 
2 1 d d. f 1 3 419. pl. 13. 
I terrogatories touching the ee Accordingly he was ex- CE 
0 ainined, and denied his having the deed, and all the circum- fendant has been 
ined on in- 
e ſtances relating thereto. 8 
| | and pyblication 
pied, the plaintiff ought not to have a commiſſion to examine witneſſes in order to falhfy the 
15 gctendant's examination; this tending to multiply cauſes, and make them endleſs. 
, The Maſter certified notwithſtanding, that he thought it [5413] 
43 reaſonable the plaintiff who prayed a commiſſion to examine | 
ig witneſſes, in order to falſify the defendant's examina:ion, 
* inould have one. And now on motion for ſuch commiſſion, 
; and alter hearing counlel on both ſides, 
to e 8 . 
XY The Lord Chancellor ordered, that the plaintiff ſhould not 
A dare ſuch commiſſion ; for at this rate three or four cauſes 
A might ſpring out of one; and though there. could be na 
25 . ; 88 : . 65a 
x chief in examining the party himlelf, yet the examining 


+itnefles after publication paſſed, eſpecially where it may re- 
late to the matter in iſſue, is againſt the rule of the court, and 
* be greatly inconvenient, and make cauſes endleſs, 
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Caſe 116. | King ver/us Withers, 


Lord Chan- 
cellor T aL- {In Domo Procerum.] 
BCT. 775 


112. pl. 25 3500 l. given by the will of Charles Withers, the 
c „ OY * 0 * 0 5 b 
3 father, to Henrietta Maria his daughter. The cafe was; 


Pre. Oba. 34% Charles IV ithers, the father, had a wife named Dorothy, and 
I: Os Js 


4 Bro. P. C. one only ſon Charles Withers, and one only daughter Henrietta 
228. 


N Ab. Maria, afterwards married to the plaintiff Dr. Xing. 
656. pl. 1 


One . a ſon and a daughter, deviſes to his daughter 25001. at her age of 21, or marriage, 


which ſhould firft happen; and if his fon ſhould die without iſfue male of his body then living, vr 

which afterwards hon Id be born, then his daughter to have at her age of 21, or marriage, which 
ſhould firſt happen, 3 500 l. over and above the ſaid 25co1. and in caſe the contingency of the ſon's 
ſo dying Mall not happen before the daughter's age of 21, or marriage, then ſhe to receive the ſad 
additional ſum whenever it ſhall happen. After which the teſtator intails his real eſtate, ſubieck 

to the above mentioned charge, on the heirs of his body, remainder to his brother in fee, Th 
tot ator dies, the daughter raatiies, has ifTue, and having attained 21, dies. Her huſband ad. 
miniſters to! der; alter which the teſtato 's ſon dies wichout iſſue male; the 3500 l. ſhall. not fink, but 
on the perſona! eſtate prov ing ek. {hall be raiſed for the benefit of the ee 8 ad mi niſtratot. 


414 * Charles Miithers, . father was ſeiſed of a real eſtate ot 
9001, per annum, and poſſeſſed of a great perſonal eſtate, and 

by his wil: dated 3 June 1697, duly executed, gave to his 

daughter Henrietta Maria, 25001. at her age of twenty-one, 

or marriage, which ſhould firſt happen, declaring his intention 

and meaning to be, that if. his fon Charles Mithers ſhould die 


wards ſhould be born, then his ſaid daughter ſhould have and 
receive at her age of twetity-one, or marriage, which ſhould 
fir!i happen, 3500 J. over and above the ſaid 2500 J. Atter 


remainder to his brother Andrew Mitbers in fee, and di- 

rected, that in caſe the ſaid contingency of his ſon's dying 

[415] Without iſſue male ſhould not happen before his daughter's 
nage of twenty-one, or marriage, then ſhe ſhould receive and 

be paid the faid 3500 J. whenever it might after happen, and 

made his wife Dorothy, his brother Andrew Withers, and one 

John Wie, executors, declaring further, that his land before 

mentioned in his will, ſhould be liable and chargeable with 


the payment of this 3500 J. whenever it might become due 
and pay able. 


\ Be. $3. . H E bill was brought for the recovery of a legacy of 


without iſſue male of his body then living, or which after- 


which he intailed his real eſtate on the heirs of his body, with | 


In 


| 
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In Auguſt 1697, Charles Withers, the teſtator died. Charles 
Mathers the ſon, intermarried with Frances I/avell, by whom he 
hi! iſſue three daughters, the defendants. The plaintiff 
Dr. King, married Henrietta aria, the only daughter of the 
teſtator /1 ithers the father, and had iſſue Charles King, now 
living. Henrietta Maria, the wife of the plaintiff Dr. King, 
died, having attained twenty-one, and the plaintiff Dr. King, 
aiminiftred to her. Charles Withers, the ſon died, without 
ue male, leaving his ſaid three daughters. Dorothy Withers 
ke wiſe died, and the perſonal eſtate being deficient, the plain- 
uf Dr. King, brought his bill to recover this additional por- 
uon of 3500 l. and intereſt, 


11th of Fuly, 1735, the Lord Chancellor Talbot declared, 
wat the ſaid 35007. was and is a ſubſiſting charge on the 
colator's real eſtate, and decreed an account of the perſonal 
eſtate, and of the rents and profits of the real eſtate deviſed by 
tue teſtator Charles Withers, for the payment of his debts and 
!ezacies ; and that this 3500 J. ſhould carry intereſt from 
ine death of Charles Withers the fon, together with coſts 
of tuit; | 

From this decree the defendants applied to the Lords, and 
inited, ft, that the additional portion of 3500 J. was 
en to the teſtator's daughter Henrietta Maria, upon two 
contingencies, (viz.) upon Charles Mithers the ſon's dying 
without iſſue male, living at his death, and upon her the faid 
Henrietta Maria's attaining her age of twenty-one, and that 
both theſe contingencies ought to have happened in the liſe- 
time of the ſaid. Henrietta Maria, otherwiſe the conditional 
legacy could not veſt in her fo as to be tranſmiſſible to her ad- 
miniſtrator as a charge on the real eſtate, and to be raiſed 
thereout in prejudice to the appellants, the ccheirs at law, 
but ought to fink in the inheritantce, agreeably to thoſe (a) 
many determinations in the courts of equity, where in the 


caſe of portions given to younger children, payable out of 1 Vern. 204, 


lands at a future time, before which time ſuch children have 
happened to die, it has been held, that the portions did not 
velit, nor were raiſable for the benefit of the executors or 
adminiſtrators of ſuch children, but ought to ſink for the 
vencht of the heir or remainder man. 


Secanshy, 


KING . 
Wir uk RSV, 


(a) See Pawlett 
v. Pawletr, 
2 Vent. 366, 


321. 
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De Term.'S. Hill. 1735. 


Secondly, It was obſerved, that this additional portion of 
3500 l. was not made payable to the executors or adminiſtra. 
tors of the ſaid Heurietta Maria, the late wife of the plain. 
tiff Dr. Xing; which ſhewed, according to them, that it wa, 


the teftator's intention, that the ſaid ſum ſhould not be paid | 


to her executors or adminiſtrators out of his real eftate, which 
he had intailed on his family, nor go to a ſtranger who 
had before received a portion of 2500 7. with the daughter, 


a d who had made no additional ſettlement on her, in recom. 


pence for ſuch additional portion: and though it might be 


_ objected, that poſſibilities or contingent intereſts go of courſe 


to executors of adminiſtrators, even though the legatees die 
before the happening of the contingencies ; yet this was (aid 
to hold only where the contingent intereſt ariſes out of a pet- 
ſonal, not out of a real eſtate. 


On the other fide it was anſwered, that it appeared to have 
been the intention of the teſtator to make a proviſion for his 
only daughter, not barely by giving her a portion of 2590/. 
to be paid at her age of twenty-one, but allo an additional 
legacy of 3500 J. payable on a contingency of his only ſon's 
dying without iſſue male then living, which had happened, 


That the teſtater's daughter Henrietta Maria's dying in her 
brother's life-time could not be any objection to her having 
the additional legacy of 3500 J. ſince it was particularly di- 
refed by the will, that though the contingency ſhould not 
happen before her attaining the age of twenty-one, or marriage, 
yet ſuch additional legacy ſhould be paid whenever the con- 
tingency ſhould afterwards happen, without annexing any 
reſtriction thereto or adding the circumſtance of the daugh- 
ter's being then alive. And in another part of the will the 
teſtator expreſsly declared his intention to be, that the lands 
and premiſſes thereby deviſed to his ſon Garles, with remain- 


der in fee to his brother Andrew, ſhould be liable to and 


chargeable with the payment of the ſaid 3500/1, whenever it 
might happen to become due and payable, which ſhews the 
ſtrongeſt intention imaginable in the teſtator, that the ſaid 
25007. ſhould be à charge on his real eſtate, on the death of 
bis ſon Charles, without iſſue male, whenever ſuch event might 
happen, whether the teſtator's daughter Henrietta, were at 
that time living or not; that theſe clauſes ſeemed inſerted on 

that 
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that purpoſe and with a particular view to prevent the queſtion Kix v. 
that had now been ſtarted ; for being taken together, it was WiTHERS, 
hardly poſſible for the teſtator to have expreſſed himſelf in IL 418 1 
more explicit and deciſive terms; that the caſe of Jacſtſon 
verſus Farrant, Precedents in Chancery, 109, and 2 Vern. 424. 
was determined agreeably hereto; laſtly, that the principal 
caſe differed intirely from that of Poulet verſus Poulet, where 
| the daughter dying about the age of nine years, had conſe- 
quently no occaſion for a portion; whereas here the daughter 
lived to be married and left a child, and this additional pro- 


viſion might juſtly be preſumed to have contributed ſomewhat 
to the advancement of her in marriage. 


For which reaſons it was prayed that the decree might be 
-Armed, and it was affirmed accordingly with coſts, 16 
March, 1735. (1) 


es of 


5 0 Vide Duke of Chandos v. Talbot, ante, 2 vol. 612, 
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r D E 


Term. S. Michaelis, 1777. 


Dominus Rex verſus Johann Bigg. 


Argument before all the Judges at Serjeants Inn, in Fleet. 
Street. 


C +, 18. 2 2 * 
vu ne nn Is was a ſpecial verdict found at the Old Baily, 
Juice Pkes get 1 where the priſoner, John Bigg, was indicted for rafing 
a 1Conzpt Ve Fit a : * N 
ten os the infide Out an Indorſeinent of 90 J. made on a bank bill for 100/, 


of a bank note, 


96-291 1 which is made felony without clergy, by a late act of the $th 
iodoſement; and gth of V. 3. chap. 19. Par. 36. 


this held to be 


raſing an bent within Sth and gth of W. 3. cap. 19. ſect. 36. and to be felony without 


cle! 8 SQ 


The inditment ſet forth, that on the 19th day of February 

1714, and long before, one Foſbua Adams, was intrufted and 

employed by the governor and company of the bank of England, 

to ſign bank notes for the ſaid company, for the payment of mo- 

[ 420 ]J ney by them payable : that afterwards the ſame day and year, 


hand, and ſigned by himſelf on behalf of the company, dated 
the 19th of February, 1714, by which note the ſaid Joſhua 
Adams, on behalf of the ſaid company of the bank of England, 
did promiſe to pay to Mr. Fames II hite, or bearer, one hundred 


pounds on demand: that afterwards on the 22d of Febru- 


ary, 1714, on behalf of the ſaid company of the bank of 
Englaud, the ſum of ninety pounds part of the ſaid ſum 


of one hundred pounds in the ſaid note mentioned, was paid 


to the bearer of the ſaid note; and that thereupon, on 
behalf of the ſaid company, quoddam ſcriptum, Anglice an 
indorſement on the ſaid note, was duly made and written, 
ipecifying, that 90 J. was paid the fame 22d of Februar,, 
1-14: that the priſoner Jehn Bigg, endeauouring to make an 
u gain to himje, % and to defraud the company of the bank of 
| England, 


the ſaid Fofhra Adams, being ſo intruſted and impowered by the 
ſaid company, did make a certain bank note under his own 
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England, of great ſums of money; after the payment of the ſaid 
451, and after the ſaid indorſement made upon the ſaid note, 
(v/z.) on the firſt of March in the ſame year, feloniouſiy era/it 
that indorſement upon the ſaid note, contra pacem domini regis, 
G contra formam flatut* in hoc caſu nuper edit” & provis'. 


Upon Bigg the priſoner's pleading not guilty to this indict- 
ment, the jury found a ſpecial verdict, (vz.) 


They found, that the ſaid Joſhua Adams, on the ſaid 19th 
of February, 1714, Was intruſted and employed by the gover- 
nor and company of the bank of England, but not under their 
mm ſeal, to fign for the company, bank notes for the pay- 
ment of money payable by the company: that the ſaid Toſhua 
41ams, being ſo intruſted and employed as aforeſaid, on the 
10th of February, 1714, did make the note in writing men- 
tioned in the indictment, ſigned under the ſaid 7o/hua Adams's 
own hand on behalf of the ſaid company; by which note the ſaid 
ua Adams, on behalf of the faid company, promited to pay 
to Mr. James White, or bearer on demand, the fum of one 
hundred pounds; that on the ſaid 22d day of February, 1714, on 
behalf of the ſaid company, the ſaid go l. parcel of the ſaid ſum 
of one hundred pounds in the ſaid note contained, was paid to 
the bearer of the ſaid note; and that on the ſaid payment, en 
and acroſs the writing of the ſaid note, the words and figures 
following, (viz.) 22 February, 1714, paid ninety pounds, were 
in due manner, on behalf of the ſaid company, written with 
red ink upon the face and inſide ef the ſaid note; that the ſaid 
Jahn Rigg, on the firſt of March, in the ſaid year, after the 
payment of the faid gol. and the infcription thereof on the 
taid note, by a certain liquor to the jury unknown put by the 
ſaid John Bigg, upon the words and figures ſo written upon 
the ſaid note, with red ink as aforeſaid, the ſame words and 
ligures totaliter expunxit & delevit. 


Alſo the jury found, that at the time of making the act of 
parliament, intitled, an act for making good the deficiency of 
(cveral funds therein mentioned, and for enlarging the capital 
ſtock of the bank of England, and always afterwards, to the 
25th of November, 1696, the way only uſed for indorſing of 
bak notes was, by writing on the backſide of the ſaid notes 
Wich black ink; but that afterwards upon the 28th of Nev. 


1696; 


Rex T's 
Bios, 


L 421 ] 
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1696, and from thenceforth to this time, the way that was 
only uſed was, to write all the payments of any part of the 
money paid on theſe notes, upon and acroſs the writing of the 
ſaid notes, with red ink, in manner and form as is above 
mentioned to be written on the ſaid note; and that ſuch in. 


ſcriptions, from the ſaid 28th of November, 1696, hitherto 


have been, and are commonly called indorſemenis; and if upon 
this whole matter the court ſhall be of opinion, that the pri. 


ſoner is guilty of the felony charged upon him in the indid. 


ment, then they find him guilty ; if the court ſhall be of the 
contrary opinion, then not guilty, 
My Lords, 


T am of counſel with the priſoner, who, I muſt admit, hx 
been guilty of a very great miſdemeanour or offence ; but the 
queſtion now before your Lordſhips is, whether the fact, a; 


found by this ſpecial verdict, be felony ? 


I ſnall beg leave to ſpeak to the caſe upon theſe ſeveral 
points: | | 


Firſt, Whether this Jo/hua Adams appears to have been well 
empowered on behalf of the company of the bank of England, 


to ſign notes for the payment of money by the bank? and 


I humbly take it, that on this-ſpecial verdict, but more par- 
ticularly the negative words of it, I mean, as it is found, that 
there was no authority under the common ſeal; it appears Adam, 
was not well empowered to ſign this note on behalf of the 
company; and therefore, that in ſtrictneſs it is not, as to this 


purpoſe, a bank note, and conſequently that it is no felony to 


raſe it, or to raſe an indorſement made upon it. 


Secondly, Whether this receipt of the 90 J. part of the 1000 
mentioned in the note, (the receipt being written on the in- 
{ide and face of the note) can be ſaid to be an indorſement with: 
in the at? and I humbly hold it cannot be ſaid to be en 
indorſement, and conſequently, that the priſoner cannot be 
guilty of raſing an indorſement on a bank note, | 


Thirdly, Whether the priſoner's taking out this receipt by 
applying to it a liquor unknown to the- jury, can be called 
a raſing of this indorſement? and I muſt beg leave to hold, 
that it cannot be called a rafing of this indorſement. 
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Frurthly, Whether the indictment be good, it being for 
raſing the inſcription, Anglict, the indorfement, on Maes bank 
hill? and this I take not to be good. 

Fiſthly, Whether the verdict, as found, be ſuſcient, it not 
being found, that the priſoner raſed out this indortement for 
the fake of lucre, or with an intent to defraud or cheat the company 
ef the bank of England! and I take it that the verdict, as 
found, is not ſufficient, as to that matter. 


As to the firſt queſtion, whether 7o/hua 4 was well 


empowered by the bank to ſign this note? the company of the 


bank of England are a corporation aggregate, a body politic, 
ſubſitting only by fiction and ſuppoſition of law, which is in- 
viſible, and can act or ſpeak only by its common ſeal ; fo that 
the common ſeal is the hand and mouth of ſuch a corporation. 

Formerly it was held, that a corporation aggregate could 
not do any thing without deed, 13 H. 8. 12. Afterwards, it 
is true, for conveniency's ſake, it was allowed to act in or- 
dinary matters without deed, as to retain a ſervant, cook, or 
butler, Plow. 91. 3. 2 Saund. 305. or to appoint a bailiff to 
take a diſtreſs 3 Lev. 107. But in caſe of any thing of con- 
ſequence, or the employing any one to act on their behalf in a 
matter which is not an ordinary ſervice, a- corporation * ag- 
gregate cannot do that without deed. This is the very diſtinction 
taken in Horne and Toy's caſe, reported in 1 Vent. 47. 1 od. 


18, 2 Keb. 567. where, in treſpaſs for taking away a ſhip 


and ſails, the defendant juſtified under the Canary patent, 
whereby the king granted to the company the fole trade to 
the Canary lands, and further granted, that if any ſhould 
without their licence trade thither, their ſhip and goods ſent 
thither ſhould be forfeited to the company, Then the plea 
ſet forth, that the plaintiff with his ſhip and fails did fail to 
the Canary iflands, and trade there, without Jicence from the 
comany; whereupon the defendant did ſeize the ſhip and 
fails on behalf of the company, as forfeited; and on demurrer 
to this plea two points were held; , that the letters patent 
could not create a forfeiture. 20%, That the company could 
not without deed empower any third perſon to ſeize goods, 
for their uſe, as forfeited; for (ay the books) the ſeizing of 


gbods for the uſe of a a, EIN is an extraordinary, and not 
eo nmon ſervice, | 


Now 
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Now this ſhews a corporation can no more give an autho. 
rity, as to perſonal things, without their common ſeal, than 
as to any real eſtate; and if the ſeizing of goods for the uſe of 
a corporation, as forfeited to them, be an extraordinary fer. 


vice, and ſuch a power as cannot be given without deed 
3 


though this be a power for the benefit of a corporation, name. 
ly, to put them in poſſeſſion of goods, which before they had 
a right to, and relating only to perſonal goods, and to no real 
eſtate; if ſuch an authority (I ſay) cannot be given without 
deed, dä fertiori the bank of England's empowering one to ſet 
their name to a promiſſory note cannot be done without deed; 
this being an extraordinary truſt or employment, ſuch a one 
indeed as, if abuſed, may, in an hour's time endanger the 
ruin of the company that gives this authority, For if an agent 
of the bank be, under their common ſeal, empowered to ſet 
their names to promiſſory notes, and ſuch agent ſhould, with. 


out any conſideration or value received, ſign a promiſſory 


note in the company's name for five or ten thouſand pounds, 
J do not ſee, but that this would bind, and at the ſame time 
go near to ruin the company. 

Therefore ſurely this is a truſt not of a light nature, but of 
the higheſt concern and conſequence to the company; and if 
in any caſe whatever an authority given by a corporation 
ought to be under their common ſeal, without all doubt this 
authority given by the company to ſign promiſſory notes 
ought to be ſo. 

It is plain a corporation . aggregate cannot without deed 
make or enter into any contract; and by the like reaſon they 
cannot without deed empower another to do that act, which 
they themſelves cannot do but under theſe circumftances, 
A corporation aggregate cannot without deed bind them- 
ſelves to pay money, and for the ſame reaſon, they can- 
not without deed authoriſe another to charge themſelves 
with the payment of any money. It is evident a corporation 
cannot without their common ſeal empower their ſervant ot 


agent to enter, on their behalf, for a condition broken, though 
in the caſe of an eſtate of never ſo ſmall a value, and though 


this de for the benefit of the corporation, and cannot poſlibly 
enure to their prejudice, 1 Rol. Abr. 514. Damper verſus 
Symms, much leſs can a corporation empower another with- 
out their common ſeal to ſign promitlory notes in their name, 

| whereby 
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whereby to * themſelves, it may be, with a million of 
money. | 

I ſhall only mention one inſtance more of what a corpora- 
tion cannot do without a deed, and that is, it cannot without 
2 deed make an attornment to a grant of a reverſion; as if 
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Nor even malte 
an atturnments. 


lands be granted to a corporation aggregate, whether for 


vears, or for the life of F. S. and the grantor being ſeiſed in 
fee of the reverſion, grants it over to a third perſon; the 
corporation, ho have the particular eſtate, cannot attorn 
without deed; and in pleading a title to ſuch a grant of a 
reverſion, the deed of this corporation, purporting ſuch at- 
tornment, muſt be pleaded with a profert hie in cur'. 6 Co. 38. 
Bellamy's caſe. | | 

Here then is a very ſtrong caſe: An attornment is but a 
light matter, being no more than a bare conſent to the leſſor's 
grant; it paſſes no intereſt from the party attorning, but the 
grantee is in by the grantor ſolely. It is favoured in law, as 
tending to the perfection of a grant; and therefore cannot be 
upon a condition ſubſequent, for in ſuch caſe the attornment 
would be good, and the condition void and rejected. The 
making an attornment is no more than what the tenant is 


compellable to do, upon a proper conveyance; as that of a fine, 
upon a guid juris clamat brought againſt the tenant. An attorn- 


ment has, in our days, by the whole legiſlature been thought ſo 
trivial a thing, that by a late (a) act of parliament it is wholly 
taken away, as an uſeleſs incumbrance upon conveyancing. 
And if a corporation cannot do ſo flight a thing, as to make an 
attornment without deed, much leſs can they without deed do 
an act of that conſequence, as to empower another to ſet 


their name to promiſſory notes for the payment of ever ſo 


great a ſum of money, 
But it will be objected ; ; if the authoriſing Alams to ſign 
notes in the name, and on the behalf of the bank of England, 


ought to be under the common ſeal, then for want thereof, 


according to this way of arguing, all the notes and bills given 
by Adams, on the behalf of the bank are void. 


Thougn the lat- 
ter be a thing of 
very flight con- 
ſequence. 
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Reſp": This is no conſequence ; for in an action brought 


againſt the bank upon a bill or note ſigned by Adams, when 
it ſhall be proved, that Adams, is an agent intruſted by the 
bank, and has been uſed to ſign bills and notes, which from 


time to time have been duly paid and anſwered by the bank ; 
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this is evidence, and will carry with it the higheſt preſump. 
tion, that Adams was lawfully authoriſed ſo to do, and 
conſequently authoriſed under the common ſeal; and at 
the fame time it may be impoſſible for a third perſon, 
that ſues this bill or note, to produce ſuch authority under 
the common ſeal of the bank; and it would be unreaſon- 
able in the court to put him upon it, in regard the ſame does 
not belong to him; yet upon ſuch evidence it ſhall be pre. 
ſumed, that Adams was well authoriſed under the common 
ſeal to fign ſuch bills and notes, and conſequently they will 
be good : but in the principal caſe there is no room left for 
ſuch preſumption, it being expreſsly found by the verdict, that 
Adams, was not authoriſed under the common ſeal of the 
bank to ſign ſuch notes. So that this objection is of no force, 

But if this point ſhould be againſt me, and it ſhould be 
thought by your Lordſhips, that the bank without their com- 
mon ſeal could authoriſe Adams, to ſign notes in their name, 
(though it be a matter of ſuch very great moment, as, it 
abuſed, may ruin the company) but een this to be 


againſt me; 


Whether wri- 
ting a receipt 
with red ink a- 
croſs and upon 
the face and in- 
ſide of a note, 
can be called an 
indorſement ? 
{a) Cap. 20. 

1. 36. 
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The meaning of 
the word“ in- 
« dorſement.“ 


* The 9 queſtion is, whether this receipt for gol, 
written with red ink acroſs and upon the face and inſide of 
this bank note of one hundred pounds, can be ſaid to be an 
indorſement; for the ſtatute of (a) B& 9 Vill. 3. makes it 
felony, „either to forge or counterfeit a ſealed bank bill or 
« bank note, or to alter or raſe anindoriement on any bank 
« bill or bank note,” The preſent indictment is on the 
latter branch; therefore, if the receipt for go J. written on 
the face of this bank bill, be not an indorſement, then the 
offence is not within the act of parliament. 

This receipt written on the face of the note is not an in- 
dorſement: the word 7zndor/ement, is a legal word, for which 
there is a proper (at leaſt a law) Latin word, (viz.) mdorſa- 
mentum, as murdrum is the law Latin word for murder. The 
meaning of the word appears from its derivation from in and 
dorſum, and ſignifies what is written on the back of the deed 
or inftrument. It is taken notice of in the terms of the law, 
Cowell's Interpreter, and Blunt's Dictionary, and is frequently 
applied to a condition of a bond, in ancient times commonly 
written in parchment, and the condition is commonly 
written on the back of the bond, and called an indorſement. 

; And 
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And this being the plain ſignification of the word in the com- 

mon uſe of it, manifeſtly implied from its derivation, how then 

can it ſignify any thing written on the face 125 inſide, and not 
on the act de of the note ? 


— 


It is true, the verdict finds, that ſome time ſince the making 
of this penal ſtatute, it was uſual for the bank to write the 
receipt for any part of the money paid upon the face and 
acroſs the note with red ink; and that this receipt, though 
written on the face and inſide of the bill, is, ſince the act, 
commonly called an indorſement. 


But ſurely this cannot be material ; for by the jury's find- 


ing that this writing the receipt 45 red ink acroſs and on 


the face of the note, is commonly called an indorſement, by 


this (I ſay) it is implied, that it is not always called ſo; nay, 


that ſometimes it is called otherwiſe. The word aw is 
uncertain: if it has been three or four times called ſo, it 
may be ſaid to be commonly called fo, and yet it may much 
oftner be called otherwiſe. Beſides, as it is a proper, legal 
word, the true and legal import thereof cannot be altered, 
varied, and made to ſignify the direct contrary; and all this 
by ſome people's making an improper uſe of it. This would 
be to make an indorſement, which is always written on the 
backſide of a note or writing, to ſignify the very reverſe, (viz.) 
what is written on the fore/ide - it would be to give ſuch a lati- 
tude to the fancy of people, who may ſometimes miſname 
any thing, as to take away all manner of certainty. 


But what renders this objection the ſtronger, is, for that the 


verdict finds, that at the time of making this act of parliament, 


and for ſome time afterwards, the only way of writing re- 
ceipts on the bank's paying off part of the note, was, by 
writing the receipt on the back of the note, which at that 
time, .( /ci/) at the making of the act, was called an indorſe- 
ment, and this was indeed properly and juſtly ſo called; and 
writing receipts on the face or acroſs the bank note was not 


then practiſed; conſequently the ſtatute, in making the 


raſing an indorſement felony, muſt intend ſuch an indorſe- 
ment, as was uſed at the time when the act was made, that is, 
ſuch as was written on the back of the bank note, and could 
never mean a writing on the face or acrss the note, which 

2 2 Was 
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REF had 


was not then practiſed, and could not have been foreſeen, 
without the ſpirit of prophecy. Anc if the bank have found 
out a new way of writing receipts, they muſt apply for a ny 
act of parliament that ſhall extend to ſuch their au in. 
vention. 


=> ap. „ ao eee” Ox. 
r K „ 2 


— r 
2 — n — 


Again: This writing of a receipt acroſs and upon the face 
of the bank note being a new method, and not practiſed when 
the act was made, I would put the caſe, that the receipt on 
the face of the bill, which the priſoner is indicted for raſing, 

had been the fir/? receipt that was ever written in that manner, 
would this have been an indorſement within the act of parlia- 

ment, and would it have been felony to have raſed the receipt 
thus written on the face of the bill? ſurely not. 


Then I would go further, and aſk, if the priſoner had raſed 
the ſecond, third or fourth receipt that had been written in 
this manner, would this have been an indorſement within the 
act? I do not ſee how it could. When then would the rafing 
of ſuch receipt written on the face of ſuch bank notes firſt 
begin to be felony? this would be pretty hard to deter- 
mine. 


Further : If this penal Jaw did not originally and at the 
time of making it comprehend a receipt written on the face 
of a bank bill, under the word indorſement, (as it is plain it 
did not) hail ſuch law in proceſs of time grow ſtronger and 
more comprehenſive than it was at firſt? ſhall ſuch a con- 
ſtruction be put upon it as thereby to make that felony ſome 
years after the enacting of the law, which, at the time when 
it was enacted, was not ſo? this would indeed be a ſtrange 
conſtruction, by a liberal interpretation to enlarge a penal 
law, contrary to the rule which ſays, 72 Hall be taken ftrifth, 
and muſt tend to make conftrudiive felonics, as odious as cen. 
ftruftive (a) treaſons. | | 
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Inftances whete If it ſhould be objected, that to raſe a receipt written by 
mo- laws have the bank on the face of the note is equally miſchievous, as the 
no cen ex- 

tended by an rafing an indorſement on the back thereof, and therefore 


1 equally within the act; this argument will not be allowec, 


——— 


(a) See the 13 & 14 Car. 2, cap. 29. for reverſing the attainder of the Par, of 
Srrafford. 


3404 
- 
- Fx 
Ei 
+a 
= 
1 
þ 
DT |; 
y 
* 
. 
g 
' 
. 
=. 
7 
4 
JV 
if 
* * 
A 
4 
. 
19 
4 
nn 
N. 
4 
* 
3p 
£ 
Fs | | 
43 
. 
* 
14 
1 
* 
* 
31 
4551 
by 
1 
„ 
* 15 
« 
* X 
2 1 
: oy 
1 
261 
nt 
bl 
2 
8 
* 
418 
27H 
1% 
__ 
"= 
y 
= . 
17 
o 14 
[2.9 
_ 
x 
17 
3 
4 
* + 
.* Bt 
==. 
IS: 
3 by 
3 
IT. 
_ 
tt 
$ 
32 
i 
1 
*, 
* N 
133 
U 
. = 
* 
1 
4H 
. == 
iN 
os 
_— 
"x 
5 
Yo 
= 
= 
1 
ft 
1 
*þ 
4 1 
* 7 
: BY 
4 
"8 
=» 
= 
« 
= 
TR. . * 
=—_ 
TX 
10 
—_— - 
7 
N — 
* 1 
x 2 
4 
we 
'% 
- 2 S 


with 


8 
—— 3 


De Term. 8. Michaelis 1717. 


with regard to any law that is penal, much leſs in the caſe of 1 * 
one that is capital, ſuch not being to be inlarged by parity of BIGG. 
reaſon, or extended by any equitable conſtruction. 


The ſtatute of 25 Ed. 3. makes (or rather declares) it to 
be high treaſon to counterfeit the great ſeal ; and in 3 Inſi. 
16, 17, theſe caſes are cited on that branch of the act: Fir/t, 
f a man takes off the great ſeal from one patent, and fixes it 
to another writing purporting to be another grant of the 
king, this is held to be no () counterfeiting of the great 
ſeal. | 

Secondly, If one having a grant by letters patent of the 
manor of Dale from the crown, raſes out the manor of Dale, 
aud inferts the manor of Sale, which is a greater manor, and 
likewiſe belonging to the crown; this 1s alſo held to be no 
counterfeiting of the great ſeal. 


Thirdly, There is a caſe reported of an extraordinary con- 
trivance of one Leate, a chancery clerk. This Leake being | 432 ] 
about to take a grant from the crown, joined together two 
thin ſins of parchment of a proper ſize for letters patent, and 
glued them fo cloſe together, that they appeared to be as one 
ſein, and a true patent for ſome inconſiderable grant was 
written upon the outward ſkin, and this patent was: ſealed. 
Afterwards the party having unglued the two ſkins took off 
| the uppermoſt ſkin, and then wrote a more valuable grant 
upon the innermoſt ſkin, and ſet up this title. 


Now, though all theſe three cafes were equally miſchievous 
with the actual counterfeiting the great ſeal; though they 
were all the moſt remarkable abuſes of the great ſeal imagina- 
ble; yet it was adjudged that none of the above mentioned 8 
facts amounted to a counterfeiting of the great ſeal. So 
cautious have the judges ever been of enlarging penal, much 
more ſanguinary laws, by equity; and this too in times when 
parliaments being leſs frequent, there were fewer opportu- 
nities of redrefling the failings and flips in one law, by apply- 
ing for another, | | | 1 


— 


(a) Held otherwiſe in the Year book of 2 H. 4. and in Stamford Pl. Cor. 3. 
But the Lord Ch. Juſt. Coke condemns that opinion, and with him concurs the 
Lord Ch. Juſt. Hale, Hit. Pl. Cor. vol. 2. 181. 
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So that, Thumbly take it, the priſoner's raſing a receipt written 
on the face of the bill, cannot be ſaid to be raſing an in- 
dorſement. But if this point ſhould be alſo againſt me, 


The next queſtion is, admitting this receipt written with 
red ink acroſs and upon the face of the bill to be an indorſe. 
ment; whether the priſoner's taking out this indorſement by 
putting upon it 2 certain liquor to the jury unknown, be a 
raſing of ſuch indorſement; for fo the indictment expreſsly 


ſays, (viz.) that the priſoner eraſit, Sc. and I apprehend this 
cannot be called raſing. 


Raſing of a deed or writing is ſcraping out by ſome knife, 
or other inſtrument: thus, radere nomen (a) ſignifies to ſcrape 
out a name. Suppoſe the priſoner, inſtead of pouring this 
liquor (which was lemon juice) upon the receipt, had poured 
ink, ſurely that could not have been called raſing out the 
receipt; it would have been blotting, but not raſing it out; 
and if putting out the words by ink had not been raſing, then 
no more can the putting out the words by any other liquor be 
ſo called. This taking out the words by lemon juice may be 
{aid to be an expunging or altering of the bank bill, which laſt 
is within the words of the ſtatute, But the proſecutor has not 
upon that clauſe thought fit to indict us. We are indicted 
only for raſing this indorſement; whereas we inſiſt, that the 
putting or taking out oi the receipt by pouring a liquor there- 
upon, cannot be called a raſing out ſuch receipt. 


In the next place, we ſay the indicment is naught, as it 
mult de intended to be an indictment for raſing the in- 
ſeriptum on a bank note. 


The ſtatute of 8 and 9 Mill. 3. Par. 36. makes either of 
theſe two fads felony, (videlicet) firſt, forging or counter- 
feiting a bank bill or note; 24h, raſing or altering an indorſe- 
ment on a bank bill or note. So that the indictment is to be 
intended on the latter branch, that is, for raſing an indorſe- 
ment; whereas it is laid for raſing an inſcriptum, Anglice an 
indorſement; and here this Anglice is void (5); for the word 


— 


(a) Hurelius Cotta conſul, ſextentiam rogatus, nomen Piſonis radendum faſtis cenſait. 
Vide Tacit. Annal. lib. 3. | | 

(4) It there be a proper known Latin word to expreſs a thing by, no deſcription 
though with an Anglicè, will be ſullicient. Sg. 313. Fd v. Morgan. Yetv. 68. 


inſcriptun 
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13 criptim does not properly ſignify an indorſement, but a 
ſuperſcription ; 12dorſamentum might do, or there is a proper 
word in the dictionary derived from the Gree#, (viz.) opiſtbo- 
hum. But if this point mould be againſt me, then 


It is to be conſidered, whether the verdict be ſufficient, 
ſince it does not find, that the priſoner did this for the ſake of 
lucre, or with intent to deceive or defraud the bank. 


The reciting part or preamble of the clauſe of the act, 
which makes this felony, takes notice (a), that, „whereas 
« divers frauds and cheats had been put upon the governor 
and company of the bank of England, by the altering, 
« forging and counterfeiting of the bank bills and bank notes, 
« and by rafing and altering indorſements thereupon : be it 
« therefore enacted, that this be declared and adjudged felony 
© without benefit of clergy.” 


* 


Rex v. 
BGG. 


54340] 


Whether from 
the preamble of 
the act of par- 
liament it be 
not requiſite, 
that it ſhould 
appear, that a 
perſon proſecu- 
ted for offending 
againſt it, has 
done it with an 
intent to make 
unlawtul gain 


to himſelf, and to defraud the bank. (a] Sect. 36. 


Now, as the recital or preamble of an act of parliament is 
very juſtly obſerved by the Lord Cote to be, as it were, a (5) 
key for opening the meaning and intent of the act; ſo it ſeems 
plain by this introduction or preamble, that no raſing or alter- 
ing a bank note can be felony, unleſs it be done to deceive or 
defraud the bank. The preamble recites the miſchief, and it 
is the buſineſs of the enacting part to cure that miſchief, 


Suppoſe then a man by way of experiment ſhould publickly, 
nay at the bank, and in the very view of the governors and 
directors thereof, make an alteration * or raſure in a bank 


note, or in an indorſement of ſuch note: ſuppoſe he ſhould, in 


tuch public manner as I have mentioned, commit the very 
fact of which the priſoner is found guilty, (videlicet) by putting 
a certain liquor upon an incorſement of a bank note, take out 
the indorſement, and make no manner of uſe of it afterwards, 
but at the ſame time deliver it up to the bank, would this be 
ſelony? give me leave to ſay, there is no colour for it: aus 
non facit reum, niſi mens fit rea. 

Wherefore, taking this not to be felony, then, for aught 
appears by the verdict, this might be the very caſe, all the 
whole verdict might be true. The priſoner might, by put- 


ting a liquor upon the indorſement written on the bank note, 


have taken out the indorſement ; and yet this might have been 


L 4 done 


(5) 1 Iaſt. 79. 


Otherwiſe it 
might extend to 
a perſon doing 
it innocently, 
and by way of 
experiments 
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done innocently, and without any intent to defraud the bank. 
It is conſequently abſolutely neceſſary it ſhould have been 
found by the jury that what was done by the priſoner, was 
done with deſign to defraud the bank. 


Tt is remarkable, that in the late indictment againſt Dauſen . 
this was expreſsly found; and I preſume, the counſel who 
peruſed the indictment, thought it neceſſary in the preſent caſe, 
becauſe it is inſerted in the indictment that the priſoner did this 
to make an unlawful gain to himſelf, and to defraud the bank of 
W ſums of money. | 


I cannot but obſerve to your lordſhips, that after the trial, 
and the verdict found, this omiſſion in the verdict being dif- 
covered, the counſel on the other fide ſo far thought it to be 
material, that when we had once attended your lordſhips, and 
had (as was then thought) ſettled the whole ſpecial verdiQ, the 
other ſide (I ſay) gave us a new ſummons, in order to have 
this inſerted in the verdict; but your lordſhips with great 
juſtice ſaid, it could not be done without the finding of the 
jury. Indeed, at the firſt ſight, I was not apprehenſive this 
defect was ſo material, as on a ſecond view, occaſioned by the 
miſtruſt of the king's counſel, I now find it to be. And 
therefore, ſince the whole verdict may be true, and yet the 
tas found to have been done by the priſoner, might have been 
done innocently, and without any intention to defraud the bank; 
for this reaſon the verdict, as found, ſeems defeCtive, and not 
to make the priſoner guilty of felony. 


Thus have I gone through what I intended to trouble'y your 
lordſhips with on this occaſion: I would add, that your 
lordſhips have now before you a caſe, wherein- the life of a 
man is concerned; and if all theſe points are not plainly for 
us, (as we hope, that at leaſt ſome of them are) but if any of 
them {hould be but doubtful, you will even then conclude i in 
favorem vitæ. 


Vour lordſhips are in the EPS of a penal law, penal even to 


life, and therefore not to be taken ſtrictly, or aided by any 


intendment or equitable conſtruction whatſoever, 
Your lordſhips are in a caſe depending on the conſtruction 


of a new act of parliament, at beſt but doubtfully penned; 
and the gentlemen in the direction at the bank may, if there 


3 ſhall 
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{hall be occaſion, eaſily obtain an act for the explanation of it, Rx v. 


. | : BIG 
Ji in theſe times of frequent ſeſſions of parliament. a 
38 Your lordſhips are in a caſe, where, if you ſhould be of [ 437 J 
opinion, that this fact, as now found, ſhould not be felony, 
. yet the priſoner will not have eſcaped without puniſhment, 
* having already ſuffered a year and a halt's cloſe impriſonment, 
2 and that in Newgate, And therefore upon the whole matter, 
: It Joſhua Adams was not well empowered, as this verdict 
of is found, to ſign notes for the payment of money for the bank, 
he having no authority under their common ſeal for that pur- 
poſe, as we take it he was not, this being an authority and 
l, truſt of the higheſt nature, that can poſſibly concern the 
f- bank : . 
be Or if this receipt for ninety pounds, part of the ſum of one 
nd | hundred pounds, written acroſs and on the face of the bank 
he note, be not an indorſement, (as we take it not to be, being 
ve the very reverſe of the meaning, ſenſe, common uſe, and 
at derivation of the word:) | 
he Or if taking out the words of the receipt upon the bank 
lis note by putting this liquor upon it, be not raſing or ſcraping 
he out the words, as in common ſenſe and parlance it cannot be 
nd ſo taken: | 
he If the indictment be ill only for raſing the inſcriptum on the 
en bank note, without ſaying the indorſement: 
k; Or if it be neceſſary, that the verdict ſhould find that this | 
ot fact was done with a view to luere, and to defraud the bank, ; 
as ſurely it is by reaſon of the preamble of the a which re- 
ur cites, that the frauds and cheats which have been put upon 
ur the bank, were the inducement and occaſion of making the [ 438 1 4 
80 act; and all the facts found by this verdict may poſſibly 9 
or have been done innocently, and by way of experiment; for 
of which reaſon it ought to have been found as laid in the in- 
in dictment, that the priſoner did this with an intent to defraud 
the bank: if any one of theſe points be with me, (as I hum- 
1 bly take it they all are) then I hope your lordſhips will be of 
ny opinion, that this fact, as found by the verdict, is not felony, 
| and in conſequence of it, that the priſoner ſhall be diſcharg- 
ed. [A]. 
on = | 
8 [4] In this caſe the judges differed in opinion; but the majority of them held 


3t to be felony : however the priſoner was tranſported, and not executed. 


al D E 


Ft 
* 


CESSES 


3 


— 
3 


as het 
4 — 


_— 


— n 2 — 
- - —— P - = F 2 P 5 > x 8 S 2 ä ” > + " - 
0 4 — * 5 K — — er Ir D * * 2 —_— A 2 2 I - _— ” — , — = "= — 2 ** 1 

3%. . - a n bs os — * 2 * - dg * r if —- 2 * age Ec 2 6 . L — * mM * 2 . * 

2 - ES 5 1 ——— ” * — — *. * = ws FX gt. Jo p - "I — „ x DR 12 ” 2 "4 - 
> Ie ES 8 "ie a * y 3 I * — py 7 ET os oi Een DG a Pa Ser — — ONES 
5 "Wy 2 2 = r * 7 a 

ME Oo 4 x — 3 4 


3 
Grays aug 


To 
8 


= 232 24 r <2 12 
PPP 


Lord HARD - 
Wick E, C. ]. 
Sir FRANCES 
PAGE, 

Sir EDMOND 
PROBYN, 

Sir WIIIIau 
I. r E, Juſtices. 
One convicted 
ot felony within 
beneſit of clergy, 


and ſentenced to 


be tranſported 
tor ſeven years, 
continues a te- 
lon till actual 
tranſportation 
and ſervice pur- 
ſuant to the ſen- 
rence; and if 
a ſtranger ail; 
ſuch felon con- 
vict, being in 
cuſtody under 
{cntence of 
tranſportation, 
to e ſcape oui of 
priſon; (pro- 
vided it be ſuch 
an aſliſtance as 
in law amounts 
to a receiving, 
harbouring or 
comforting ſuch 
telon z) the per- 
ton aſſiſting is 
acceſſary to the 
feluny after the 
fact: but then 
in the indic- 
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Dominus Rex verſus Thomam Burridge. 
[In Banco Regis. ] 


The Reporter's Argument for the Proſecutor, 


HIS comes before the court on a ſpecial verdict found 
before Mr. Juſtice Page, at an aſſiſes held at Taunton for 
the county of Somerſet, April 2. in the ſeventh year of his pre- 
ſent majeſty, upon an indictment of the priſoner at the bar, Tho- 


nas Burridge, tor aiding and aſſiſting one Milliam Palmer, con- 


victed of felony, to eſcape out of priſon. The indictment of 
this. Thomas Burridge ſets forth, that at the general quarter. 
ſefions of the peace held at the city of 7/7!s in and for the 
county of Somerſet, on the rith of Fanuary in the fifth year 
of his preſent majeſty, before Thomas Carew, eſq; and others 
bis majeſty's juſtices of the peace, * one William Palmer was 
in due form of law convicted of ſtealing and taking away an 
ewe-ſhcep, of the value of fix ſhillings, of the goods and 
chattels of a perſon unknown; for which felony William Pal. 
mer was by the ſaid court adjudged to be tranſported for the 
ſpace of ſeven years, according to the form of the ſtatute, 
and was by the ſaid court committed to the cuſtody of Edward 
Cheyney, the then keeper of his majeſty's gaol of [velche/ter 


in the ſaid county, there to remain until he ſhould be tranſ- 
ported according to the ſaid ſentence. | 


ment for this laſt offence, it muſt be charged that the offender had notice of the other felony ot 


conviat.on. 


("440 ] 


And that afterwards (to wit) on the 1 3th of OZ. in the ſixth 
year of the reign of his preſent majeſty, the priſoner Thomas Bur- 
ridge, at Ivelchęſter aforeſaid, did wilfully and feloniouſly aid and 
alliſt the ſaid William Palmer to eſcape out of the ſaid ga), 
by means whereof the ſaid William Palmer then and there did 


eſcape 
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eſcape out of the ſaid gaol, againſt the peace of our lord the 
Ling, his crown and dignity z which indictment the ſaid juſtices 
lid by their own proper hands afterwards at the gaol-delivery 
for the ſaid county, on the 31ſt day of Juby in the ſeventh 
vear of the reign of his preſent majeſty, before the Lord 
Chief Baron Reynolds and Mr. Baron Thompſon, then juſtices 
of gaol- delivery for the ſaid county, held at Mells before the 
aid juſtices laſt above named, deliver into court ; whereupon 
at that ſame gaol-delivery, the ſheriff of the ſaid county of 
Semerſet was commanded by the 1aid juſtices, that he ſhould 
not farbear by reaſon of any liberty within his bailiwick, but 
that he ſhould take the ſaid Thomas Burridge to anſwer unto 
our ſaid lord the king touching and concerning the premiſſes. 
And now (that is to ſay) at the general delivery of the gaol 
of our ſaid lord the king, of his ſaid county of Somerſet, of the 
priſoners therein, being held at the caſtle of Taunton in and 
for the ſaid county, on Tueſday the 2d of April in the ſeventh 
vear aforeſaid of the reign of our ſaid lord the king, before 
Mr. Juſtice Page and Mr. Juſtice Lee, the ſaid Thomas Bur- 


ridee, under the cuſtody of Thomas Wellman, eſq; ſheriff of the 


{aid county, under whoſe cuſtody the ſaid Thomas Burridge 
was before committed for the cauſe aforeſaid, being brought 


to che bar by the ſaid ſheriff, was arraigned, and pleaded 


Not guilty, and put himſelf upon the country; and a jury 
being impanelled, they find a ſpecial verdict ;* that is to ſay, 


The jury find the indictment of William Palmer for the 
{clonious ſtealing of the ſheep, and that he was convicted of 
that felony, and that he prayed the benefit of the ſtatute in 
that caſe, which was allowed him; and that he thereupon 
was ſentenced to be tranſported for ſeven years, which in- 
ditment, conviction and ſentence, the jury find in hec 
verbaz they further find, that William Palmer was by the 
faid juſtices at the ſaid general ſeſſions of the peace, com- 
mitted to the cuſtody of the ſaid Edward Cheyney, in the 
indictment mentioned, the then keeper of the ſaid gaol 


at Jvelcheſter in the ſaid county; and that afterwards, and 


before the 13th day of October in the ſaid ſixth year of 


the king, the ſaid Edward Cheyney, the gaoler of the ſaid 
aol, died; and that the ſaid William Palmer remained in 


the faid gaol in the cuſtody of John Procter, then being 


ſheriff 
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The caſe in 
mort. 5 


(a) By 14 Geo. 
4. this is made 
telony without 
benefit of cle: gy. 


(3) Sect. 4. 
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theriff of the ſaid county, and not in the cuſtody of any per. 


ſon or perſons whatſoever contracting for the tranſportation 
of the faid I illiam Palmer. 


And the jury further find, that no contract was made with 
the ſaid ſheriff, or with any other perſon whatſoever, for the 
tranſportation of the ſaid Villiam Palmer for the ſaid felony, 
purſuant to the act in that caſe provided. 


Tre jury further find, that the now priſoner Thomas Burridge 
on the ſaid 13th of October in the ſaid ſixth year of the reign 
of the king, then being a prifoner in the ſaid gaol at Jus. 
chefter aforeſaid, and in the cuſtody of the ſaid John Profier 
then being ſheriff of the faid county, did wilfully aid and 
aſſiſt the ſaid Milliam Palmer, ſo being in cuſtody as afore. 
ſaid, to make his eſcape out of the ſaid gaol : and whether 
upon the whole matter the now priſoner be guilty of felony, 
the jury leave it to the court. 


The caſe is in ſhort no more than this: one William Pal- 
mer was convicted of ſheep ſtealing, which is felony (a] 
within benefit of clergy. Upon his conviction, he prayed the 
benefit of the ſtatute in that caſe provided, (by which muſt be 
meant the late ſtatute of the 5th of Queen Ann, chap. b. 
which allows the benefit of clergy without (5) reading) which 
was accordingly granted him. Upon this, there is judgment 
given againſt him, that he ſhould be tranſported for ſeven 
years; and before any contract made by any perſon with the 
ſheriff, or any other, for the tranſportation of the faid William 
Paliner, he is athited by the priſoner at the bar to eſcape out 
of priſon. And the queſtion is, whether this William Palmer 
at the time of his eſcaping was a felon ; or whether the felony 
of Milliam Palmer was pardoned, either by the ſtatute of 18 
Elix. chap. 7. which takes away purgation, or by the 5th of 
Ann. chap. G. which allows the benefit of clergy without read- 


ing; or whether any words of the ſtatute of 4 Geo. 1 (c) or 


other ſtatute which empowers the judge to order tranſporta- 
tion in caſes of clergyable felonies, whether (I ſay) any words 
in this or any other ſtatute extend to pardon this William 
Palmer before his tranſportation and ſervice beyond fea for 


ſeven years! for it muſt be admitted, that if Milliam Palmer, 


was by any of theſe acts pardoned for the felony at the time of 
CS his 


- 
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als eſcape, then he not being at that time a felon, it could not 
be felony in the priſoner at the bar to aſſiſt him to eſcape. 
Put I take it, that notwithſtanding any of theſe acts of par- 
ſiament, William Palmer was, and continued a felon at the 


time of his eſcape ; and conſequently that it was felony in the 


priſoner to aſſiſt him in order thereto, 


The ſtatute which I would beg leave firſt to take notice 
of, though not the firſt in time, is that of the 5th of Queen 
Ann, chap. 6. and it is the laſt clauſe of it. This ſtatute te- 
cites, that © foraſmuch as when any perſon was convicted of 
« any felony within the benefit of clergy, upon his prayer to 
« have the benefit thereof allowed him, it had been uied to 
« adminiſter a book to him, to try whether he could read as a 
« clerk, which by experience had been found to be of no uſe : 
« therefore. it is enacted, that if any perſon be convicted of a 
« felony within the benefit of clergy, and ſhall pray to have 
« the benefit of this act, he ſhall not be required to read; but 
« without any reading ſhall be allowed, taken, and reputed to 
« he, and puniſhed, as a clerk convict, which ſhall be as effec- 


«tual to all intents and purpoſes, and be as advantageous to 


4 him, as if he had read as a clerk.” 


So that now, without the intervention of the ordinary, (who 
never was more than a [A] miniſter attending the court, 
and had no part of the judicial power) the offender is to have 
the benefit of clergy without his reading at all. But it can- 
not be inſiſted - upon, that there are any words in this ſtatute 


E. 

' 

r 
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In cafes within 
benefit of clergy 


the ſtatute of 

5 Anne takes 
away reading, 
and provides, 
that the party 
ſhall be puniſhed 
as a clerk con- 
vict. 


[ 444 ] 


The ordinary 
never acted as a 
judge, but as a 
miniſter only on 
the allowance 


of the 5th of Queen Ann, which amount to a pardon of the or clergy. 


offender ; the ſtatute ſays, he ſhall not be put to read, but 
| ſhall be taken to be as a clerk convict; but at the ſame time 


— 


— _ 


[A] Upon a writ of error of a judgment upon an indiftment of ſheep-ſtealing, 


(as 1 in the principal caſe above) amongſt many other exceptions, one was, that in 
che entry of the allowance of clergy, no mention was made of the ordinary, (wvz.) 
quod liber traditur defendenti per erdinar” &. /ed non allocat” For, by Holt Chief 
Jul ace, no mention was ever made of the ordinary for this purpoſe. Only 
tormerly it was faid, traditur ordinario, when the uſage was, to deliver the clerk 
to the ordinary for purgation. And in the time of Edward fourth, (9 Edw. 4. 
25. 4, 21 Ed. 4. 21.6.) it was adjudged, that the ordinary is not a juige of 
eading, but only an officer miniſterial to the court, and upon this ground the 


allowance of clergy by the ordinary was never entered. Stone's caie, Hill. 6 Gul. 


&. R. from the Reporter's manuſcript. Sce allo che Lord Hale's Hift. Pl. Cor. 
rol. 2. 328, 380, 381. 
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is ſo far from pardoning the offender, that it ſays the very 
reverſe, by providing that he ſhall be puniſhed, and that too 
as a clerk convict, 


But then it may be aſked, what is meant here by a Cletk 
convict, and how is ſuch a one to be puniſhed | ? 


Now, by the words a clerk convif? is intended any perſon in | 
orders, or capable of being in orders, that is convicted by the 
verdict of a jury, or by his own confeſſion, of a felony within 


benefit of clergy ; and ſuch a clerk convict was this Willan 
Palmer. And 


As to the next queſtion, how ſuch a one convicted of 2 
felony within the benefit of clergy was to be puniſhed? the 
ſtatute of 18 Eliz. chap. 7. (a) gives a plain direction, & that 
the offender, after clergy allowed, ſhall not be delivered 
ce over to the ordinary to make purgation, but ſhall be burnt 
„in the hand, and after burning, he ſhall be delivered forth. 
& with out of priſon ;** which latter words have been taken to 
amount to a conſtructive ſtatute pardon. So that, I think, 
two things are to be conſidered : | 


Firſt, From what time a felon convicted of a clergyable 
felony, is entitled to the benefit of the ſtatute pardon of 
18 Elia. whether from the allowance of clergy, or from the 
burning in the hand? 


Secondly, What alterations are made as to this point by the 
ſtatute of 4 Geo. 1. which leaves it to the diſcretion of the 
judge to order the offender to be tranſported, inſtead of being 
burnt in the hand: or, with refpe& to the preſent caſe, 
whether Milliam Palmer, having been convicted of felony 
within the benefit of clergy, and having been ordered by the 
judge that tried him to be tranſported, is entitled to the beneft 
of the ſtatute pardon, either by 18 Elz. or by 4 Ges. 1. le- 
fore he has been tranſported © | 


And ] take it that he is not: which point, if I ſhall be able 
to maintain, from thence it will follow, that Palmer continued 
to be a felon at the time when the priſoner aſſiſted him to 
eſcape; and if Palmer was then a felon, it muſt be felony in 
the priſoner at the bar to aſſiſt his eſcape ; and further, as 1 
apprehend, that it does not alter the caſe, that no one had 
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-ontracted to tranſport this Palmer, who was thus under ſen- 
tence of tranſportation, and was aſſiſted to eſcape. 


With regard to the fiſt point; the time from whence an 
gender convicted of a clergyable felony, and being allowed 
dis clergy, and burnt in the hand, ſhall be deemed to be in- 
titled to this ſtatute pardon ; “ that depends intirely upon the 
ſtatute of 18 Elix. cap. 7. and on the conſtruction that has 
been made thereupon ; for which reaſon I would previouſly 
take notice, fi, of the words of that act, and the occaſion of 
making it; and, 2dy, how the words came to be conſtrued 


to amount to a pardon, when they do not expreſs any ſuch 
thing. | 


As to the ſtatute of 18 Eliz. cap. 7. the title of that part of 
it which relates to the preſent queſtion, is, an order for the 
delivery of clerks convict without purgation : the preamble, ſo far 
s concerns this point, ſays, © that for the avoiding of the 
* {undry perjuries, and other abuſes in or about the purgation 
«of clerks convid delivered to the ordinaries, be it enacted, 
« that all perſons that at any time thereafter ſhall be allowed 
and admitted to have the benefit or privilege of their clergy, 
« ſhall not be thereupon delivered to the ordinary, as had 
been accuſtomed ; but after ſuch clergy allowed, and burn- 
„ing in the hand, according to the ftatute in that behalf 
provided,“ (which muſt be' meant of the ſtatute of 4 H. 
7. cap. 13. that having firſt inflicted burning in the hand) 
„the offenders ſhall be forthwith enlarged and delivered out 
of priſon, by the juſtices before whom ſuch clergy ſhall be 
granted (a) : provided that the juſtices before whom ſuch 


* allowance of clergy ſhall be had, ſhall and may, for the 


further correction of ſuch perſons to whom clergy ſhall be 

allowed, detain them in priſon for ſuch convenieat time, as 
© they in their diſcretions ſhall think convenient, ſo as the 
ame do not exceed one year's impriſonment; with a further 


* proviſo (), that one admitted to his * ſhall never- 
« theleſs be anſwerable for other felonies.“ 


* As this and divers other ſtatutes take notice of the allow- 


nce of clergy, (or to ſpeak more properly, the benefit of 
ergy) it may not be amiſs here to obſerve, what the Lord 
Hobart (288) ſays of the original of this privilege, (viz.) that 
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the benefit of clergy was a refuge provided by common law 
in favour of a literate offender ; but that it took its Original 
from the great regard ſhewn to the church; and although at 
firſt only clerks in orders were allowed ſuch privilege, yet 
afterwards this law, in favour of learning in general, was ex. 
tended to all perſons capable of taking orders. But as to the 
occaſion of the ſtatute of 18 Eliz. it appears from the pre 
amble thereof, already taken notice of, to have been made t 
avoid the ſundry perjuries, and other abuſes committed in 
making purgation. The manner of theſe trials before the 
ordinary is-ſet down in Stamford 138. Hob. 289. Pult. de Pa 
Regis, 217. more fully than in any other books, and appears 
to have been thus: 


Firſt the party tried was himſelf to make oath of his in- 
nocency ; next there was to be the oath of his twelve compur- 
gators, who were to ſwear, that they believed him innocent; 
then the witneſſes for the party tried were to give their 
evidence; after which, the jury were to bring in their verdid; 
and if the verdict was for the priſoner, the ordinary pronoun. 
ced him innocent. This ſolemn form and intervention of the 
ſeveral perſons concerned in theſe proceedings, with the 
ſeveral oaths that were made on the occaſion, did create great 
variety of perjuries, and (which generally are their com- 
panions) ſubornations of perjury. 

It is the Lord Hobart's remark, (291) that the witneſſes in 
this fort of mock trials, and likewiſe the compurgators, who 
were upon their oaths de credulitate, as alſo the jury, all had 
their ſhare in theſe perjuries. His Lordſhip further obſerves, 
that the judge himſelf was not quite clear : he might have 
brought in one more for a ſhare, (viz.) the party tried, who, 
though he had been before convicted on the cleareſt evidence, 
and though never fo conſcious of his own guilt, yet ſtill ws 
to ſwear he was innocent. But however, by this kind d 
mock trial of purgation, notwithſtanding it was accompanied 
with ſo much wickedneſs, if the party was found not guilty 
he received theſe advantages: he was reſtored to his credit 
and to his liberty, to his capacity of purchaſing goods and 
chattles, and of taking and receiving the rents and profits 


his own eſtate from thenceforth to accrue ; and from tht 
time was to be taken to be perfectly innocent, Nevertheles 


| ſuch 
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ſach purgation had no retroſpect, ſo as to reſtore. to the party 
any of his goods and chattels, or the rents and profits of his 


” lands that were before veſted in the crown, as forfeited on 
+ the former conviction by the verdict. 5 Co. 110. Foxiey's 
. caſe. TY 
the But as the parties thus tried before the ordinary upon 
pre- their purzation were generally acquitted ; therefore, where a 
e to {:loa tried in the temporal courts was not only found guilty, 
d in but that guilt appeared to be aggravated with ſome heinous 
the circumitances, in ſuch caſe the temporal courts would not 
Pact truſt the ordinary with the trial of the offender, but delivered 
Nears over the clerk convict abſue purgatione facienda; under which 
circumſtances the clerk convict could not make purgation, 
in- but was to continue in priſon during his life; all which time 
Ipur- he was incapable of purchaſing any perſonal eſtate, or of re- 
ent; taining to himſelf any of the rents and profits of his real eſtate, 
their unleſs the king ſhould be pleaſed to pardon him. And yet 
did; this was not without its inconveniencies ; for it was looked 
10un- on as ſevere (and with ſome reaſon too) for the temporal 
of the courts, almoſt in any caſe, to ſend the clerk convict to the 
| the ordinary ab/aue purgatione faciendd, when it was to be attended 


great 
com- 


with the conſequences above mentioned: wherefore, generally 
ſpeaking clerks convict were delivered over by the temporal 
courts to the ordinary, without taking from him the liberty 


Mes in of making purgation; and as theſe perjuries (and the evil 


„ who conſequences of them, ſubornation and corruption) uſually 
all had attended fuch purgations ; as theſe mock trials took their riſe 
ſerves, from factious tenets, tending to exempt the clergy from the 
t have ſecular courts; as this was a remnant of the popiſh power, 
„ Who, and an uſurpation on the common law, it ſeemed high time 
dence, to aboliſh ſo vain and wicked a ceremony. 
ill ws | 5 33 
= For which reaſon this ſtatute of 18 Eliz. quite takes away 
1 purgation, and enacts,. “ that after the offender is allowed his 
guilt . clergy, he ſhall not be e delivered to his ordinary 
credit . 15 ng been accunomes }; but after ng has been one 
Ne : big clergy and been burnt in the bang, he ſhall be forth- 
ofits c 3 ml enlarged and delivered out of priſon by the juſtices 
the * that allowed him his clergy, with a proviſo, that the judge 
theleß * may, if he in diſcretion ſhall think fit, continue the offender 
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Rx w. te in priſon.” The meaning of which laſt clauſe was, that fr 

EUkRIDGE. whereas before the making of this law, it was in the power of 

| the judge to deliver over the offender to the ordinary ane 
purgatione, in conſequence of which he was to continue in 
priſon during his life, unleſs pardoned ; this was thought too 
ſevere, and inſtead thereof, the judge who tries the priſoner, 
if he finds that he deſerves ſome further puniſhment, may ill 
detain him in priſon for any longer time not exceeding a 
year. | 
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. * The ſecond point to be conſidered i is, how theſe words 


] 
words 44 = in the ſtatute of 18 Eliz. which enacts, that the offender after 1 
Eliz. which ex- . : { p . N 
ah N of his being allowed his clergy, and being burnt in the hand, ſhall | Da 


Roy. be forthwith enlarged and delivered out of priſon ; how theſe 
n fuck. —_- words (I ſay) which expreſs nothing of a pars have yet 


been conſtrued to amount to one. 


5 
. 
bY 
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Now that was for the following reaſons: as the ſtatute of | 
18 El:z. had taken away this proceeding before the ordinary, 
ana by conſequence deprived the offender of the opportunity 
of making purgation: fo it was reaſonable to put the offender 
in the ſame condition as he would have been in, it he had 
performed that purgation which the act of parliament diſabled 
him from doing. 


Hard indeed it would have been, if, after the offender had 
undergone the puniſhment of being burnt in the hand, and | pun 
had been diſcharged of his impriſonment, his incapacity 0 
ſhould ſtill continue of purchaſing or taking any goods, | (012 
chattels, or perſonal eſtate, either by his own labour and in- 
duſtry, or the bounty of his friends. This would be for the bene 
parhament to ſet a man at liberty, and yet at the ſame time to | burt 
diſable him from making any proper uſe of that liberty; ſo | part 
that to avoid ſuch an imputation of hardſhip, it was very derę 
reaſonable for the judges to conſtrue the words of this act in is in 
the ſenſe they have done; and, where the act ſays, the nin. 
offender after his being burnt in the hand ſhall be diſcharged . duer 
out of priſon, to interpret it to mean, that he ſhall be diſcharg- 
ed from any further puniſhment; and that theſe words {hall E mutt 
be taken as a periphraſis or deſcription of a pardon. Beſides Lore 
the proviſo in the act which ſays, that the clerk admitted to 
his clergy ſhall be anſwerable for other felonies, implies feat 

ſtrongly, 
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grongly, that he is never to be queſtioned again for this, 
taking the ſame to be pardoned by the act. See Hob. 291. 


It remains then to ſee, when this pardon is to commence 
and take effect, and from what time the offender is to have 
the benefit thereof. And here the ſtatute itſelf is expreſs, for 
it ſays, after clergy allowed and burning in the hand, the 
offender ſhall be diſcharged out of priſon. 


It has indeed been contended on the other ſide, that the 
burning in the hand is not any part of the puniſhment, but 
only a mark of infamy, to notify to the court that the offender 
has already had his clergy, and is to have it no more; and for 
this is cited 5 Co. 50. Biggin's caſe, and Hob. 294. from 

whence it has been inferred, that if the burning in the hand 
be no part of the puniſhment, it is not material that the 
priſoner ſhould undergo it. 


But, with ſubmiſſion, I ſhall endeavour to prove, that 
buraing in the hand is part of the puniſhment, At common 
law this puniſhment was not known, having (as is obſerved 
above) been firſt inſtituted by 4 H. 7. cap. 13. Aﬀterwards 
by 10 © 11 V. 3. cap. 23. ſect. 6. it was changed into 
burning in the cheek, and finally by 5 Ann. cap. G. ſeR. 2. 
rechanged into burning in the hand. It muſt be admitted 
the Lord Cote ſays, that burning in the hand is no part of the 
puniſhment ; and that this holds even in the caſe of an appeal 
of murder where the appellee is found guilty of manſlaughter, 
(viz.) that even there, though it be the ſuit of the party, 
the king can pardon the burning in the hand; and from 
hence it is collected, that after clergy allowed, ſuppoſing 
burning in the hand to be no part of the judgment, then no 
part oi the puniſhment being behind, or remaining to be un- 
dergone, therefore the offender immediately. after clerg 2y had, 
is intitled to the benefit of the ſtatute pardon; ſo that in the 
principal caſe Palmer no longer remained a felon, and conſe- 
quently that it was no felony to aſſiſt him in his eſcape, 


And yet with all due deference to fo great an authority, I 
muſt beg leave to inſiſt, that this caſe, as reported by the 
Lord Cote, is not authentic, e in a great meaſure appears 
from the cotemporary reports of the ſame caſe, which repre- 
ſent it in a quite different manner, as dees alſo a later report, 
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obſervable, that the very reaſons given by 


r that RI make againſt, or ſeem at 
> thereof. 


This caſe of 3 is reported in two other books, both 


of great weight, Serjeant Moore, and Mr. Juſtice Creek, and 
both their reports of it are different from, nay, contradid the 
report of it in the fiftl h Coke. In Moore 57 Is it 18 reported by 
the name of Sgronghborougb verſus Biggon, and appears to have 
been an appeal dre by the wife for the murder of ber 
huſband, wherein the appellee was found guilty of man. 
pong _ ] will mention the words of the book, only 
turning the law French into Engliſh. 


8 


The queſtion was, whether the general ard could par. 
don the burning in the hand, (which mult be meant the Queen's 
general pardon, for the next words are whether the Queen 
end pardon the burning in the hand) and, ſays the book, 
it was agreed the Queen could not pardon it; and that the 
pardon could not operate thereon, becauſe it was the ſuit of 


the party. And ſo (continues the book 


\ 


it is like the caſe 
of corporal puniſhment on the ſtatute of forgery or perjury, 
(a) where if the party grieved ſues by original or bull, the 
Queen cannot pardon vhs Put it is otherwiſe where the pro- 
ceedings are in the Stzr-Chamber ; for there the proſecutions 
are at the ſuit of the Queen. Whereupon the appellee com- 
pounded the proſecution for forty marks. | 
The other W of the ſame . is in Cro. Eliz. 632, 
5 3177115, where in an ap- 


5 1 


irder, the 1 was | WP gullty of manſlaughter, 


"2. Eliz. 632. where the caſe 3 to 15 been 
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5 he queſtion being ſtirred again in O. El. 
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682. 275 court were divided, Pipham Chief Juſtice, and 


„holding, that the Queen could not pardon the 
e of 1 hand, as this was at the ſuit of the party, and 
they compared it to an action on the ſtatute of forgery; but 


3 * 


Gauwdy and Fenner Juſtices maintained the contrary, though it 
does not appear by the book that theſe gave any reaſon lot 


their opinion. However upon this, the book ſays, that the 
appellee was adviſed not to run the riſque of the judgment, 


3 > but 


+ 
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but to buy off the appeal, and to give the appellant, the widow, 
forty marks to diſcontinue her appeal, which was. accercingly 
done. | 1 
So that upom the whole, inſtead of this caſe being adjudged 
acrecably to Lord Cz4e's report, for that the King could par- 


don the burning of the hand in the appeal, it appears by the 


4 - 


two cotemporary reports, that the caſe was never adjudged, 
but compounded ; and thzt the appellee was adviſed by his 
own counſel, not to abide the event of the judgment, but to 
buy off the appeal. | 

And now I would conſider the reaſons given by the Lord 
Cite, for what is reported by him to have been the judgment 
in Biggen's caſe, which inſtead of ſupporting, do very much 
weaken that authority. The . reaſons given by the book are, 
irk, for that the burning in the hand is no part of the 


*#;v* 4 + 10314 
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41 

Butas to this, ſurely burning in the hand zs part of the 
puniſhment, not only in reſpect of the pain by burning, which 
is no Light one, provided the judgment be impartially execu- 
ted, (as mull be ſuppoſed;) but on account of its being a 
laſling bran of infamy which the party is to carry about him 
to his grave. It is fo far from being no part of the puniſh- 
ment, that it is all the corporal. puniſhment he is to undergo 
in this caſe, d 


The other reaſon given by the Lord Cote, in his report of 
this caſe is ſtill leſs maintainable, namely, that it is no part of 
the judgment: whereas, plainly it is the very judgment, and is 
lo entered on the record in theſe words, idee confideratum eff 
gu, the offender] in manu ſua lud cauterizetur, according 
to what is taken notice of in Mr. Juſtice Raymond's Reports, 
309. Elizabeth Celier's caſe, where the reporter obſerves, 
that the precedents in Raſtall are ſo. And the fame book 
J)ikewiſe ſays, that Biggen's caſe was compounded, as I have 
nentioned before, and never adjudged. The Lord Cale alſo 
at the latter end of his laſt reaſon admits, that if this burning 
in the hand were part of the judgment, then the croven could 
not pardon it, it being at the ſuit of the party; and if fo, then 
this appearing to be the very judgment, the authority of the 
cale is plainly given up by him. 
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* It is true, in the caſe of Searle verſus Milliams, Hob. 204 
the Lord Hobart ſays, that aſter the benefit of clergy allowed 
to the offender, the ſtatute, though without burning in the 
hand, operates as a pardon, And I cannot but admit that in 
the caſe then before the court, this was rightly ſaid, becauſe it 
was the caſe of a clergyman in orders who was the offender ; 
and a clergyman has the privilege of not being burnt in the 
hand; for the ſtatute of 18 Eliz. does not require thoſe to be 
burnt in the hand who are by law priviledged and exempted 
therefrom, as clergymen are. And though afterwards the 
Lord Hart fays, that where a felon has his clergy, and 
ought to be burnt in the hand, yet it is not eſlential, but 
that a man may have the beacit of the ſtatute notwithſtanding 
he be not burnt in the hand, as where the king pardons the 
burning, it is equally beneficial to the offender as if he had 
been burnt; and that in ſuch caſe without being burnt in the 
hand, the offender is entitled to the benefit of a ſtatute 
pardon ; though, I ſay the Lord Hart aſſerts this, and his 
aflertion be admitted to be law: yet what 1 am concerned to 
maintain, and which ſeems not to be denied by the Lord 
Hyhart, is, that wherever the offender is not exempted from 
being burnt in the hand, either by being a clergyman in 
orders, or a peer of the realm, or by being pardoned; in ſuch 
caſe the offender muſt be burnt in the hand before he is intitled 
by the 18 Eliz. to the benefit of the ſtatute pardon. 


And indeed this ſeems plainly implied in the laſt two lines 
of the caſe of Searle verſus Williams, in Hobart, which are, 
<« that where the ſtatute ſays after burning, this imports where 
% burning ought to be; otherwiſe, ſays the book, the ſtatute 
« would do no good to clerks, in whoſe favour it was chiefly 
& intended.“ | 

The next caſe cited againſt me was out of the Lord Hale 
Pleas of the Crown, 240. cap. Clergy, where that learned 
author, in reckoning up the effects and advantages of being 
allowed the benefit ol clergy, ſays, that in antient times the 
conſequence of allowing clergy, was the delivering over tie 
offender to the ordinary, either to make purgation, or ab/que 
purgatione, as the caſe might require : but, ſays the book, by 
this {tatute of 18 Elz. the offender ſhall now only be burnt in 
the hand; which has (namely, which burning in the band 

Es has) 
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has) theſe effects: 1/7, It enables the judge to deliver the 
oſtender out of priſon. 2dly, It gives him a capacity to pur- 
Cate and to retain the profits of his lands. gdly, It reſtores 
ii to his credit. And for this he cites Hob. Searle verſus 
7 7 ur MS, : 

Now, to what words mult all theſe effects and advant- 
ans refer? why plainly to the laſt antecedent; and that is, 
to the burning in the hand; after which (viz. then or on 
this condition precedent) accrue to him all theſe advantages. 


But if any doubt ſhould fill remain with regard to the con- 
{ruction of the books of theſe two eminent judges in the law, 
hope there does not) I ſhall only mention one caſe more 
1 thi-ſubjeRt, which is that of the earl of JYarwict, upon 
rial Ly his peers in the houſe of lords, for the murder of 
Mr. C:zze, This trial was on the 28th of March, 1699; and 
though the caſe is not to be found reported in any law 
book, vet it appears at large in a very uſeful book, which 1 
ſtill mention for-no other purpoſe, but to direct to the finding 
it in the journal of the houſe of lords, and they will be allowed 
to be of the greateſt authority; I mean the Collection of State 
Trials, vol. 5.167. in the trial of the earl of Varwict, where 
the arguments of the counſel and the reſolution of the judges 
are related at large. 


Upon that trial a queſtion aroſe touching the competency 
of a witnc{s, who was called on the behalf of the earl of War— 
wick; it was one French, who had been convicted of man- 
laughter, and allowed his clergy, but had not been burnt in 
the hand. It appeared however in the caſe, that the king had 
an intention to pardon the burning in the hand, a privy ſeal 

aving been granted for that purpoſe ; but it not having paſſed 
the great ſeal, the king's pardon was out of the caſe; and the 
ly queſtion was, (and which reſolves our preſent queſtion) 
whether one Convicted of manſlaughter, and who had been 


allowed the benefit of clergy, but had not been burnt in the 
hand, was a good witnels ? 


The then Attorney and Solicitor General (a) contended, 
that he ought not to be admitted as a witneſs, in regard he ſtood 
convicted of felony, whereby his credit was tainted, and that 
credit could not be reſtored, unleſs he had been burnt in the 


Aa 4 | hand, 
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It was ſtrongly urged on the behalf of the priſoner, that the 
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hand, which would then have amounted to a ſtatute pardon 
18 Eliz. or unleſs the witneſs had been pardoned the burn. 
ing in the hand. | 


On the other hand the lords heard Sir Thomas Powis as of 
counſel with the noble lord, the priſoner then at the bar, and it 
appears, that in the arguments on both ſides, the caſe of Sear; 
and T/illams, po the Lord Holart's report, and alſo the Lord 
Tales Pleas of the Crown, were cited with the greateſt advantage, 


allowance of clergy alone reſtored the party produced for a 
witneſs to his credit, and to all his capacities; and it was a 
plauſible argument made uſe of by Sir Thomas Powis, that, 
aiter the party convicted of manſlaughter had been allowed 
his clergy, it was a very unreaſonable objection againſt him as 
a witneſs, that he had not that mark of infamy impreſied upon | 6 
his hand; and to fay he could not be a witneſs in a court of | 
juitice, becauſe he had not been branded as a felon, 


After hearing counſel on both fides, the lords deſired the 
opinion of the judges, that were then attending on that 
ſolemn occaſion; and the Lord Chief Juſtice Trely, with his 
uſual clearneſs and accuracy, delivered his opinion againſt the 

Imitting this witneſs, declaring, that a perſon convicted of 
3 is tainted as to his e Fog RY cannot be reſtored there- 
to, or admitted as a witneſs, until he is pardoned : that it is 
true, the 11th of EAuZE. does operate as a ſtatute pardon ; but 
the words of that act 1 being , that the offender, after the allowanc: 


7 1 7 7 
4 out , 
/ 


of his 1 5. aud burning in the hand, fall be inlarge 

in, theſe words make two things previoully requilite to the 
3 (042) the allowance of, clergy, and burning in the 
hand; both which are therefore conditions precedent: ſo that 
the perion produced as a witneſs for the lord JYarwick, though 
he had been allowed his clergy; yet, not having been burntin 
the hand, nor pardoned the burning, he remained convicted ef 
felony, and conſequently no good witneſs : with that opinion 
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the reſt of the judges then preſent concurring, the perſon 
offered to be produced as a witneſs for the earl of JYarwis 
was diſallowed, and he gave no evidence, 


Having produced this great authority, I need not inſiſt that 
burning in the hand is part of the puniſhment; but may from 
| hence 
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hence infer, that in the caſe of a layman, the burning in the 


required by the 18th of Eliz. before that act can operate as a 

pardon 3 and I think I may from hence alſo conclude, that it 

now a ſettled point, ſettled in the higheſt court of juſtice, 

that, although the offender has had the allowance of his clergy, 

vet if he has not been burnt in the hand, and by that means 

undergone the puniſhment preſcribed by that ſtatute, he is 

not i to the pardon given thereby, but continues a 

felon. | : 

This leads me to the ſtatute of 4 Geo. 1. cap. 9. which 

cnacts, © (a) that where any perſon ſhall be convicted of any 
« offence within the benefit of clergy, it ſhall be Jawful for 

& the court before whom ſuch perſon is convicted, or any other 

« court held at the ſame place with the like authority, if they 
« think fit, inſtead of ordering the offender to be burnt in the 
hand or whipt, to order him to be ſent to his Majeſty's plan- 
« tations in America, for the ſpace of ſeven years, and to 
« transfer and make over ſuch offender by order of the court, 
« to the uſe of ſuch perſons or their aſſigns, who ſhall con- 
« tract for the performance of ſuch tranſportation, for ſuch 
« term of ſeven years; and when ſuch offenders ſhall be 
« tranſported, and ſhall have (6) ſerved their reſpective times 
& for which they ſhall be tranſported, (which in the preſent 
«caſe is for ſeven years) ſuch ſervice ſhall have the effect of 
a pardon to all intents and purpoſes, as for that crime for 
„ which ſuch offenders ſhall be tranſported, and ſhall have ſo 


& ſerved as aforeſaid.” 


So that, by the expreſs words of the ſtatute, this tranſporta- 
tion is to be inſtead. of burning in the hand; and as by the 
18th of Elz. the offender, though he be allowed his clergy, 
yet is not entitled to the benefit of the ſtatute pardon, until he 
has undergone the puniſhment of burning in the hand, which 
is the puniſhment preſcribed by that ſtatute : ſo the puniſh- 
ment of tranſportation, which is in lieu of burning in the 
hand, where the judge who tries the offender thinks fit to 
order it, muſt alſo be undergone before the offender can be 
intitled to the benefit of the ſtatute pardon in the preſent caſe, 
Or, as in the one cafe on the 18th of Fliz. the offender's 


condition 


hand, or the pardon of that burning, is one of the conditions BURRIDG Es 


ſuffering the puniſhment of burning in the hand is made a 


Rrx wv, 


In what caſes 
the ſtatute of 
4 Geo. 1. cap. Ys 
in the room ot 
burning in the 
hand, ſubſti- 
tutes tranſporta- 
tion for ſeven 
years, and huw 
the latter isto 
be underſtood 
by way vf con- 
dition precedent 
to a ſtatute par- 
don, in like 
manner as the 
former was by 
18 Elis. 

(a) Sect. 1. 


(2) Sect. 2. 
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Rex wv. condition precedent to that ſtatute pardon ; in like manner, 
BURKIDGE.' upon this act of 4 Geo. 1. the offender's having undergone the 


puniſhment of tranſportation muſt alſo precede the pardon 
given thereby. 


To this however it has been objected, that the words in the 
ſtatute of 4 Geo. 1. are only in the affirmative, without being 
followed by any negative words. 


Reſp”: But ſurely this is ſuch an affirmative, as plainly im- 
Plies a negative: An act of parliament, in PW an offende- 
ſhall be pardaned, or ſhall have the benefit of his pardon, 
from and after ſuch a time, muſt neceflarily be intended tg 
mean, that the offender ſhall not have his pardon until th; 
time. I take the rule to be, that wherever an act of . 

ment is introductory of a new law, (as this of 4 Ge, 1, 

plainly is, in introducing a puniſhment 2 known before 
among us, that of tranſportat! on) words in the affirmative 
imply a negative, which may be made. appear by innumerable 
inſtances. But as this is a large held, and might ſeem tedious, 
I ſhall mention but one: 


nement non mee, ſhall have the lame eſtate in the land, as he had before in 


dev 

140 33 al- the uſe, Soon after the making of which ſtatute this caſe 

ee happened, and is reported in Plowden, 111, Amy Townſpend's 
caſe, and 1 7:/7, 348. b. tenant in tail made a feoffment in fee 
to the uſe of his eldeſt ſon, then an infant, and his heirs, and 
died; whereupon the right of the intail defcended to the in- 
fant fon, Who was the ce/?uy que wife ; yet the infant ſon was held 
not to be remitted, though no folly could be imputed to the 
ion, when he accepted the feoffment, he being then an infant, 
and though a remitter be a thing favoured in law, as it is a fe- 
ſtitution of an old right: but the reafon, it ſeems, was, be- 
cauſe the ſtatute ſays, the poſſeſſion ſhall 'be executed in ju) 

Ga) The fooff. manner, f plight, and form, as the uſe was before limited (a); and 

e though theſe words be only in the affirmative, they neceſſarily 

ate, but if he (b) imply a negative. Sce Hob. 298. 


weic remitted, 


he would be in by defcent. (%) Vide ante 6. in Mills v. Banks, 


1 Further: If in any caſe ſuch affirmative words in an act af 


67010 public parliament ought to receive that conſtruction; here we hate 
mil<nict. 


11 
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the very caſe, in order to prevent a great and manifeſt incon- 


Rex w. 


venience which would otherwiſe happen. It would be a very BURRIDGE. 


great aconvenience, ſhould there be a chaſm, or interval of 
me, in which one convicted of a felony for which he is order- 
ed to be tranſported, might be aided or aſſiſted by another to 
eſcape out of priſon without ſuch other perſon's incurring the 
gullt of felony : but if Palmer ſhould, in the principal caſe, be 


confrucd to have the benefit of the ſtatute pardon before he is 
| tranſported, merely by being allowed his clergy ; then from 


the time of ſuch allowance, and before his tranſportation, he 
would become no felon, and conſequently it would be no fe- 
lone in the gaoler, or any third perſon, to ſuffer or aſſiſt him to 
eſcape z which would be a great inconvenience ariſing from 
the conſtruction of a ſtatute againſt the expreſs words and ap- 
parent intention thereof. 


But ſuppoſe, for argument's ſake, this ſtatute of 4 Ges. f. 
would bear two conſtructions : 1f by one of theſe a publick 
inconvenience would ariſe, and, on the contrary, the other 
interpretation would be productive of no inconvenience at 


all, there could ſurely be no doubt which of theſe two ought 


to take place. Beſides, conftruing this ſtatute in the ſenſe 
which the other fide contend for, namely, by making it 
amount to a pardon, either from the time of the allowance 
of clergy, or of pronouncing the ſentence of tranſportation, 
vould render uſeleſs the whole clauſe, which enacts, that 
after the offender has been tranſported, and ſhall have ſerved 
beyond ſea for ſo long a time as the ſentence orders, (which 
in our caſe is for ſeven years;) ſuch tranſportation and ſer- 
vice ſhall intitle the offender to a pardon : all which clauſe 


muſt be rejected, and of no manner of ſignification, if the 


words are to operate as a pardon, before the tranſportation 
and {even years ſervice, which would be for the expoſitors of 


the law to ſtrike a clauſe out of the ſtatute book, at the ſame 


time that an uſeful conſtruction may be made of it. To this 
1 may add, that if Palmer is to be deemed pardoned before ſuch 
time as he is actually tranſported, how can he be afterwards 
tranſported? how can a man be puniſhed for a crime, which 
vefore the puniſhment was pardoned ? What can be more 


abſurd than to ſay, an offender is firſt to be pardoned, and 


aitervwards puniſhed ? 
There 
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"There is indecd a : ſubſequent ſtatute of 6 Ges. 1. cap, 23. 
5. making it felony without benefit of clergy to reſcue an 
| oh to be tranſported, out of the hands ct 
e who bad contracted to tranſport him, The occaſion 
of which clauſe was probably to obviate a doubt, which 
otherwiſe might have ariſen, whether the cuſtody. of the con- 
tractor was a lawful priſon, and within the ſtatute de fran 
gentibus priſanam; or, it might have been added, the more 


. 


effectually to deter all perſons from attempting a reſcue, 


by ſubjecting thoſe who ſhould make ſuch reſcue, to the 
guilt of Iciony without benefit of clergy, even though the 
crime for which the perſon reſcued was in cuſtody, was 
within benefit of clergy, But the matter now in queſtion is 
in no ſort dependant upon, or relative to that clauſe ;' there 
ph been no contract Ever made with any perion for 
ö | Burridge the prifoner at the bar. 
Wherefore, as this ſtatute of 4 Geo. 1. impowering the 
judges to order tranſportation for ſeven years in all caſes of 
felonies within the benefit of ciergy, places tranſportation in 
the ſtead of burning in the hand; as the offender's under- 
going the puniſhment of burning was a condition precedent 
to the ſtatute pardon 3 as this conſtruction is agreeable to 
the expreſs words, to the plain intent and meaning of the 
and would prevent that miſchief, which would other- 
wiſe enſue, were there to be an interval of time wherein one 
might, with a kind of impunity, aſſiſt or voluntarily ſuffer to 
eſcape a priſoner condemned to be tranſported for felony: 
for theſe reaſons, I take it, Palmer, though his crime was 


within the benefit of 33 y, yet he being to be tranſported 


v 
„ 
for ſeven years, was, and ſtill continued a felon; and being 
” 
1. 


ſuch, it was felony in Burridge, the priſoner at the bar, to 

aſnſt him to eſcape; and that it cannot be material, whether 
there was any contract, or not, for the tranſportation ef 
Pa! cr, it being felony at common law to aſſiſt a felon to 


he only doubt which ſtuck with the court 

e priſoner at the bar, if that doubt be at 

length reſolved, which have here endeavoured to do} I hope 
the court will now pronounce that ſen tence of tranſportation 


a. galnſt 
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ge ainſt the priſoner, which would have been done at the trial, 
nad this doubt been out of the caſe. 


q we 


But, it is true, the ingenuity of. the counſel for the priſon- 
er has ſtarted other objections, ſome to the form of the 
indictment, as being inſufficient; and ſome to the ſpecial 
verdict, as being imperfect: to which I ſhall endeavour to give 
an anſwer. 


The firſt exception to the indictment was, that the fact is 


A 


not charged to have been done vi & armis. 


Put as inſerting theſe words in indictments is. only matter of 


form, fo now by the ſtatute of 37 H. 8. cap. 8. the omiſſion 
of them 1s helped. 


The next objection was, that it does not appear by the 


, 


ſpecial verdict, that when Burridge, the priſoner at the bar, 
aſted Palmer to eſcape out of priſon, Palmer was then ia 
cuſtody for felony. 


But this ſeems to be ſufficiently evident: the jury find, that 
Palmer was indicted before the juſtices of peace of the county 
of Somerſet for feloniouſly ſtealing an ewe ſheep ; that Fohn 


* - 
bd 4-7 £3 


der, the then ſheriff of that county, in whoſe cuſtody 


this Palmer is ſh2wn to have then been, ex cauſa prædictd, 
(that is, for the ſaid felony) brought the priſoner to the bar 
before the ſaid juſtices to be tried; that he pleaded not 


lh | 
(iii 
e 


guilty; that he was found guilty; that he praved the benefit 


TY 


the Juſtices pronounced upon him ſentence of tranſportation 


for teven years; that in conſequence thereof the juſtices com- 


mitted Palmer to the cuſtody of Eduard Cheyney, the then 
keeper of Tvelcheſter gavl, in the ſaid county; that the ſaid 


al 
ard Cheyney the keeper of the ſaid gaol died; that this 


1444 
er remained in cuſtody of the faid © Joon Profier. the then 


OE of the ſaid county; and that Burridge (the priſoner at 
the 1 | 


ar) being then a priſoner in the ſaid gaol, and in cuſtody 
of the ſaid ni, did wilfully aid and aſſiſt the ſaid Palmer, 


1 
10 bein cr 


g in cuſtody as aforeſaid, to eſcape out of priſon. 


Now theſe words, that Burridge, the priſaner at the bar, 


did aſſt Palmer, fa being in cuſlo, dy as aforejaid, muſt neceſ- 
larily be intended, ſo being in cuſtody for felony as aforeſaid; 


for 


of the ſtatute in that caſe made and provided; that thereupon 


REX . 
Bux RID CE. 
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for it does appear by the verdict, that he was before in cuſtod 
for felony; and on the other hand it does not appear, that he 
was ever in cuſtody, and the court will not (indeed it cannot 
well) intend, that this Palmer was in cuſtody for any other 
cauſe than that mentioned in the ſpecial verdict. 


Another objection was, that it is not found by the ſpecial 
verdict that Burridge, the priſoner at the bar, knew Villian 
Palmer, was committed for felony, or had been convicted of 
felony, at the time when he aſſiſted Palmer to eſcape, 


* To which it may be anſwered, that as Palmer had been 
convicted of felony, at the quarter- ſeſſions of the peace held 
for the ſame county of Somerſet, all of that county are pre. 
ſumed to have notice of it; otherwiſe, had the conviction 
been in another county; and it is the ſtronger in this caſe, 
for that Palmer and Burridge were in the ſame priſon, 


In Hale's Pleas of the Crown, 218. it is ſaid, that if one is 
tried and attainted of felony in the county of A. the law pre- 
ſumes notice thereof in the ſame county: wherefore, if 
another perſon receives and harbours him in the ſaid county, 
this makes the receiver acceſſary; ſecus, if the attainder were 
in another county. And Stamford, 41. b. puts the caſe fur- 
ther: if one be outlawed for felony, in the county of 4. 
(which is leſs notorious than a conviction upon a trial) and 
attainted thereon, if any perſon receives and harbours him, 
this makes the receiver acceſſary to the felony, upon a pre- 
ſumption that all people in the ſame county, are privy to what 
is done in their own country, and to a matter of record there ; 


but that otherwiſe it is of an outlawry 1 in another county, tho' 
a matter of record, 


I muſt admit, that the words of the Lord Hale, juſt after | 
mentioning the fame caſe, (page 218) ſhew his own opinion 
to be contrary; for his exprefiion is, videtur cognitio requiſita 
in utroque caſu, whether the outlawry be in the ſame or in 
another county 593 and indeed this ſo far leſſens the 

authority 


[B] In the Lord Hal”; Hiſtory of the Pleas of he Crown, publiſhed by Fuhr, 

x vol. 1. 323. his lordſhip is very particular in exprel, ing his diflike of the opinion 
in Stamford; and obſerves, that it oftentimes lies as little in the way of many 
perions, to know who are convicted or attainted of felony or treaſon, as whether 


a man 


er 
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euthority of theſe caſes, that I would not reſt this point 


85 what J inſiſt upon is, that Burridge, the priſoner at 
hc bar, was doing an unlawful act, when he aſſiſted the king's 
priſoner in the king's priſon to eſcape out of it, whereby 
e courſe of juſtice was obſtructed ; and that being engaged 
in ſuch unlawful act, he muſt abide by, and be anſwerable for 
all the conſequences; and if a priſoner committed for felony 
eſcapes out of priſon, by means of that unlawful aſſiſtance; 
this is felony in the perſon aſſiſting. Neither will it be ma- 
terial that the perſon aſſiſting the eſcape did not know that the 
priſoner who eſcaped by means of his aſſiſtance, was in 
cuſtody for felony, for it is all at the peril of him who en- 
gages in ſuch unlawful act. : 
In the ſeveral caſes where an undeſigned death of a ma 

enſues upon a perſon's doing any act, the difference is, if the 
£3 

the death happens, be a lawful ack, then the crime is only 
chancemedley, or a death per infortunium + but if the act be 
unlawful, this is manſlaughter or murder. Hale's Pl. Co. 31. 
And there this further diſtinction is taken: ſuppoſe I am 
doing an unlawful act, if it be with a felonious intent, and 


death enſues; then it is murder: whereas if I do an unlawful 


24 without a felonious intent, and death follows upon it, in 
{uch caſe it is but manſlaughter. 3 Inſt. 56. 

In Hale's Pl. Co. 56. A. throws a ſtone at B. which glances 
and kills C. this is only manſlaughter, by reafon there was no 
malicious or felonious intent: but ſtill, ſays the book, it is 
not a death per infortuntum, in regard A. was doing an unlaw- 
ful act, in flinging a ſtone at another man. The like differ- 


ence is in hl. 117. in 3 Iuſt. 56. If 4. intending to 


fieal a deer in the park of B. ſhoots at a deer and by 


2 glance of an arrow kills a boy that lay hid in 
2 buſh; though A. who ſhot at the deer knew nothing of the 
boy's lying in the buſh, yet this is murder. And in the ſame 
book it is ſaid by the Lord Cote, if a man ſhoots at a cock or a 


_ 


act which the man was doing, and in conſequence of which 
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2 man be guilty of it. And again, page 622. it ſeems neceſſary to make an acceſſa- 
ry after, that there be notice, although the felon were attaint in the ſame county; 
er prelumption ſhall not make men criminal, where the puniſhment is capital. 


dee allo the Lord Hardwwicke's argument poſt. 
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hen in another man's yard, and by miſchance kills a man, 
this is murder, becauſe the act was unlawful. 


There is indeed a remark made on this laſt cafe, in that of 
the King and Plummer, in Keyl. Rep. 116. where the Lord 
Chief Juſtice Holt ſays, that to make it murder where one 
ſhooting at an hen in another's yard, kills a man, there mul 
be a felonious intent to ſteal the hen, (a) elſe, according to 
the Lord Holt, the caſe is not maintainable, nor warranted by 
the books cd] in the margin. However, ſo far will be ad. 
mitted (which is all I contend for) that if A. ſhoots at a hen in 
another man's yard, (which muſt be an unlawful act, as it is 
againſt law to deſtroy another's property) if death enſues there. 
upon, it is ſat leaſt} manſlaughter. To apply then theſe au- 
thorities to the preſent caſe: | 


It was as unlawful an act in een the priſoner at the 


bar, to aſſiſt his fellow priſoner Palmer to eſcape out of priſon, 


as it would be in the caſes J have cited, to fling a ſtone at 
another, or to ſhoot at a deer in another's park, or at an hen 
in another's yard; and as in all theſe caſes, the killing of a 
perſon, though undeſignedly, yet being in conſequence of un- 
lawful acts which the parties were doing, would make the 
ſame felony or manſlaughter, (and this notwithſtanding he 
that ſhot at the deer or hen ſhould know nothing of the boy's 


lying in the buſh, or of the man's being in the way): ſo in 
the principal caſe, the eſcape of Palmer out of priſon who was 


in cuſtody for felony, being the conſequence of Burridge's un- 
lawful aſſiſtance, makes it felony in Zurridge, even though it 
ſhould be {ſuppoſed that he | Purridge] did not know his fellow 
priſoner Palmer, whom he aſſiſted to eſcape, was in cyltody 
for ſelony. 

I would only mention one caſe more upon this head, which 


ſeems almoſt in point, and as great an authority as can well be 
produced, being at an aſſembly of all the judges of Englani, 


and containing the reſolution of ten of the judges ſeriatin. . 


mean Benſtead's caſe in Cro. Car. 583. (16 Car. 1) which 
caſe was many years afterwards cited and allowed to be lau, 
at an aſſembly alſo of all the then judges of England, except tic 
Chief Juſtice of the common pleas, that place being at that 


time vacant by the promotion of the Lord Chief Juſtice 
: - Bridgman, 


A A — — * 


De Term. 8. Michaelis, 17 3 5. 


Bridgman, to be Keeper of the great ſeal; and this is in Keyl. 77. 


Limerick's caſe, where the opinion of the judges was in theſe 
words: „ that the breaking of a priſon wherein traitors are in 
« qurance, and cauſing them to eſcape, is treaſon, * though 
« the parties did not know that any traitors were there. Alſo 
« to break a priſon whereby felons eſcape, this is felony, 
« though the priſon-breaker doth not know them to be in 
« priſon for ſuch offence,” 


It is true, in this caſe thus ſolemnly reſolved, there was a 
breaking of a priſon ſuppoſed, which is not in the principal 
caſe, But that makes no difference with regard to this ob- 
jection of the ſcienter, whether the party aſliſting, Sc. knew 
that the priſoner whom he aſſiſted was in cuſtody for felony, 
or not. It might have been the fact on which that reſolution 
in Benſtead's caſe is grounded, (and it Joes not appear that 
the breakers of the priſon knew the contrary) that at the time 
when the priſon was broke, there might be no priſoners there 


but for debt; and if ſo, the breaking of the priſon had neither 


been treaſon nor felony by reaſon of the ſtatute de frangentibus 
priſenam, 1 Ed. 2. Stat. 2. Nevertheleſs, though the breakers 
of the priſon might really know nothing of any traitors or 


felons being then in priſon, yet this, according to that ſolemn 


determination, was no excuſe to them, nor prevented their in- 
curting the crime of felony, where by that means felons eſcaped, 
nor even of the crime of treaſon, where traitors thus eſcaped, 


And if this be ſo, by the ame reaſon the ignorance of Bur- 
ridge, the priſoner at the bar, that his fellow priſoner Palmer 
was in cuſtody for felony, can be no excuſe to him: for in 
each of theſe caſes, it ſeems, the offenders were doing an un- 
lawful act; and they muſt abide by all the conſequences of it, 
even conſequences that rendered them guilty of the higheſt 


crime, and ſubjected them to the greateſt puniſhment known 


to our Jaw, that for high treaſon. 


And now I come to the laſt objection, which (as I obſerved) 
ſeemed to ſtick with the court, namely, that Burridge, the 
priſoner at the bar, is not indicted for breaking the priſon, 
nor for reſcuing his fellow priſoner Palmer; but for aſſiſting 
him to eſcape, which is ſaid to be no more, than being ac- 
cellary after the fact to the felony of ſheep-ſtealing, which 
Palmer was convicted of; and if ſo, the indictment is ſaid to be 

Verk. Il. B þ wrong; 
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far 3 Act or tieſpaſs, was felony ; but Lais is een by the flatute of 1 Ed. 2. ſtat. 2. 
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wrong ; for that Buyiidge ought to be indicted as 
after the fact to Palver's felouy, and not as a Princig 
felon. 

But E 6 Ert, that 13 in tig Palne, 
who was in cuſtody for telony to eſcape, was himſelf guilty of 
felony, as a priucipal, and not an acceſſary only. In the 
next place, ſuppoſing that point to be againſt me, and that 
Burr:7zeve no more than an acceſfary aſter the fact, for having 
aliics Hahner, in cuſtody for felony, io eſcape out of priſon; 
yet Hill, I ok, the indictment is good, in regard Burridge 


is acid for aiding and aſſiſting his fellow priſoner Palner, 
then convictcd of frlony, to eſcape out of priſon; and if ſuch 


aiding and affiſting does make Burridge acceſſary, then he is 
dd das ſuch, and there is no need of mentioning the 
word acc n in the indictment. 

Firf?, I wake it, that Barridgęe's afiſting Palmer, PUP in 
cutoJy for flony, to eſcape out of priſon, was felony in Bu- 
riage, who thereby became a principal felon, and not an acceſſary 
only; aud that this aſſiſting of a felon to eſcape out of priſon 
vrhen in the hands of jullice, and ig cuſtody « of the law, is 
(as I may call it) a jubfawtive felony. 


In 24. 589. it is ſaid, that all d are the king's prilons; | 


and though divers lords of livertics and others may have the 
cuſtody thereof, yet ſtill they are the king's priſons, and 3s 
they are for the public good, ablolutely neceſſary in order to 
keep malc factors in ſafe cuſtedy until their trial, and if con- 
victed, untl they receive their puniſhment ; therefore it is 
ſal, iner reipublicæ gued carceres ſint in iuto. Where a man 
ſor auy capital offence is committed to priſon, he is preſumed 
to be in ſalud as well as arc cuſladid; and it is upon this pre- 
fumption of his being ſaſe in cuſtody, that his friends are per- 
mitted by law to comfort him, and to ſupply him with money, 
Ec. when in priſon. But to do this before impriſonment, is 
ſo far unlawful, as to render even his neareſt relations 
{his | wiſe only excepted) acceſſary after the fact in caſe 
of felony,, and principals in caſe cf treaſon where there 
are 0 acceſſaries. So great regard has been ſhewn for 


the ſafety of theſe priſons, that originally and at common | 


law, _ if A prifoncr broke priſen, though he was im- 


ayes G4 priſoncd 


WY Land 
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priſoned only for a debt or treſpaſs, and not for felony, yet it 
was felony for ſuch - priſoner to break priſon, Pult. de Pace 
347. b. 2 Infl. ubi ſupra. | Be g 

I muſt admit, that the ſtatute de frangentibus priſonam (taken 
notice of above) alters the law in that reſpect, by providing, 
that a priſoner who breaks priſon, ſhall not incur the guilt of 
felony, unleſs he be committed for felony, and in ſuch caſe his 
breaking priſon is by that ſtatute declared to be felony. There 
indeed the priſoner breaking priſon, though never convicted of 
the crime for which he was committed, yet may be tried for the 
felony in breaking the priſon the very breaking of the priſon of 
itſelf amounting to felony. Wherein, by the way, it is obferv- 
able, that by the letter of this ſtatute, only the priſoner breaking 
priſon is mentioned; and yet, the better to obviate the miſ- 
chief intended to be remedied, the act, though a penal one, is 
by an equitable conſtruction extended to a „ranger breaking 
the priſon; and therefore in Pult. de Pace, 147. b. Pl. 2. it 
is ſaid, if a ſtranger breaks priſon where one is committed for 
felony, this is felony; for at common law it was as much 
a felony in a third perſon to break priſon, as in the priſoner 
himſelf; and if a ſtranger breaks the priſon, in order to help 
a priſoner committed for felony- to eſcape, who does eſcape 


accordingly, this is felony not only in the ſtranger that broke 


the priſon, but alſo in the priſoner that eſcapes by means of 
this breach, as he conlents to the breach of the priſon by taking 


advantage of it, 


[ admit indeed, that in the principal. caſe here is no breach 
of priſon : but, ſtill the aſſiſting of the priſoner to eſcape out 
of priſon, by what means ſoever it is effected, is alike miſchiev- 
dus, and an equal obſtruction to the courſe of juſtice ; never- 


theleſs, forafmuch as the law, in the cafe of a breach of a 


priſon, depends upon the words of the act de frangentibus pri- 


/onam, I would chuſe to reſemble the preſent caſe of affiſting a 


tclon to eſcape out of priſon, to that of reſcuing a felon, both 
theſe being offences at common law. 

The Lord Hale, Pl. Cor. 116. ſays, that to reſcue a perſon 
under an arreſt for felony is felony; and that in like manner; 
the reſcuing a perſon under an arreit for treaſon is treaſon : 


and if this be fo, @ pari, or rather a fortiori, to aſſiſt a man that 


is in priſon for telony to eſcape out of priſon, is felony ; and to 
aliſt one impriſoned for treaſon to eſcape, muſt be treaſon. 
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Rxx v. The law ſays, that the perſon aſſiſting one in priſon for felony 
gr ny 1 to eſcape, contracts the ſame guilt upon himſelf, as the pri. 


ſoner that was aſſiſted to eſcape out of priſon was committed 
for; ſo that, to deter all perſons from being any way inſtru. 
mental in the eſcapes of theſe capital offenders, with a great 

exactneſs of juſtice, the law communicates the erime of the 
offender to the perſon aſſiſting him to eſcape. 


Now I conceive, that this aſſiſting of a felon to eſcape out 
of priſon renders the aſſiſtant a principal felon, and not an ac. 
ceſſary only to the felon eſcaping. In Stamford, Pl. Gr. 43. 


an 


H 


b. and Pulton de Pace, 144. Pl. 20. there is this caſe, which 
+ F400 SPI ſeems material to the principal one: if one does reſcue a man 


lony makes the arreſted or committed for felony, he 1s a principal felon, and 
reſcuer a prin- 


cipal felon, not not an acceſſary only; and (according to theſe authors) the 
an acceſſary 
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only, 


E495] 


reaſon is, for that this is a new felony of itſelf, though de- 


pending on the former, 


It ſeems plain, that where the Lord Hale, in Pl. Cor. 116, 


ſays, that the reſcuing a felon under an arreſt for felony is 
felony, by the words under an arreſt is meant a priſon; for 
every arreſt is an impriſonment ; Hale, Pl. Cor. 107. And it 
the reſcue of a felon when in priſon, makes the reſcuer 2 
principal felon, and guilty of a freſh and diſtin& felony ; then 
by the ſame reaſon, a perſon aſſiſting one in cuſtody for felony 
to eſcape out of priſon, is himſelf a principal diſtinQt felon, and 


not an acceſſary only. 


Beſides, in this caſe Burriage, the priſoner at the bar, is {© 
far from being an acceſſary, that he himſelf is capable of having 
an acceſſary: as if A. had hired Burridge to aſſiſt Palnur, 
then in cuſtody for felony, to eſcape out of priſon, and ac- 
cordingly Burridge had aſſiſted him for that purpoſe; then 


A. would have been the acceſſary in hiring Burridge to aſſit 


Palmer the felon to eſcape, and Burridge the priſoner, d. 
whoſe aſſiſtance Palmer had eſcaped, would have been the 
principal: but if Burridge were in this caſe but an accellary 
himſelf, as is contended on the other ſide, (which muſt be 
meant of an acceſary after the fact, for it cannot be pretended 
that be is an acceſſary before the fact) I ſay, if Burriage him- 
ſelf be but an acceflary, then he cannot have an accefſzr), 


for there cannot be an ORGY. to an accelſlary after the mw 
at 


De Term. S. Michaelis, 1735. 


But here I am ſenſible it may be objected, that there may be Rex v. 
an acceſſary to an acceſlary in the caſe of a felony ; and fo is BURN IDs. 


Ila, Pl. Cor. 219. Stamford, 43. b. Pult. 144. Pl. 19. 


To which I anſwer, that muſt be with this difference; There may be 
| an acceſſary to 
that there may be an aeceſſary to an acceſlary before the fact, 35 — 
but there cannot be an acceſſary to an acceſſary after the fact; fore the fact, 
3 „K: . ES but not to an ac- 
and this is the diſtinction taken in Fenk, Cent” 29. cap. 56. as ceflary after the 
for inſtance; if A. adviſe and procure B. to murder C. A. fo 
by this is acceſſary before the fact, and though but acceſſary, 
yet if D. receives and conceals him from juſtice, D. hereby 


becomes an acceſſary, though only to an acceſſary. | ; 


I 0 carry this caſe a little further: ſuppoſe B. that commit- 
ted the murder, is afterwards received and concealed from 
juſtice by J. S. who thereby becomes acceſſary after the fact, 
and then F. NM. receives and conceals from juſtice this J. S. 
the acceſlary ; this would not make of J. M. the receiver of 


the acceſſary after the fact, to be himſelf an acceſſary; the A" zcceſſary be- 
fore the fad 
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2 reaſon of which is, for that the crime of the acceſſary before guilty of a much if 
: the fact is much greater, and of a deeper dye, than that of the 89 i" 
« acceſſary after the fact: the acceſſary * before the fact (be it — 88 [! a 
g in murder or other felony) adviſes and incites the other perſon (476 4 
a to commit the crime, and bꝛing the firſt mover, is in a great | | f 
5 meaſure guilty himſelf thereof; whereas the acceſſary after 1 
1 the fact may be, and often is, perfectly innocent of the crime, | I \ 
knows nothing of it until committed ; only after it is over, in 
. receives the perſon that did the fact; in which caſe common 1 ; 
i0 compaſſion, good-nature and humanity may be in ſome mea- if 
ng ſure advocates for ſuch an offender, ſo as to mitigate his crime, | 1 \ 
er | x 1 
* But what can be ſaid in favour of the acceſſary before the | A 
14 fact, who in cool blood adviſes and ſets on another to commit | 1 
t murder or other felony ? the act of parliament (a) with great ( The fame as 
by juſtice takes away clergy from the acceſſary before the fact, fore the fact 5 
FY but does not take it away from the accellary after the fact. N 
r r 
ded Again: As Burridge, the priſoner at the bar, was in the 
im- ſame houſe, and fellow priſoner with Palmer, and is found by 
4 the verdict actually to have aſſiſted Palmer in his eſcape out 
Ch 


of priſon, Burridge muſt be intended to have been preſent with * 9 
B b 3 Palmer, Eo 
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Rex v. 
Bux RID GE. 


No caſe where 
one preſent and 
ainſting in the 
commiſſion of 
a cr. me, 15 held 
only an acceſſ- 
ary ; although 
one ho is ab- 
ſent at the time 
of committing 
the crime may 
de a principai. 


6 


M an indictment 
of one who is 
an accetiarv, no 


need of inſert- 


ing the word ac- 
ce ſlary. 


De Term. S. Michaelis, 1735. 


Palmer, while he was aſſiſting him to eſcape. And J do not 
know a ſingle caſe in the law, where, if one be preſent and 
aſhſting in the commithon of a crime, the perſon preſent ſhall 
be only an acceſſary. Cafes there are, where one who is abſent 
at the time of committing the crime, may yet in law be deemed 
a principal, as in Jaux's caſe, .4 Co. 44, 45. Halt's P. 
Cir. 216. 3 Inſt. 138. One laid poiſon with an intent to 


poiſon another perſon, and was abſent when that other perſon 


took the poiſon, and was killed; there the perſon laying the 
poiſon was principal in the murder; but I am at a loſs for an 
inftance, where any one preſent and affiſting was only held 
acceſſary to the felony, If one be preſent at the killing of a 
man, and comes there for that purpoſe, but does no act, being 


only ready to aſſiſt in the killing; this makes him a principal. 


Hale's Pl. Cor. 215, 216. Pult. 142. a. Pl. 4. And if 


being preſent, and only ready to aid, will make one a'prin- 
cipal, ſurely this cafe is ſtronger, where Burridge was not only 


Ay to aid, but en did aid andalift. 


But ſuppoſe for argument” s ſake, that 3 was not a 
principal felon; that he was no more than an acceſlary to 
Painer, who was in. priſon convicted of ſclony for ſtealing a 
ſheep; and that Burridge was acceſſary to him aſter the 
fact, in aflifting him to cicape out of priſon ; ; yet ſtil] the in- 
dictment againſt Burridge is right, and well maintained by the 
ſpecial verdict; he is indicted for having aided and. affiſied 
Paimer convicted of felony to eſcape. out of priſon; and the 
ſpecial verdict finds this part of the fact to be ſo; conſequent!y, 
if aiding and aflifting a ſelon to eſcape out of priſon does 
amount to make one acceſlary, then is Burridge both indicted 
and found guilty as ſuch; and there is not any neceſſity of 
inſerting the word acce/ſary in the indictment, the ſame bein? 
no technical word, no term of art, like the word burglariter fet 
burglary, prodizori? for treaſon, or rapuit for a rape: it my 
with equal reaſon be inſiſted, that the word principal 1s 3 
technical term, and that where the fact is, that one is principal 
in a murder, or other felony, he muſt be indicted as a' prin- 
cipal, as that in the preſent caſe Burridge, the priſoner at tie 
bar, ought to be named or indicted as acceſſary; but this is 
not ſo, neither are there any precedents to warrant it. 


| ; 4 
-% # ww 
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De Term. S. Michaelis 1725. 


*In Tremain's Pl. Ca. 288. there is an indictment againft one 
gane for robbing one Plumpton on the highway, and taking 
from him 30 J. and the ſame indictment is againſt Edward 
ſoy, for that the faid Foy, before the ſaid robbery, did incite, 
abet and procure the laid Stane to commit the fad robbery, and 
that after the ſaid robbery committed, and after the ſaid oy 
knew that the ſaid Stone had committed the faid robbery, be 

Ji did feloniouſly receive, entertain and comfort him. 
gene and Toy were found guilty upon this indictment, and 
were attainted, and afterwards pardoned ; and though it ap- 
pears that Ie, the acceſſary brought error to reverſe this at- 
tainder, and aſſigned errors; and though it alſo appears by the 
indictment and verdi ct, that Foy was acceſſary both before and 
after committing the robdery ; ſtill the word acceſſary is not ſo 
much as once mentioned in the indictment, nor is this aſhgned 
as one of the errors, as moſt certainly it would have bcen, if 


it had been thought to have been an error. This I take to 


be as ſtrong a precedent, as well can be of this nature, 


There is another precedent in the fame. book, ( 33) T he 


King verſus Ringreſe, where it appears, one was preſent and 


aſſiſted in the felony, which in law makes a principal; and yet, 


as in the former precedent the word acceſſary, ſo here the 


word principal was not mentioned in the indictment. So in 
Serjeant Hauins's Pl. Co. 2d Part, 315. it is ſaid, not to 
ſecm neceflary in any indictment or appeal againſt any one as 
acceſlary before the fact, to ſet forth the ſpecial manner by 
which he abetted, &c. but only to charge generally, that the 
priſoner felonice abettavit, incitavit & procuravit, &c. agreeably 
to which, and in the like general words, it is ſaid in our in- 
dictment, that the priſoner at the bar felonie? did aid and aſſiſt 
Paimer who was convicted of felony to eſcape out of priſon. 
From whence I would infer, that if it were admitted, that 
in this caſe Burridge, the priſoner at the bar, were no more 
than an acceſſary after the fact to Palmer, by having aſſiſted 
him to eſcape out of priſon when in cuſtody for felony; yet 
the indictment is good ; and that it is ſufficient for it to charge 
the fact; and if aiding and aſſiſting a felon to eſcape out of 
priſon makes one an aeceſſary, then Burridge is indicted and 


convicted as ſuch, and there is no need of mentioning the 


word acceſſary in the indictment. 
; Bb 4 | There 
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Rx v. 
BUR RI DGE. 


Wherever one 
eſcapes by 
means ot an 

in ſufcient in- 
diétment; as his 
lite was not 
thereby in jeo- 
pardy, he is li- 
able to be again 
indicted. 


De Term. S. Michaelis, 1735. 


There is only one thing more remains, which, though 
it does not now immediately and directly relate to the 
yet ſince it may in the event happen to have reference thereto, 


ſhould the other ſide prevail in bringing off the priſoner, by rez. | 


ſon of any inſufficiency in this indictment; and as the court 
was pleaſed to ſtir this point, and to mention it to the har, 
with an intention (I preſume) that it ſhould be ſpoke to, 1 
ſhall therefore endeavour to do ſo in a very few words, 


The point is this: ſuppoſe, for argument's fake, that this 
indictment of Burridge, the priſoner at the bar, is in any 


reſpect inſufficient, that he ought to have been indicted 26 


acceſſary after the fact, and by the word acceſſary; or, to have 
been indicted for a reſcous, inſtead of aiding and abetting: 
ſuppoſe, (I ſay) that for this or any other inſufficiency in the 
indictment, Burridge ſhould have the opinion of the court in 
his favour, what would the conſequence of it be ? 


And I take it to be very plain, to be a ſettled point of law, 
that the priſoner would be liable to be indicted and tried over 
again; and then probably the like evidence whereon he 
was convicted before, will convict him again: for though 
the rule be, that a man's life ſhall not be put in jeopardy 
twice for the ſame crime, yet this holds, and is applicable 
only, where the indictment upon which the priſoner is tried, 
is a ſuffictent indictment; for admitting that to be inſufficient, 
or to contain any miſtake, by reaſon whereof the priſoner 
eſcapes, in ſuch caſes, as all the books agree, the priſoner is 
not legitimo modo acquietatus, and then, in the eye of the lau, 
his life was not in jeopardy. The court ex cio ought, for 
the benefit of the priſoner, to take notice of the miſtake; 
and therefore in theſe caſes the priſoner may be again in- 
dicted, though for the ſame offence, Many caſes prove this; 
but Yaux's caſe, mentioned before, is very full and expreſs 
to the purpoſe ; it was thus: Yaux was indicted for murder- 
ing one Richard Ridley by poiſoning him, perſuading him to 
take a certain drink mixed with a poiſon called cantharides, 
in order to make him have a child by his wife. The jury 
found a ſpecial verdict (viz.) that Ridley was poiſoned by 
this poiſon, but that Yaux, the party indicted for this murder, 
was not preſent when Ridley took the poiſon, But it appeares 


to the court, that the indictment was inſufficient, it not being 


alledged 


% „ 


PER ee 
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De Term. 8. Michaelis, 1735. 


alledged with ſufficient certainty, that the party murdered took 
the poiſon, therefore the court gave judgment for Vauæ the 
party indicted, quod eat ſine die. 


Whereupon Yaux was indited a ſecond time for the ſame 
murder and the poiſoning of this Ridley, to which he pleaded, 
that he was auterfoits indicted, tried and acquitted of this 


murder, and pleaded over not guilty to the murder. But it 


being evident, that the former indictment was defective, in 
not having charged with ſufficient certainty, that Ridley, the 
perſon poiſoned, did receive and drink this poiſon; the 
court determined, that Vaux might again be indicted for the 
ſame fact for the reaſons above mentioned; and upon this 
new indictment Vaux was again tried, convicted and actually 
hanged. So that according to this expreſs reſolution, if the 
indictment againſt Burridge be inſufficient (as I hope it is not) 
he may be indicted over again for the ſame offence; and if it 
were ſo that he ought not to be indifted as a principal felon, 
but as an acceſſary only; even in that caſe it is determined in 
Keyl. Rep. 26. that if a man be indicted as a principal felon 
and acquitted, {till he may be indicted again as acceſſary 
after the fact, but cannot be indicted as acceſſary before the 
fat, becauſe with regard to an acceſſary before the fact, who 
adviſes-and procures the doing of it; this is as his fact »but in 


the principal caſe, it is plain that Burridge was not acceſſary 
before the fact, to Palmer's felony in ſtealing the ſheep, but 


only acceſſary after the fact. It is equally plain, that if this 
indictment ought to have been againſt Burridge for a reſcue, 
and if he ſhould evade, for that reaſon, the preſent proſecu- 
tion, (for which there ſeems no colour) ſtill he would be 
liable to be indicted anew for that reſcue, it being a different 
offence from what is charged in this indictment, and conſe- 
quently not pleadable in bar, From all which it muſt be 
evident, how little it will avail Burridge to get off upon an 
inſufficiency in this indictment, ſeeing he plainly will never- 
theleſs be liable to be indicted over again, | 


To ſum up all in a word or two: I hope it now appears 
that Palmer, when he was aſſiſted by Burridge to eſcape out 
of priſon, (the ſaid Palmer being under ſentence of tranſporta- 


tion for ſeven years) was then a felon, and continued ſuch 


|  uxtil his tranſportation and ſervice for ſeven years; that there 
are 
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indictment ? Secondly, Whether it be well charged, fo that 
the court can give Judgment upon it againſt the priſoner ? 


ud 
1 
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As to the firſt queſtion, one may conjecture, and it is but 
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Firſt general 
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queſtion. conjecu:e, that this indictment was framed and intended : 
to be grounded upon the ſtatute of 6 Geo. 1. cap. 23. ſet. 5. 3 
which makes it felony without benefit of clergy to aid or aſſiſt 


felons cenvict to make their eſcape out of the cuſtody of ſuch 
perſons 
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AN De Term. 8. Michaelis, 1735. 
i} Rex v. are no words * in the 4 Ces. 1. or any other ſtatute, intiding 
$ BuRRIDGE. Py, to a ſtatute pardon, until he has undergone this tranſ. 
"i 19482] portation and ſervice for ſeven years: that this is grounded on 
9 the reaſon of the thing, on the authorities I have cited, and 
3 upon the expreſs words of the act of 4 Geo. 1. and that in 
A conſequence thereof, if Palmer was, and continued a felon, 
i when Burridge aſſiſted him to eſcape ; this was felony in 
4 Burridge to give ſuch aſſiſtance. As to the ſeveral exceptions 
oe to the. indictment, I hope 1 have anſwered them all, and 
wy have likewiſe inewn, of what ſmall avail it will be to the 
1 priſoner, ſhould any of theſe exceptions ſucceed; fince the 
1 conſequence "of ſuch ſucceſs would be only, a freſh indict- 
8 ment for, a crime notorious to all the country ; ; and. of which 
58 the fame evidence which was given before, would again con- 
| . 0 vict the priſoner ; fo that it would only delay this tranſporta- 
A tion beyond ſea for ſeven years, which the ſooner it 1s begun, 
we will be the ſooner ended. But what I humbly inſiſt on is, 
1 that the point upon the ſpecial verdict is plainly with the 
4 crown; that the indictment is ſufficient notwithſtanding any 
+2 of the exceptions z and therefore pray judgment for the king, 
5 that the priſoner at the bar may be ordered to, be tranſported 
. for ſeven years, according to the ſtatute of + Ge. 1. 
5 es of 85 the ſixth of February, 1734 the Lord Hordwidhs Lord 
| I whe court. Chief Juſtice of the King's Bench, delivered the re ſolution 
4 Y of the court in theſe words: 

[7 3 In the argument of this cafe many objections have been 
C made by the counſel for the priſoner, which going princi- 
* pally to the indictment, ought firſt to be conſidered; for if 
_ the indictment doth not contain a ſufficient charge, the 
_ The obje&ions Verdict cannot ſupply it. Thoſe objections may be reduced 
. „ eee dee to, and conſidered under, two queſtions; Fit, What crime 
1 4831 of felony is charged upon the priſoner Thomas Burridge by this 
- MJ 

1} 

| {2 

5 


. 
5 us 


De Term. 8. Michaelis, 1735. 


perſons to whom they have been delivered in order to, be Rex v. 
tranſported z but it is ſo plain that the fact laid is not brought BuR RIDE. 
within the material proviſions of that law, that it was ex- 

preſsly admitted by the counſel for the king x not to be main- 

tainable on this foot. 


However, it has been inſiſted, that wilfully aidiog and 
aſſiſting a felon convict, adjudged to be tranſported, and com- 
mitted to gaol, there to remain till he ſhall be tranſported, 
to eſcape out of ſuch gaol, is by law, felony; and it has been 
put two ways, Firſt, As a new principal felony, ſubſtantive 
and diſtin from the felony of William Palmer, the felon 
convict, who lay under the judgment of tranſportation ; or 
gecondiy, As acceſſary to Palmer's felony after the fact. 
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Fir/?, It has been endeavoured to prove this offence to be 
2 new principal felony diſtinct from Palmer's crime, as a 
breach of the priſon, and letting a felon therein go at large; 
or as a reſcue of a perſon arreſted and in cuftody for felony, 
[both] which were felony at common law. 


But there is no colour to ſupport this indictment as for an 4841 | 
offence of breaking the priſon, becauſe no breach of it is laid, In an indict- 
ment for an of- 

which according to all the books is in that caſe neceſſary, fence of break- 
All that is ſaid here is, that the priſoner aſſiſted Palmer to b P'ii9ns ne- 


ceſſary to lay 
eſcape, by means whereof he did eſcape, which might be an actual breake 


either with the confent of the gaoler, or by going out of the Ts 
priſon, the doors being open; neither of which would be a 
principal felony in the priſoner. So is Stamford Its. &« 
2 Inſt. 589, 592. in my Lord Cote's commentary on the ſta- 
tute de frangentibus priſonam, and Hale's PI. Cs. 108. in all 


which caſes it is agreed, that an actual breaking muſt be 
alledged. 


We are alſo of opinion, that there is no better ground to 11 8 
Gr : | N indictmen 
ſupport this indictment as for a reſcue of Palmer. I believe for a reſcue of a 


no man ever ſaw, either in authority, practice or precedent, — tao 
an indictment for a reſcue without the word reſcuſſt; and 3 Wen 1 

certainly that muſt be charged, or ſomething equivalent to it, muſt be uſed, to | 
to ſhew that it was forcible, and againſt the will of the officer pr" "on 


who had the priſoner in his. cuſtody. So is Dyer 164. b. 7 — 
Weſt's Precedents, Tit. Indiciment, ſect. 176. 181. But not- 93 


withſtanding any thing charged in this indictment, it might be 


a volun- 
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One maß de an 
acceilury to 4a ice 
tony after the 

fact, by aflifing 


a felon convict, 


being in cuſtody 
under ſentence 
of tranſport: a 
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a voluntary eſcape by conſent of the groler, as I ſaid before, 
and conſequently no reſcue. 


But to this it was ſaid, chat to aſſiſt a felon to efcape out of 
prifon, in any manner or ſhape, is equally miſchievous, and 
tending to obſtruct the juſtice of the kingdom; and the rule 


is, intereft reipublice ut carceres ſint in tuto. 


This is very true; but the inference drawn from it is not 
right; for this will not warrant us to invent or create new 
felonies ; we muſt take them as the law of the land has made 
them, and if that is defective, it belongs to the legiſlature, 
whoſe proper power it is jus dare, and not to the judges, whoſe 
office is only jus dicere, to ſupply that defect. | 


Secondly, The other method taken to prove the offence 
charged in this indictment to be felony, was by ſhewing that 


the priſoner at the bar, by aſſiſting Palmer to eſcape, became 
acceflary to Palmer's felony after the fact. 


And we are all of opinion, that a man may become an ac- 
ceſſary to a felony after the fact, by aſſiſting a felon convict, 
being in cuſtody under a ſentence of tranſportation, to eſcape 
out of priſon ; provided it be ſuch an aſſiſtance as doth in law 
amount\to a receiving, harbouring or comforting ſuch felon, 


tion, to etcape out of priſon. 


Indeed, before the ſtatute of 1 Anne, ſeſſ. 2. cap. q. if the 
principal was convicted only of a clergyable felony, and had 
his clergy allowed; or ſtood mute, or peremptorily challenged 
above the number of twenty jurors, the acceſſary could not be 
arraigned; by this means acceſſaries to very flagrant crimes 
frequently avoided all manner of puniſhment ; and therefore 
the act provides, that in all thoſe caſes it ſhall be Jawful to 
proceed againſt any acceſſary, either before or after the fact, 
in the ſame manner as if ſuch principal felon had been. attainted 
thereof, notwithſtanding any ſuch principal felon ſhall be ad- 
mitted to the benefit of his clergy, pardoned, or otherwiſe 
delivered before the attainder, 


The great objection to this, and which has been much 
laboured by the counſel for the priſoner, is, that at the time 


of 
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of this fact committed, Palmer was no felon, and conſequent- 
ſy there could be no acceſſary where there was no principal; 
for that the allowance of the benefit of the ſtatute, and ſen- 
tence of tranſportation given thereupon, do, without more, 


in judgment of law, amount to a pardon. 


This objection opened the way to a very wide field of argu- 
ment concerning the effect of the allowance of elergy, without 
actual burning in the hand, before the ſtatute of 4 Geo. 1. 
cab. 11. for tranſportation of felons; and what alteration has 
been made by that ſtatute in the law upon this head. 


I ſhall not ſpend the time of the court by entering into a 
detail of this matter, as it ſtood before the ſtatute of 4 Geo. 1. 
becauſe it will not directly lead to the judgment to be given in 
the preſent caſe ; but I ſhall chooſe to refer you to three 
caſes, in which, veing taken together, you will find all the 
hiſtory and learning of the law on this topick fully ſtated by 
infinitely abler hands; by my Lord Hobart, in the caſe of 
Sear! verſus Milliams, p. 288. by my Lord Chief Juſtice Holt, 
in the caſe of the appeal between Armſtrong and Liſle, pub- 


| liſhed at the end of Kelynge 93. and by my Lord Chief Juſtice 


Trey, with admirable clearneſs, in the trial of the earl of 
[Varwick for the murder of Mr. Cote, in the fourth volume of 
the State Trials, p. 383. The ſubject has been ſo much 
exhauſted by theſe eminent ſages of the law, that, without 
repeating their reaſoning, I chall only make uſe of the conclu- 
ſion from them in anſwer to this objeCtion, and that is, that 
by the true conſtruction as well as the words of the ſtatute of 
18 Elix. cap. 7. which takes away delivery to the ordinary 
and purgation, burning in the hand, as well as the allowance of 
clergy, was neceſſary to the priſoner's diſcharge from the fe- 
lony, and to conſtitute the ſtatute-pardon (as it has been 
called) in all caſes where by law burning in the hand gt 
acJuaily to take place, Therefore, before the act of 4 Geo, 1. 
if an offender, after clergy allowed, had eſcaped before he had 
been burnt in the hand, I hold clearly that he would ſtill have 
remained a felon convict; and a ſtranger by unlawfully re- 
ceiving or comforting him, might have become acceſſary to 


hand, he would have continued 2 felon, and a ftranger by unlawfully receiving him, 


IEC cell. 11s felony after the fact. 
become ac Tary to his fel y fter the fact 
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By 18 Elis. cap. 
7. actual burn- 
ing in the hand, 
as well as the 
all wance of 
clergy, was nes 
ceſſary to diſ- 
charge the pri- 
ſoner from the 


felony; and 


therefore, if be- 
fore 4 Geo. 1. 
cap. 11. an of- 
fender after 
clergy allowed, 
had eſcaped be- 


fore he had been 


burnt in the 


his 


&c. might have 
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* where burning ought to be.” 


De Term. S, Michaelis, 1735. 
his ſelony after the fact. This moſt plainly appears by the 


reſolution of the Judges delivered by my Lord Chief Juſtice 


Treby, in my lord Wartoicł's caſe which I have mentioned, 


But to this doctrine ſome objections were made, drawn 
from the very caſes which I have mentioned. And firt | 
was objected, that in the caſe of Szar/ and Williams, my Lord 
Hobart, and the whole court of common pleas held, that 
Searl was intitled to the full effect of his ſtatute- pardon, 
though he only had clergy allowed, and was not bunt in the 
hand. 


To this I anſwer : This reſolution was very right, becauſe 
he was clerk in holy orders, who by the ſtatute is exempted 
from being burnt in the hand; and therefore it doth not con- 
tradict my rule, to which you obſerve L added this limitation, 
in all caſes where by law burning in the hand ought aftually to tals 
place. Agreeably to this my Lord Hobart, juſt at the end of 
the caſe, hath theſe words: where the ſlatute ſays, gan burning 


in the hand according to the ſtatute in that bebalh, ©; it import 


24 Objef. That the king may pardon the burning, and yet 
the offender ſhall, in that caſe, have the full benefit of the 
diſcharge. 

Anſio. This likewiſe is within the conſtruction of the ſta- 
tute, and the rule I laid down; for, the pardon interpoſing, 
it is not a caſe, where by law burning in the HANG ought to 
take place. 


zd. Olject. That admitting burning to be, in ſome Fa 
neceſſary to the diſcharge by the ſtatute, yet it is not to be 
underſtood of actual burning, but only of the judgment guid 
cauterizetur; and the judgment of tranſportation which had 
been given againſt Palmer in this caſe, is at leaſt equal to 
that. | 

Anſw. But, as no authority or judicial opinion was cited 
for this, ſo there is no ground for it. It is contrary to the 


words of the ſtatute of 18 Eliz. which ſays, after clergy ellewes 
and burning in the hand, not after being atjudged, or ordered to 
be burnt in the hand. 


It is contrary to the opinion of the 
judges 


* —vy— 1 
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zudges in the earl of Wurwicl's caſe, and contrary to the form Rx v. 
of pleading auterfoits convict of manſlaughter to an appeal of BuzxrIDGE. 
murder; for there the appellee doth not only ſet forth the 
judgment of allowance of clergy, & quod in (ave ſud manu 
-auterizetur, but goes on and ſhews the execution of it by 1 
gurning. So is the plea in the caſe of Armſtrong and Liſle, 
Kelpnge 93. 2 | 

4th. Object. But from the report of this caſe of Arm/frong 
and Liſle, a further objection was taken; for there 1t 1s allow- 
ed by my Lord Chief Juſtice Holt, that, if a man be convicted [ 489 
of manſlaughter, and prays the benefit of his clergy, and the 


court reſpite ĩt upon 2 curia adviſare vult, and remand him to 


gaol, he may plead it in bar to an appeal; and yet in ſuch a caſe 
there can have been no 4raing, nor ſp much as a judgment 
for burning. | 


Anſio. This is certainly law, and warranted by the caſe Where by the. 

, . : delay or doubt 

of Burgh verſus Holcroft in 4 C. 45, 46. but it doth in no ee e 
iſe i for it deper articular reaſon, priſoner con- 
wiſe impugn my rule ; for it depends upon a par _— ee 
which has no relation to the general queſtion, and which is gughter has 
, . + tunit 

expreſely given in the report, (viz.) that the delay er doubt of o 3 


1 * „ My Lord bis clergy, or if 
the court foal never turn to the prefudice of the party. My ir 
Chief Juſtice Holt goes further, and admits, that if a man ed it, and the 


ſhould be convicted of manſlaughter, and the court ſhould not a _— 
call him to judgment, whereby he would not have the oppor- W N 
tunity of demanding his clergy, which he is not to have with- and ſhewn tpe- 
out a demand; or at leaſt if he had demanded it, and the court „ 
ſhould make no record of it, yet he might plead it, thewing 1 the 
the ſpecial matter; becauſe it is the delay and default of the N 
court, which ſhall not occaſion a detriment to the priſoner. 

But none of theſe caſes prove any thing againſt the general 

rule; and it is obvious to obſerve, that they might as well be 
produced to prove, that the prayer of clergy, or allowance of 

ciergy, is not neceſſary to the diſcharge by the ſtatute, as that 


burning in the hand is not ſo. 


Thus the law being clear, that burning in the hand was Alterations 
A 7 made D Ge . 
neceſſaty before the making of the act cf 4 Geo. I. for 16 92a 


: tranſportation 
of felons, whereby the judgment of tranſportation, with regard to perſons convicted of clergyable 


felonies is plainly and clearly put only in tae place of the judgment for burning in the hand, not 
nde place of actual DUrninge | 


tranſportation 


De Term. S, Michaelis, 1735. 


Rex v. tranſportation of felons, let us now inquire what alteration has 
BURRIDGE. been introduced by this new ſtatute, Upon this the queſtion 
[490]. is in ſhort, whether it has put the judgment of tranſportation 
in the place of afual burning in the hand or only in the 

place of the judgment for burning in the hand? If it ha 

put the judgment of tranſportation in the place of au 

burning in the hand, then the objection is right, that Palner 

was diſcharged, and become no felon; if it has put it only in 

the place of the judgment for burning in the hand, then the ob- 


jection is ill- founded, and Palmer remained a felon convict not 
pardoned. 


Nov the words and intention of the ſtatute are as plain as 
any compoſition or piece of writing can poſſibly be, that the 
judgment of tranſportation is put only in the place of the juch- 
ment for burning in the hand; and the actual tranſportation and 
ſervice in the plantations is put in the place of the au, burning, 
The very firſt clauſe in the ſtatute is, © that the court, inſtead 
of ordering (that is, adjudging) any ſuch offenders to be 
e burnt in the hand, may order and direct that ſuch offenders 
« ſhall be ſent, as ſoon as conveniently may be, to ſome of 
e his majeſty's colonies and plantations in America, for the 
© ſpace of ſeven years; and that the court before whom they 
cc were convicted, or any ſubſequent court held at the fame 
place with like authority as the former, ſhall have power 
ce to convey, transfer and make over ſuch offenders, by order 
« of court, to the uſe of any perſon or perſons who ſhall con- 
cc tract for the performance of ſuch tranſportation, to him or 
cc them, and his and their aſſigns, for ſuch term of ſeven years.” 
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One would have thought this had been plain enough; but 
the legiſlature, in order to declare their own meaning, and put 
it beyond all doubt, have added a ſubſequent clauſe, whereby 
it is enacted, © that where any ſuch offenders ſhall be traul- 
te ported, and ſhall have ſerved their reſpective terms according 
ce to the order of any ſuch court as aforeſaid, ſuch ſervices 
ce ſhall have the effect of a pardon to all intents and purpoſes, 
« as for that crime or crimes for which they were ſo tranſport- 
« ed, and ſhall have ſo ſerved as aforeſaid.” I will forbeat t 
comment upon this clauſe, becauſe I cannot make it clezre!: 
one may turn and ſhew a very plain thing in different lights 
but it is impoſſible to make it more plain, 


But 
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But to this an objection was made by the priſoner's counſel, = 9. 
55 | that, it being only an affirmative clauſe, without any nega- n 
five words, cannot take away any diſcharge ſuch felon ordered 
to be tranſported, would have been intitled unto without it; DH 
and that he is abſolutely diſcharged by the precedent clauſe in £5 


4 this act, which takes away the burning in the hand. "a 
: To which I anſwer, that, though I admit that a new Tn abate 5. 
affirmative law, without negative words, ſhall not in many e e 
* caſes repeal or take away the force of a former law ſubtiſting e, e 
1 before that was made, and independent of it; yet an affirma- guive words, 
| tive clauſe in an act of parliament may explain and reſtrain |? e 
other clauſes in the ſame act of parliament: the whole act force of a for- 9 
52 muſt be conſtrued together and intire, and when the legiſla- — | 
he ture have declared their own ſenſe, and given their own ex- ® 
1 poſition at what time the intended diſcharge or pardon ſhall | ; 
nd take elle it is not in the power of the Judges to make it | 
of take effect ſooner, and render this clauſe wholly nugatory. | | 
x But what is the diſcharge enacted by the former clauſe, and N | 
"E how is the burning in the hand taken away? is it taken away „ 
7 al)olutely, or only jſub mode? moſt clearly only ſub mods. [ 492 1 
BY Another thing is ſubſtituted in the place of it; igſtead of being 
hey ordered to be burnt in the hand, the offender hall be ordered to 
TY be tranſported to ſome of his majeſty's plantations for ſeven 
= years; but that judgment muſt be carried into execution, as 
1 the judgment in lieu of which it comes was to have been 
3 before; and if it had ſtood merely upon the force of this firſt 
5 clauſe, I ſhould have thought the conſtruction would have been 
= juſt tne ſame, | 
1 So much of the debate at the bar turned upon this point, 
| put that I nave thought fit to ſay thus much, in order to ſettle the 
eb) IP upon it, and to prevent any miſapprehenſion that might 
21 arite from the judgment the court is about to give in this 
xding cauſe, as if any doubt remained, whether a man might aſſiſt a 
1905 felon convict, lying in gaol under ſentence of tranſportation, 
poſes, 5 break priſon, or reſcue hi n, or receive or harbour him, 
ſport- without incurring the guilt of felony. Such a notion going 
s abroad might greatly weaken the ſecurity for the cuſtody of 
2arer: ſuch felons. | 
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In all indict- 
mears again't 
one for being 
arcaſſary after 
the fact, by re- 
ceiving, har- 


| bouring, & a 


felon, it is ne- 
ceilary to charge, 
that the deicn- 
dant knew the 
principal was 
guilty or con- 
victed of felony; 
and the omil. 
fon of this ne- 


Hir) ingiedient 


is nat to be 


helped by the 


finding of the 
ver dict; eſpe- 


De Term. S. Michaelis, 1733. 


But after all, the judgment of the court will fall under the 

ſecond general queſtion, which is, whether the offence be wel 

charged in this incictment, ſo as that the court can give judg. 
ment upon it againſt the priſoner ? 


I have already thewn; that this indiQtment cannot be ſup. 
ported as for a felony in breaking the priſon, or reſcuing Palmer, 
therefore nothing remains but to conſider, whether it has 


ſufficiently charged this laft offence of an een to Palmet's 
felony after the fact. 


And we are all of opinion it has not; and that it is mate- 
rially defective in many things neceſſary to an indictment 
againſt ſuch an acceſſary. 


Firſb, It is not charged that the priſonet at the bar knew that 
Palmer was guilty, or convicted of felony : this is an eſſential 
ingredient in all indictments againit a perſoh who becomes an 
acceſſary after the fact, by receiving barbouring or comforting 
a felon. So is Braclon, lib. 3. De Corona, cap. 13. ſetti 1. & 1. 
Stamf. 41. b. 3 Inſt. 138. Hale's Pl. Co. 218. Co. Ent. 56, 57. 
Raſt. 43. b. 47. 4. 50, 53, b. 54. a. This general rule has 
not been diſputed, but ſome diſtinctions have been taken to 
excuſe the Want of it in this indictment; as firſt, that it ap- 
pears here that Burridge was a fellow priſoner in the ſame gaol 
with Palmer, and therefore it muſt be preſumed he had no- 


tice of Paimer's felony or conviction. 


cially it _ verdict does not find the fact of notice, but only what 1s evidence thereof. 


Anjw. But this appears by the ſpecial verdict only, and not 
by the indictment ; and, as I ſaid at firſt, the verdict cannot 
ſupply a material defect in the charge; neither, if the queſtion 
was upon the verdict, ſhould I think it ſufficient ; becauſe it 
is not the ſact of notice, but only evidence of it. So in the caſe 
of the King and Plummer, Kelynge, 111. it is laid down by 
my Lord Chief Juſtice Ht, that the jury might well have 
found that the fuzee in that caſe was diſcharged agaitiſt the 
king's officers; but ſince they have not found that matter, 
we are, ſays he, confined to what they have found poſitively, 
and are not to judge the law upon the evidence of a fact, but 
upon the fact as it is found. Thus alſo was the fe- 
ſolution of the court in the late cafe of The King and 11 


gin, Mich. 4 Ges. 2. P. R. 


Secondir, 


q andlt, 


De Term. 8. Michaelis, 1735. 


Secondly Another diſtinction made was, that it appears by 


the indictment that Palmer was convicted by verdict in the 


{ume county in which the offence of the acceſſary is charged 


"to have been committed, and the law preſumes notice to all 


in the ſame county, but not in a foreign county. For this 
Fitzherbert, tit. Corone Pl. 377. Stam. 41. b. and Hale's 
P.. C. 218. were cited. | 


Aſo, The note in Fitzh. is mentioned ta be in Hilary 
term, 12 Edw. 2. but J cannot find any ſuch cafe or opinion 
in Maynard's Year-book of that term; beſides it is a very 
„Nota, That if 
da man is indicted of a reſcue of a perſon outlawed in the 
© ame county, he ſhall loſe life and member, othes wile if in 
another county.” Nothing is here ſaid of notice, and, 
taken generally, the paſſage is certainly not law: but ſup- 
poſe this to be looſely ſaid in one or two books, yet it is a 
harſh doctrine, and I cannot find any judgment founded upon 
it; nay it is ſtrange, how ſuch a difiinftion could be made 
at common law upon the point of &nawledge in the aceeſſary; 
begauſe, before the ſtatute of 2 & 3 Ew. G. cap. 24. was made, 


looſe note, and ſcarcely intelligible : 


any perſon, who in one county received a felon that had com- 


mitted a fetony in another county, could not be puniſhed at all 
tor want of trial, and conſcquent]y the ſufficiency of notice could 
zt that time never came in queſtion in ſuch a caſe, 


And therefore my Lord Iſal, though he ſets it down as 
the opinion of ſome others, yet gives his own opinion to the 
contrary. The whole paragraph runs thus: — “ Every receipt 
to make an accellary, muſt be, knowing him to be ſuch ; but 
© if a man be attaint of felony in the county of A. the law 
©* preſumes notice thereof in the fame county; therefore the 
receipt of him in the ſame county ſeems acceſſary; contra, 
if in another county. J/idetur cognitio requiſita in ut rogue. 
and I take theſe latter words to be his (2) own ſentiment. 
[ have ſeen a manuſcript note of a very learned judge upon 
this paſſage in Hale's Pl. C. in the following words :— Mes 


ſemble que tiel legal notice neſt fufgcient a faire un criminal, 


4 : 5 N i 5 
coment foit ſufficient q; rendre !ny reſponſible in matter civil : 


_E coment eft doubt en ceo: iſſint il n'eſt acceſſary ſans actual 


* notice.” See alſo Dalton, (laſt edit.) 530. Stamf. 96. 


Rex v. 
BurRinGE. 
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(a) See the 
paſſage tran- 
Icribed from the 
Lord Hale's _. 
Hiſtory of the 
Common Fleas 
of the Crown, 
inſerted, by wav 
of note in rhe 
Reporter's argu- 
ment, aint” 
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In an indiAment 
againit one as 
ac ceſſaryafterthe 
fact co 2 fclony, 
by receiving, &c. 
the principal, 
who was out- 
lawed, or at- 


tainted in the 


ſame county, 3t 


ov7Ht to appear; 


th. the party 
tecttwing, &c. 


De Term. S. Michaelis 1735. | 


Mr. Lambard, in his Juſtice of Peace, hath this paſſage, 

+ 293. There is ſome opinion, that a man ſhall be an 
acceſlary for receiving a felon attainted, (eſpecially in the 
ſame county) though he know not of the attainder at all; 
for every man, ſay they, is bound to take knowledge of 2 
matter of record, at leaſt in the ſame, though not in a 
foreign, county. But Brafon very reaſonably requires a 
right and direct knowledge in the parties to make them ac. 
ceſſary, as well in the one caſe as the other; for albeit a 
record, and eſpecially the pronunciation of an outlawry, be 
ſo notorious, that every man may eaſily; come to know the 
ſame, yet were it an over-great extremity that each man 

| ſhould, upon the peril of as own life, inform himſelf, and 
take underſtanding of it.” 


This reafoning of Mr. 5 appears to be very judici- 
ous ; and upon the whole of this point we all think, that the 
true way of underſtanding theſe books is, that an outlawry or 
attainder in a particular county may, as the caſe may hap- 
pen to be circumſtanced, be ſame evidence to a jury of notice 
to an acceſſary in the ſame county; but that it cannot, with 
any reaſon or juſtice, create an abſolute legal preſumption of 
notice, ſo as to excuſe the not charging the fact to be done 

ſerens or ſcienter in the indictment, as it is here, 


did it tctens or ſclenter, otherwiſe it will not amount to an abſolute legal nn ſo as to excuſe 


uch omen. 


In criminal 
Safes, though 
the county de 
in the margin, 
yet the place 
where the fact is 
ſuppoſed to be 


Beſides, if this could be ſo, the fat charged in this indiCt- 
ment to be done by the priſoner, is, in ſtrictneſs, not charged 
to be done in the county of Somerſet, where the conviction 
was: it is laid, that after the judgmeat of tranſportation 
Palmer was committed to the cuſtody. of the keeper of his 
majeſty's gaol at ſucichefler, in the ſaid county, there to remain 
until he ſhould be tranſported ; and that afterwards, to wit, 


on ſuch a day, Thomas Burridge, at Ivelcheſter aforeſaid, (with- 


out ſaying in the ſaid county) wilfully and feloniouſly aided 
and aſſiſted him to eſcape out of the ſaid gaol. 


Now it is not laid, that this fact of aiding and aſſiſting was 
done with force, nor that Burridge was preſent at the ſcape; 
and therefore the aid and aſſiſtance might be afforded in 2 
different county, and we cannot take notice, that the whole 


donc, muſt in the indictment be laid to be in com” preedict'; otherwiſe in civil caſes. 


townſhip 


De Term. S. Michaelis, 17 35. 


townſhip or vill of Tvelchefler is in the county of Somerſet. Rex v. 
1 Sid. 345, Parker verſus Ladd, in aſſumpſit, Salep was in the BurRIDGE.” 
margin, and the declaration fet forth the promiſe to be made- [ 497 ] 
apud Salop, without ſaying predid?”, or in com" predief, 
which the court held to be well enough in a declaration, and 
that the form in the Common Pleas is always ſo, but declared 
that it would clearly be ill in criminal caſes, Paſche. 12 . 3. 
g. R. Rex verſus Foſſet, it was held that in an indictment, 


„ 


'A if the county is in the margin, and the place where the fact is 

de ſuppoſed to have been committed, is not ſaid to be in con? 

he pred”, it is ill, but that it would be good in a declaration. 

_ Thirdly, Another exception was, that it is not alledged that 

nd Palmer was in priſon for the ſame felony whereof he was con- 
victed, or for any felony at the time the priſoner at the bar 

i- aſifted him to make his eſcape, | 

be 'The anſwer given to this was, that in the ſpecial verdict 

* it is found that the priſoner did wilfully aid and aſſiſt William 

* 


Palmer, ſo . in cuſtody as n to . out of the ſaid 
gaol. 


But, as I ſaid before, the finding of the jury will not aid 
the indictment, and therefore this is no anſwer; and we all 
think that for this omiſſion the charge 1s uncertain; for it may 
be true, that in January Palmer was committed upon the 
judgment of tranſportation, and in Oober following (as it is 
ner bere laid) the priſoner at the bar might aſſiſt him to eſcape, 


red and yet he might have been legally diſcharged, and again com- 
Hon mitted for another matter, as in treſpaſs, Ec. in the mean 
tion time. In Dier 364. b. which I mentioned before, it is laid 
* his that the officer cepit & arre/tavit the priſoner, & ipſum in ſalud 
in ſus cuſlodid adtunc & ibidem þabuit & cuſtodivit, quouſque the 
wit, cefendants ipſum e cuſtod prædict' felonice ceperunt & reſcuſſe. 
vith- Another exception was taken to this ann for want of [ 498 
aiced being laid vi & armis. 
The anſwer to which was, that it is aided by the ſtatute of Quezr. whether 
"Oe 27 H. 8. cap. 8. but the caſes upon this are ſo various, and 3 
"a diſagree ſo much, whether the want of vi & armis, or only of the words 


: SORES . 4 5 gladiis, baculis 
of the words, viz. gladiis, baculis & cultellis, which was the & cultellis, be 


by the ſtatute of 
37 H. 8. cap. 8. aided in indictments of this nature. 
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De Term. 8. Michaelis, 173 5. 


antient form, are aided by that ſtatute, and it is a point of ſu 
great conſequence, that we think it more proper to decline 
giving an opinion upon it, till a caſe ſhall happen wherein it 
ſhall be neceſlary to be determined; for at preſent we are of 
opinion, that, upon the other exceptions before mentioned, 
the indictment is inſufficient in law, and judgment cannot be 
given upon it againſt the priſoner. 


This, being the opinion of the court, gives riſe to a ſubſe. 
quent conſideration, what judgment ought to be given for the 
priſoner, whether to diſcharge him of this indictment, or to 
quaſh it? And we are all agreed that judgment ought to be 
given to diſcharge the priſoner from this indictment. 


I can find but one caſe wherein it was done otherwiſe, and 
that was The King againit Keites, Hill. 8 . 3: B. R. 5 Mad. 
287. Skin. 666. At the gaol- delivery for the county of 
Jiilts, Mr. Keites was indicted of murder at common law, and 
alſo on the ſtatute of ſtabbing, for killing his ſervant ; and a 
ſpecial verdict was found, which being removed into this 
court, the queſtion was, whether the fact amounted to murder, 
or only manſlaughter ? after two arguments, the court thought 
the ſpecial verdict was ſo uncertain and imperfect, that no 
judgment could be given upon it; and a doubt ſeems to have 
ariſen, whether a venire facias de novo could be awarded in a 
capital caſe. To avoid this queſtion, my Lord Chief Juftice 
Hel: himſelf on the laſt day of the term took ſeveral exceptions 
to both the indictments, for which a rule was made that they 
ſhould be quaſhed. T have cauſed a ſearch to be made, and no 
judgment is entred on the record, but I haye found the rule 
in the office book, and the priſoner was bailed to appear at the 
next aſſiſes. This paſſed on the laſt day of the term, and [ 
do not find by my manuſcript report of the cafe, which was 
taken by a very learned hand, that any oppoſition was made 
by either fide to the quaſhing of the indictment, The ground 
the court went upon ſeems to have been, that Keites was cer- 
tainly found guilty of felony in killing a man; but what 
kind of felony it was, whether murder, or an aggravated man- 
flaughter, was uncertain; and therefore it was fit to be left 
open to ſome method of re- examination. 


But 


lat 


De Term. S. Michaelis, 1735. 


Bat the preſent caſe differs materially ; for as this inditment 
has not well charged a felony, ſo the ſpecial verdict has not cer- 
rainly found any upon the facts therein ſtated ; and therefore 
it is totally uncertain whether the priſoner at the bar be guilty 
of any felony at all, or only of a miſdemeanor. Suppoſe the 
priſoner had demurred to this indictment, and the king's at- 
torney had joined in demurrer, and the matter of law had 
been argued, the judgment given thereupon muſt have been 


a judgment of acquittal. So, I apprehend it would have been, 


if the jury had found à general verdict that he was guilty, 
and afterwards the judgment had been arreſted for defects in 
the indictment, And the like reaſon does in juſtice hold here, 


Rkx v. 
BUR RID OGE! 


Where the in · 
dictment bas 
not well charged 
a felony, nor tha 


| ſpecial verdict 


certainly found 
any.upon the 
facts therein 
tated, and con- 
ſequently it is 
uncertain whe- 
ther the priſon- 
er be guilty of 
any felony at 
all, or only of a 
miſdemeanor; 
or where in ſuch 
caſe the pr-ſoner 


demurs to the indictment, and the Attorney Gem Joins in demurrer whereon the matter in law 
is argue1; or where the jury has found a general veraid that the priſoner | is guilty, and afterwards 
judgment is arreſted for detects in che indicment! in all theſe cules the judgment given mutt be a 
jaigment of acquittal z but this will be no bar to another indictmeht conſtituting a different 


oftence., 


From hence no inconvenience can ariſe; for this judgment 
can only go to the fact here charged; but will be no bar to a 
new indictment containing a fact /o deſcribed, and charged 
with ſuch circumſtances as to conſtitute a different offence. 
Therefore upon the whole matter judgment muſt be entered 
for the priſoner, and he muſt be diſcharged from this indict- 
ment. 

Note; at the prayer of the king's counſel, the return to 
the habeas corpus was read, whereby it appeared that the pri- 
{oner ſtood likewife charged with a commitment by a juſtice of 
peace to Ivelcheſter gaol for a miſdemeanor, of which he had 
confeſſed himſelf guilty before the juſtice ; he was therefore 
remanded back to Newgate, to be there kept in ſafe cuſtody 
until he ſhould be from thence diſcharged by due courſe of 
law. Aſter which the priſoner was indicted anew at the next 
aſſiſes held for the county of Somerſet, and being convicted on 
luch indictment, was tranſported for ſeven years. 


The inditment on which the priſoner was tried a ſecond 


time, being ſettled by advice of counſel, was as follows ; 


HE jurors for our ſoveteign lord 
the king, upon their oath preſent, 
tht heretofore, that is to ſay, at the general quarter 
leſions of the peace of our ſovereign lord the king, held 
at ell, in and for the county of Somerſet, upon Turf 

2 | day 


Somerſectſhire. 
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day (to wit) the eleventh day of January, in the fifth year of 
the reign of our ſovereign lord George the ſecond, by the grace 
of God, of Great Britain, France and Ireland, king, defender 
of the faith, and ſo forth, and in the year of our 
Lord one thouſand ſeven hundred and thirty-one, before 
Thomas Carew, eſq; James Strode, eſq; Themas Cowarg, 
elq; Richard Comes, eſq; William Long, eſq; Foſeph Breun, 
elq; William Churchey, elq; William Jones, eſq; Thomas 
Palmer, eſq; Adam Martin, eſq; Philip Sydenham, eſq; and 
others their fellows, juſtices aſſigned to keep the peace of 
our ſaid lord the king in the county aforeſaid, and alſo 
to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors committed in the ſame county, and fo forth, by 
the oath of Thomas Cooke, Gabriel Pyleaffe, Henry Guy, William 
Ciunſel, John Linthorn, Henry Cojens, Thomas Sampſon, Thamm 
Perry, Edward Cox, Themas Pulmore, Henry Woolford, John 
IL}, James Moore, Iſrael Glifton, William Wear, Henry Fiſher, 
Richard Bagg, Joſeph Bernard, Richard Knowles, Thomas Daviſm, 
William Sehway and John Bath, gentlemen, good and lawful men 
of the county aforeſaid, impanelled, ſworn and charged to in- 
quire for our ſaid lord the king, for the body of the county 
aforeſaid, it was preſented, that J/illiam Palmer, of Over- 
ftowey, in the county of Somerſet, labourer, on the twelfth day 
of November, in the fifth year of the reign of our ſovereign 
lord George the ſecond, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, and fo forth, 
with force and arms, and ſo forth, at Overſtowey aforeſaid, one 
ewe ſheep of the value of fix ſhillings, of the goods and chat- 
tels of a perſon unknown, then and there being found, then 
and there feloniouſly did ſteal, take and carry, againſt the 
reace of our now ſaid lord the king, his crown and dignity, 
and ſo forth. 


And the jurors aforeſaid, now ſworn here, upon their ſaid 
oath further preſent, that at the ſame general quarter-ſeſſions 
of the peace of our ſaid lord the king, held at Mell, in and for 
the ſaid county of Somerſet, upon Tueſday the eleventh day of 
January, in the fifth year aforeſaid, the. aforeſaid William Pat 
mer, was duly tried and convicted of the felony above mention- 
ed, charged upon him as aforeſaid ; and that it was then and 


there adjudged by the ſame court, that the ſaid William __ 
; | ſhou 


De Term. S. Michaelis, 1735: 


to the form of the ſtatutes, as by the record thereof and pro- 
ceedings remaining amongſt the records of the general quarter- 
ſeſlions of the peace of the ſaid county of Somerſet, at Mell, in 
the county aforeſaid, it doth more fully appear. 


And the jurors aforeſaid, now ſworn here, upon their ſaid 
oath further ſay, that the aforeſaid William Palmer, being ſo as 


aforeſaid tried and convicted of the ſaid felony, was then and 


there (to wit) at the fame general quarter-ſeffions of the peace 


of our ſaid lord the king, held at Wells, in and for the county 


aforeſaid, upon Tueſday the ſaid eleventh day of January, in 
the fifth year aforeſaid, committed by the ſame court to his 
majeſty's gaol at Tvelchefter, in the county aforeſaid, upon and 
in execution of the ſaid judgment for the felony aforeſaid. 


And the jurors aforeſaid, now ſworn here, upon their ſaid 
oath further preſent, that Thomas Burridge, late of Chard, in 
the county of Somerſet, taylor, being a priſoner in his majeſty's 
gaol at Ivelcheſter aforeſaid, in the county aforeſaid, on the 
thirteenth day of Oclober in the ſixth year of the reign of 
our (aid ſovereign lord king George the ſecond, and well 
knowing that the aforeſaid William Palmer, then 40% a 
priſoner in the ſaid gazl, had been convicted of and committed to 
the ſaid goal, in execution of and for the felony aforeſaid, and 
aid then and there remain fo convicted and committed upon and 
in execution of the ſaid judgment for the aid felony as aforeſaid, after- 
wards, that is to ſay, on the ſame thirteenth day of O#ober, in 
the ſixth year of his ſaid majeſty's reign aforeſaid, with force 
and arms at Jvelchefter aforeſaid, in the county aforeſaid, did 
wiltully and feloniouſly reſcue the ſaid William Palmer, then 


aud there being in the ſaid gaol ſo convicted and committed upon and 


in execution of the ſaid judgment for the ſaid felony as aforeſaid, 
from and out of the ſaid gaol, ſo that he the ſaid J/illiam 
Palmer, did make his eſcape out of the ſaid gaol, and then and 
there did wilfully and feloniouſly aid and affift the ſaid William 
Palmer, then and there being in the ſaid gaol ſo convicted and 
committed upon and in execution of the ſaid judgment for 
the ſaid felony as aforeſaid, in making bis ec ape out of the ſaid 
gaol; and that the ſaid J/illiam Palmer, by the aid and aſſiſt- 
ance of him the ſaid Thomas Burridge, did then and there make 


44 
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his eſcape from and out of the ſaid gaol, and go at large, i 
wit, at Ivelcheſter aforeſaid, in the county aforeſaid, 

And the jurors aforeſaid, now ſwotn here, upon their fail 
oath further ſay, that the ſald Thomas Burridge, being a priſonet 
in his majeſty” s ſaid gaol at Tuelcheffer aforeſaid, in the county 
aforeſaid, on the ſaid thirteenth day of October, in the ſaid 
ſixth year of the reign of his ſaid majeſty our ſovereign lord 
king George the ſecond as aforeſaid, afterwards, that is to ſay, 
on the ſame thirteenth day of Ociober, in the ſixth year of his 
ſaid majeſty's reign aforeſaid; with force and arms at Ive. 
cheſter aforeſaid, in the county aforeſaid, did wilfully and fe. 
Joniouſly break the ſaid gaol, and reſcue the ſaid William Palmer, 
then and there being in the ſaid gaol fo convicted and con- 
mitted upon and in execution of the ſaid judgment, for the ſaid 
felony as aforeſaid, from and out of the ſaid gaol, fo that 
he the ſaid William Palmer, did make his eſcape out of the ſaid 
gaol, and then and there did wilfully and feloniouſly aid and 
aſſiſt the faid Milliam Palmer, then and there being in the ſaid 
gaol, ſo convicted and committed upon and in execution of the 
ſaid judgment, for the ſaid felony as afoteſaid, in making his 


by the aid and aſſiſtance of him the ſaid Thomas Burridge, did 
then and there make his eſcape from and out of the ſaid gao; 
and go at large, to wit, at fvelchefler aforeſaid, in the county 
aforeſaid, againſt the peace of our ſaid lord the king, his 
crown and dignity, 


A TABLE 


A DDE N D A, &e. 


— 


IWhite v. Nutt, p. 62, at the end, add 
In Pope v. Roots, Lord Apſiey obſerved that the caſe of 


» Caſs v. Rudele, as reported by Vernon, was wholly miſ- 
8 repreſented; that by the printed caſes in the Houſe 
id of Lords in December 1692, it appeared, that Caſs 
” did make a title in January 1691 by conveyance then 
= exccuted, that Tilly died in 1692, and the earth- 
0 5 quake did not happen till 7 1692; and fo far from 


Rudele not having ſufficient effects of Tilh in his hands, 
the decree ſtated, that Rudele had by his anſwer ad- 
mitted he had then in his hands 700. reſidue of the 


70 purchaſe- money; and the decree for payment was 
4 founded on a good title having been made to him of 
the premilles. 
ny Gs 
his Fellows v. Mitchell, p. 83. at the end of note (1). add 
Vide tamen Saaler v. Hobbs, 2 Bro. Cha. Rep, 114. 
Jbid, at the end of the cafe, add 
(2) The bill was filed by one truſtee againſt the other 
and the cui que truſts, to be diſcharged from the truſt 
pn payment of what he had actually received ; and 
1 it was ſo decreed, Reg. Lib. A. 1705. fol. 171. 


Harvey v. Harvey, p. 125. marg. ref. dele 
Barnard. 103. 109. | 


%., 


Perkins v. Micklethwaite, p. 276. at the end of note (1) ad 
In conſequence of what fell from the Lord Chancellor, 
a bill was filed, and the cauſe of Mei v. Oliphant 
came on to be heard before Sir Lloyd Kenyen, at the 
Rolls, on 2d June 1785, when his Honor expreſſed 
his concurrence with the cited caſes, and that it would 


be 


ADDENDA, &:. 


be too much to extend the words by conjecture beyond 
their natural import; and therefore declared that the 
moiety of the legacy, which ſurvived to B. on the 
death of A. veſted abſolutely in B. and did not, on his 
death under the age of 21, ſurvive to C. 


Twiſteton v. Griffith, p. 313. at the nd of the caſe, add 
(1) As to coſts, ſee Gwynn v. Heaton, ub. ſup, 


Blandy v. Widmore, p. 324. at the end of note (1), add 
Vide tamen Kir#man v. Kirkman, 2 Bro. Cha. Rep. 95. 


Nortbey v. Strange, p. 342. to the caſes in note (2), add 
Pierſon v. Garnett, 2 Bro. Cha. Rep. 38. 


Biſhop of Winche/ter v. Knight, p. 407. at the end of note (2) a 
Et vide Williams v. Duke of Bolton, poſt. 3 vol. 208. 
note (1). 


Wind v. Feykll, p. 575. to note (+) add 
Vide Carte v. Carte, 3 Atk. 176. 


Holditch v. Mift, p. 696, at the end of the caſe, add 
Vide Kempe v. Antill, 2 Bro. Cha. Rep. 11. 


Pleydell v. Pleydell, p. 750. at the end of the caſe, add 

(1) Reg. Lib. B. 1721. But in Shepheard v. Leſſingham, 
29 October 1751. Lord Hardwicke obſerved that in 
Pleydell v. Pleydell, the former limitations being to 
ſons, the dying without © iſſue” muſt mean © ſuch 
e iſſue” 1. e. ſons**; and that caſe therefore did 
not turn on any general doctrine, that the conſtrue- 
tion of © dying without iſſue” was different in li- 
mitations of perſonal eſtate and of real, as ſtated by 
P. Williams. 


Hawkins v. Holmes, p. 772. note (1) dele what relates to 
Whitchurch v. Bevis. f 


Savile v. Blacket, p. 778. note (1). col. 4. line 13. after 
Milliam and Diana” read © in the conveyance.” 


O 
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The Pꝛincipal Matters 


CONTAINED IN THE 


THIRD vo Lt vw gasj 


. — 


Such of the Contents as have the Letter (N) added at the End, refer to the Notes, 
whih are, for the moſt part, taken from the Repos ter's Manuſcript, and were 
Py | 


never before printed. 


Abatement, Bevivoz. 
\ Commiſſion being granted to 


examine witneſſes at A iers, the 


plaintiff died, by which, in 


ſtrictneſs the ſuit abated, but the 


witneſſes were examined there before 
notice of the plaintiff's death; the 


examination held regular, though 


one of the witneſſes was yet living. 
Page 195 
See Tit. Examination. 

If the defendant's time for anſwering be 
out, the court will order proceed- 
ngs to be revived. So though the 
detendant by his anſwer infilts that 
the plaintiff is not entitled to revive z 

for this ought to be ſhewn either by 


plea or demurrer ; but if in ſuch caſe 
it appears at the hearing, that the 
plaintiff had no title to revive, he 
cannot have a decree. Paze 348 


See Þa\ſwer, Plea and Demurrer, 


Avepance. 


Though the freehold of lands cannot 
be kept in abeyance, but mutt veſt 
in ſomebody, yet there is no ſuch 
rule with regard to perſonal eſtates, 
which may remain in ſuſpence, and 
wait till a contingency happens. 305 


the heirs of the ſurvivor, in truſt to 


ſell; though the inheritance be in 
| abeyance, 
Ce 


Lands are deviſed to 4. and B. and 
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A Table of the Principal Matters, 


| abeyance, yet the truſtees by a fine 
may make a good title by eſtoppel. 
| Page 372 


Abjuration. 


The nature and conſequences of abj u- 
ration by the ancient common law. 
Proteſtant diſſenters made _ liable 
thereto, by 35 Eliz. cap. I. /ed. 2. 
but exempted from them by the 
toleration act, or 1 #7, CM. f. 1. 


cap. 18, 38, 39 (N) 


Acccllarp. See more under title 
I:incipal and Ycceſſarp. 


There may be an acceſſary to an ac- 
ceſſary before the fact, but not to 
an acceſſary after the tact. 475 


Account. 


Where the child of a freeman of London 
is to make his election whether he 
will abide by the will or by the 
cuſtom, he is not obliged to elect un- 
til after the account taken. 124 {N) 

In a decree of forecloſure againſt an 


infant, though the infant has fix| 


months after he comes of age, to 
ſhew cauſe, c. yet he cannot ravel 
into the account, nor even redeem, 
but only thew an error in the decree. 


33s 


Altion. 


A ſcire facias is not in nature of 2 
new action, but a continuation only 
of the old one. 148 

Where the plaintiff has firſt brought 
his action at law againſt the defend - 
ant, and has bail, the court of Chan- 
cery will not grant a ze exeat reg num. 


314 (N) 


Choſe en Afion. See Aſſignment, 
Baron and Femme. 


| Fdemption of a Legaep: 1 800 
| Legacy, | 


Admi niſtratoy 


A baſtard dies inteftate withont wife 
or iſſue, and leaving a petſonal 
eltate ; the king is intitled, and the 
ordinary of courſe grants adminiſtra. 
tion to the patentee of the crown, 

| Lage 33 

A church leaſe for three lives is grant. 
ed to a baſtard and his heirs, who 
dies without iſſue, and inteſlate; 
what ſhall become of this leaſe ? 

5 33, 34 (N) 

An adminiftration is granted during.the 
minority of four infant children, one 

of whom being a daughter, marries 
an hutband who is of age; the ad- 
miniſtration is not determined. 81 

So whete an infant executrix being un- 
der ſeventeen, adminiſtration is grant. 
ed, and the infant marries an huſband 
of age ; this does not determine the 
adminiſtration, by the opinion of the 
Lord Xing, Chancellor, and Raymond, 
Ch. J. contrary to the opinion in 5 Co, 
29. which ſeems to have been extra- 
Judicial, and 1s not taken notice of 
by cotemporary reporters, 88 


So if adminiſtration be granted during 
the minority of tour infants, and one 
dies; this does not determine the 
adminiſtration, contrary to the opi- 
nion in 5 Co. Brudenel's caſe; 89 
In a bill for an account of the perſonal 
eſtate of J. S. tho” the perion who 
has a right to adminiſter to J. S. be 
a party, yet this is not ſufficient with- 
out adminiſtration actually taken out. 

349 
One ſues as adminiſtrator to J. S. with- 
out ſhewing that J. S. died inteſtate; 
yet an adminiſtration taken out 0! 
the archbiſhop's court ſhall be intend- 
ed to be a good adminiſtration. 370 


Adminiſtration granted in a foreign 
court (as in Paris) not taken notice 
of in our courts. 371 


A. owes 


— —— ]⅛˙iv! n 
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4. owss money by ſeveral judgments 


and bonds, and dies inteſtate 3 his 
adminiſtrator pays the judgments 


ind ſome of the bonds, and pays | 


more than the perfonal eſtate amounts 
to; what the adminiſtrator paid on 
the judgments mult be allowed him 
but as to what he paid on the bonds, 
ke muſt come in pro rata with the 
other bond creditors. Page 400 


Adulterr. 


Where the wife ſues the huſband for a 


ſpecific performance of her marriage 
articles, and that he may ſettle ſuch 
3nd ſuch lands upon her in jointure, 
itis no bar to her demand, that ſhe has 
eloped with an adulterer ; much leſs 
if this be not by the huſband put in 


iſſue in the cauſe. 269 
An inſtance where the reconciliation by 
the huſband after the wife's going 


away with the adulterer, was ſpeci- 
ally pleaded, and the plea allowed. 


273 (N) 


Why a huſband does not forfeit his te- 


nancy by the curteſy on leaving his 
wite, and living in adultery, as a 
wife forfeits her dower by elopement, 
2 — 276 


Advancement. 


A, having ſeven children, makes an ex- 


ecutor in truſt, and deviſes to each 
child one 7th of his perſonal eſtate ; 
one of the children dies in 4.'s life- 
time, and one of the fix ſurviving 
children has been advanced by the 
tather in his life-time ; yet this child 
Tall take his full ſhare of the 7th 
part, without bringing what he had 


before received into hotchpot. 124 
The father is the only judge of what is |. 


a proper advancement for his child 
285 


Inconſiderable ſums occaſionally given 


to a child, not to be deemed an ad- 
vancement, or any part thereof. Thus 
maintenance money, or an allowance 


made by a freeman to his ſon at the 
univerhty, is not to be taken as any 
part of the child's advancement z nor 
putting out a child apprentice ; but 
the father buying an office for his ſon, 
though but at will, as a gentleman 
penſioner's place, or a commiſſion in 
the army, theſe are advancements 
pro tanto. Page 317 (N) 
See more, tit. London. 


— 


Advowlon. 


An advowſon deſcending to an heir is 
real aſſets, and (as it ſeems) extend- 
ible in an Elegit. 401 


Iffidavie 02 Dath. 


Where a maſter reports any thing as ad- 
mitted, by either of the parties, 
which report 1s afterwards excepted 


taken to be true, and requires at 
leaſt an affidavit to falſify it. 142 (N) 
Affidavits allowed to be read for a pa- 
tentee of a new invention, upon a 
motion to diſſolve an injunQion, on 
coming in of the anſwer. 2+ M86 
A precedent of a ne exeat regnum being 
granted on affidavits, though there 
was no bill in court whereon to ground 
the writ. 313 (N) 


Age, and when an Inkant ſhall have 
his Age, lee tit. Parol Demur. 


Agreement oz Articles: See alſo 
Apgrecments on Marriage. 


One articles to buy land, and the title 
is under a will rot proved in equity 
againſt the heir; yet in ſome caſfs 
equity will compel the purchaſer to 
accept the title. | 190 
Money agreed to be laid out in land, 

mall be taken as land, and go to the 


heir; and no difference where the 
money thus agreed to be laid out and 
ſettled, is depoſited in the hands of 
8 : truſtces, 


SQOSOK 


to; the report muſt, prima facie, be 
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truſtees, and where it remains in the 


ment binding in both caſes, and mak- 
ing it as land. | Pane 211 
Whatever for 2 valuable confideration 
is covenanted to be done, ſhall, in 
equity, be looked on as done: thus 


a, « a 4 oy „ 
— _ * = ” = \ * 
- & 2 . 


215 
4.s father m with a carpenter to 
pay him 1000/. to build a houſe on 


build it, 4. dies; the heir of 4. 


and the executor to pay for it. 223 
Though by a deed 5 J. per cent. per aan. 
Fre was agreed to be allowed, yet 1t ap- 
3 pearing that the money had been 

15 N in the government funds, 
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court reduced the intereſt to 44. per 
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30,0007. is covenanted to be laid out | 
in land; the money need not be laid 
out altogether upon one purchaſe, but 
if laid out at ſeveral times it is ſufli- 
cient; and it the covenantor dies, 
having after the covenant purchaſed 
ſome lands which are le:t to deſcend, 
this will be a ſatisfaction pro tanto. 


8 


An agreement was honed by the parties, 
and by conſent made an order of 
court, to ſubmit to ſuch decree as the 
court ſhould make, and neither party 
to bring his appeal: yet the cauſe 
was allowed to be reheard. 242 

An executor in truſt, who had do lega- 
cy, and where the execution of the 
truſt was likely to be attended with 
trouble, at firit refuſed, but after- 
wards agreed with the reliduary le- 
gatees, in confideration-of 100 gut» 
neas, to act in the executorſhip, and 
he dying before the execution of 
the truſt was compleated, his execu- 
tors brought a bill to be allowed theſe 
100 guineas out- of the truſt money in 
their hands; the court diſallowed 
'the demand. 251, 252 (N) 

An attorney, on behalf of his client the 

- cefendant, promiſes to pay 5oel. to 
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ſhall compel the buildingof the houſe, 
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| 


hands of the covenantor ; the agree- | 


money agreed to be laid out in land 
mall be taken as land; & 2? con vero. 


his eſtate ; the carpenter covenants to | 


{ 


| 


cent. 227 


1 


| 
| 


| 


the plaintiff ; this being done by the 
authority of the client, the atth 

is not liable, but only the ellent 
Secus, if the attorney had no author... 
ty from his client to make this en. 
gagement. 2 Page 257 

Brokers or factors who act [or agree 
for their principals, not liable in a 
own capacities. 

A truſt eſtate was decreed to be fold by 
the payment of debts and legacies, 
and to be fold to the beſt purchaſer. 
A. articles to buy the eſtate of the 
truſtees, and brings a bill to compel 
them to perform the contract. The 
truſtees by their anſwer diſcloſe the 
matter; the court will make no new 
decree but leave the former decree to 
be purſued, © © 282 


which yielded but 47 per cent. the , Aereement when to be Serfirind in ſp! cit 


and when not. 


A bill hes to compel a ſpecific perform- 
ance of an award, where the party 
ſubmitting has received the money, 
in conſideration whereof he is to con- 
vey the eſtate ſued for. 187 


Where the huſband, for a valuable con- 


ſideration, covenants that his wife 
hall join with him in a tine ; this 
court will enforce a performance of 
ſuch covenant. - 10 
To e, If it appears to be impoſſible 
tor the huſband to procure the con- 
currence of his wife. ibid. (N) 
Difference between awards to pay mo- 
ney, and to do any thing collateral; 
and why a bill in equity may be pro- 
per only to compel a [| ſpeciſick] per- 
formance of the latter. 199 
A bill in _ lies not to compel a 
ſpecifick performance of an agree- 
ment to pay money in conſideration 
of having ſtifled a proſecution for 
felony; ſecus, if to ſtop a proſecution 
at law for a fraud. 279 


Underhand A. reement, in ab hat Caſethe 
Court refujed ig jet one afrae. 


A. treated for the marriage of his fon, 
and in the ſettzement on the ſon there 
Was a. * re{erved to the father 

Jeinten 


159 
oſſible 


e con- 


} ; inture 


marry, in 2004, per ann. paying 


1000/7. to the ſon. The father treat- 


ing about marrying a ſecond wife, 


the ſon agreed with the ſecond wife's 
zelations to releaſe the 1000/7. and did 
rejeale it; but took a private bond 
from the father for the payment of 
this 1000J, Equity would not ſet 
ahde this bond, becauſe it would 
be injurious to the firſt marriage, 
which being prior in time was to be 
preferred. Page 66 


Areementi on Marriage. q 


y marriage articles money is agreed to 
be inveited in a purchaſe, and ſettled 
on A. in tail, remainder to H. in fee. 
H. has neither wife nor iſſue, and 
might by a fine only diſpoſe of the 


lands it ſettled; yet the court (the. 
Lord King) would not order the mo- 
ney to be paid to A. à fortwori he 
would not, if there were either wife 


cr iſſue. 13 


But note; this appears to be contrary 
0 the opinion of the Lord Maccles 


[ 


feld, and alſo to the preſent practice. 
DITA 14 (N) 

A. covenanted On his marriage to lay [ 4 
out 30007, in the purchaſe of land, 


and to ſettle it on himſelf in tail, re- 
inder to B. A. purchaſed the 
manor of D. with this 3000 J. and 
uever ſettled it, but ſuffered a reco- 
deny thereof; as the covenant was a 
hen on the land, fo the recovery ſuf- 
tered thereof diſcharged the lien, and 
barred B. of the bench of the eove- 
naut and the remainder. 171 
ve father tenant for life, remainder 


- 
” +» 


to the ion in tail, with remainder} 


over, The fon is an infant, and on an 
rantageous match being propoſed 
tue fon, the father and infant ſon 
on in Marriage articles, and the 
cater only Covenants, that within a 
rear after the ſon's coming of age, 
be father and ſou will join iu a une 
ud recovery of the family eſtate to 


Money, part of Aich i the huſband's, 


| 


n uſes, The infant ſon FRY 
dee deed, and within a year after he 


zointure any wife whom he ſhould | | 


comes of age, joins with his father 
in a fine and recovery, but no deed 
to lead the uſes is to be found; the 
infant ſon's ſealing theſe articles not 
ſufficient to declare the uſes of the 
fine and recovery. Page 206 
Sir P. J. tenant for liſe, remainder to 
his ſon K. T. for life, remainder to 
his firſt, Cc. ſon in tail. Sir P. T. 
by indenture tripartite between him- 


ſelt, his ſon R. and J. S. covenants 


to levy a fine of the premiſes, but R. 
the ſon only ſealed the deed without 
joining in any covenant; this no ſur- 
render, nor releaſe; nor conſe- 
quently any deſtruction of the con- 
tingent remainder to the firſt, Cc. 
ſon of R. 1 210 (N) 
1 ο. in the hands of the wife's 
truſtees, and 500 J. in the huſband's 
hands, is covenanted to be. laid out 
in land, and ſettled on the huſband 
for life, remainder to the wife for 
life, remainder to- the firſt, Cc. ſon, 
remainder to the daughters, remain- 
der in fee to the huſband. They 
have iſſue a daughter, the huſband 
dies, ſoon after which the daughter 
dies before the purchaſe made, and 
then the wife dies; the money ſhall, 
as land, go to the heir of the huſ- 
band. * 2 216 
So money articled on marriage to be 
laid out in land, and ſettled, ſhall 
go as land, tho' the wife be dead 
without iſſue. 14 #2 
Money articled on marriage to be laid 
out in land, and ſettled, is not aſſets 
even at law. ibid. 


and other part the : wife's, is, on 
marriage, to be laid out in land, and 
ſettled to the huſband for life, re- 


mainder to the wife for life, re- 


mainder to the heirs of their tuo 
bodies, and the uſes go no further; 
the heir of the huiband ſhall have the 
wile. | | ibid. 
Where money is, on a marriage, to be 
laid out in a purchaſe, and ſettled to 
the common uſes in a marriage ſettle- 
ment, adding a clauſe, that the pur- 
chaſe ſhall be made with the _— 
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ef the huſband and wife; it makes 
no diverſity, though no conſent was 
given to any purchaſe made during 
the life of the huſband and wife; for 
ſtill the money ſhall be taken as land. 
Page 218 
Money articled to be laid out in lands, 
and ſettled on huſband and wife and 
iſſue, remainder in fee to the huſ- 
band, will paſs by the deviſe of a 
real eſtate, though the money was 
never laid out. 3 
Articles on marriage, whereby money 
is agreed to be laid out in land, and 
ſettled, in default of iſſue male of 
the marriage, on the huſband's 
brother, ſhall, if the huſband dies 
- withouc 1iTue male, and leaving only 
daughters, be performed in favour of 


the brother, though they were vo-| 


luntary, and though the huſband 
might have barred ſuch remainder. 
| 223 

See Agreement voluntary, poſt, 
A. covenants for himſelf and his heirs, 
that he will purchaſe lands, and 
ſettle the ſame on himſelf for life, 
remainder to his wife for life, re- 
mainder to himſelf in fee; equity 
will compel the executor to lay out 
the money, though the heir is both 
debtor and creditor, 224 
30,0007. is covenanted to be laid out 
in land; the money need not be 
laid out all together in one purchaſe, 
but if laid out at ſeveral times, it is 
ſufficient, 228 


A freeman of London compounds with 


his wife for her cuſtomary part before 
marriage; it ſhall be taken as if no 
wife, and the huſband ſhall have one 
half of the perſonal eſtate in his own 
power, the children the other half. 

| 320 


Agreement voluntary, . 


Any voluntary band is good againſt 
the executor, though to be poſtponed 


; 


to a ſimple contract debt. 222 


Axticles on marriage, whereby money 


is agreed to be laid out in land, and 


ſettled, in default of iſſue male of the 


marriage, on the huſband's brother, 
thall, if the huſband dies without 
iſſue male, and leaving only daugh- 
ters, be performed in favour aof the 
brother, though they were voluntary, 

| Page 223 


An huſband voluntarily, and after mar. 


riage, permits the wife, for het (+. 
Parate uſe, to make profit of all 
butter, eggs, pigs, poultry, Cc. 
beyond what is uſed in the family; 
out of which the wife ſaves 1000. 
which the huſband borrows, aud 
dies; the court will allow of thi: 
agreement to encourage the wife'; 
frugality, and the wife ſhall come i: 
as a creditor for the 1001. eſpecially 
there being no deficiency of aſſet. 
to pay debts. 37 


<: i 3 by 
A. having a wife who lived ſeparat: 


from him, afterwards courted and 
married another woman who knew 
nothing of the former wife's being 
alive 3 it being diſcovered to the 
ſecond wife that the former was alive, 
A. in order to prevail with the ſecond 
wife to ſtay with him, ſome year 
afterwards gave a bond to a truſtee 
of the ſecond wife to leave her 10000 
at his death, and died, not leaving 
aſſets to pay his ſimple contract debt 
if this bond had been give immedi- 
ately after the diſcovery, and they 
had parted thereupon, it had been 
good; whereas being given on the 
afore-mentioned conſideration, 1. 
was worſe than voluntary, and de- 
creed to be poſtponed to all the fimple 
contract debts. F366 339 


Amendment. 


Matters ariſing after filing the h. may 
be charged by way of amendment 


as well as ſupplement. 351 
A writ of error in no caſe amendable, 
and why, 315 (N 
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An infant's anſwer cannot be given in 
evidence againſt him, becauſe it is 


Jnnuity. not the anſwer of the infant, but of 
the guardian, who is ſworn, and 
1 2 100. per ann. to my fon A. not the infant. Page 237 


and his wife for their reſpective lives, | But where a defendant put in an anſwer 
601. whereof to be paid to the wife | to a bill brought by an infant, who 
for the ſupport of herſelf and | did not reply to it, in ſuch caſe the 
daughter, the remaining 407, to my anſwer was taken to be true, in re- 
ſon ; the ſon dies, his wife ſhall have | gard the defendant, for want of a 
the whole 1001. fer ann. Vage 121 replication, - was deprived of an 
One in ſatisfaction of a widow's dower | opportunity of examining wit- 
mortgaged lands on condition to pay | nefles to prove his anſwer 3 and he 
her 264. per annum this being an | ought not to ſuffer for ſuch omiſſion 
annual payment ſecured by land, in the plaintiff, 237 (N) 
was held liable to anſwer taxes as the] Quare tamen. | 
land paid; but the court refuſed to | Baron and feme defendants to a bill; 
make the annuitant refund in reſpect the feme muſt anſwer, though the 
of the payments which ſhe had re. anſwer cannot be read againſt the 
ceived tax free, and for which the| huſband, but may (poſſi ibly) be read 
party paying had omitted to deduct. againſt her, if ſhe ſurvives. But in 
128(N) no cafe is the feme bound to anſwer a 
See Bent. bill ſubjecting her to a forfeiture, 
Where one by will charged the reſidue] though the huſband has ſubmitted to 
of his perſonal eſtate with 40 J. per | anſwer. 238 
annum to his wife, to be paid quar- | The defendant pleaded | to the whole 
terly; the executor was ordered to] bill, and on arguing the plea, it was 
bring before the maſter ſufficient in n to ſtand for an anſwer, with- 
bonds and fecurines to be ſet apart to out ſaying one way or other, whether 
anſwer this annuity. 339] theplaintiff might except; the plain- 
| | | ; tiff not allowed to excopt, for that 
8 by an anſwer was meant a ſufficient 
Anlwer. | anſwer ; an inſufficient anſwer being 
| | Ta as none. 239 
, A defendant cannot demur and anſwer Why the anfwer £3 one defendant can- 
to the ſame part of the bill, for the not be read againſt another, 311(N) 
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1 
5 anſwer over- rules the demurrer. 80 Where a corporation aggregate are de- 
e Where the plaintiff ſues both at law and] fendants, they are not liable to a 
t in equity for the ſame thing, he will proſecution for perjury, though their 
- | be put to make his election in which | an{wer be never {o falſe. 310 
e court he will praceed; but need not A defendant not bound to anſwer what 
J however make ſuch election, till the | tended to accuſe him of maintenance, 
defendant has anſwered, go | or of buying pretenſed rights within 


One through great age being deprived 32 H. 8. cap. 9. 
of his memory, and become almoſt 
non compos mentis, was admitted to 
anſwer by his guardian, in regard Appeal 
the matter in qyeſtion was but ſmall; pyeal. 
but had the value been ronſiqderable, . . | 
the regular way had been to have | Noappeal lies from an order or decree 
taken out a commiſſion of lunacy, j ot the lord chancellor or lord keeper 
and Have got a committee aſſigned. touching ideots cr lunaticks, but 

* 111 i (N) only to the king in council. 108(N) 

kk. | | „ Where 


373 


Table ef the Principal Matters. 


MI pere ſee the Reio ution of the Houſe of 
Lords on that Point. £4 2h 
An agreement was ſigned by the parties, 
and by conſent made an order of 
court, to ſubmit to ſuch decree as 
ſhould be made, and neither party to 
bring an appeal; yet the cauſe al- 
lowed to be re-heard. Page 242 


Appointment. See Average and 
Contribution. 
Apprentice. | 


Putting out a child apprentice not to be 
reckoned as a part of his advance- 
ment. 317 (N) 


Irvitrament and Irbitratozs. 
| I ward, 


See 


Arrears of Rent, See Rents. 


Arreſt of Judgment. See Judg⸗ 
ment. 


Armr. 


Buying for a child a commiſſion in the 
army, to be reckoned as part of his 
advancement. 317(N) 


Articles. See Agreement. 


Aſſent and Conſent. 
KR Legacy. 
Where a term ſor years is deviſed to 4. 
for life, remainder to B. and the ex- 
ecutor aſſents to the deviſe to A. this 
is a good aſſent to the deviſe over. 
12 
Where the a ad for a valuable con- 
ſide ration, covenants that his wife 
ſhall join with him in a fine, equity 
will inforce a performance of the 
agreement, on a preſumption that the 


See alſo title 


Where money is on a marriage to be 
laid out in land with the conſent of 
truſtees, the cefluy gue truſt is to do 
the firſt act, 2g. to propoſe his pur. 
chaſe and ſettlement, and the truſtee; 
are not previouſly to conſent, Pave, 


Iſſets in Law 02 Equitp. See af 
Heir, Executoz and + Perſonal 


J. is a copyholder in tail, the lord 
grants the freehold of the copyhold 
to him in fee; the copyhold, though 
entailed, is extinct, and aſſets. 

One binds himſelf and his heirs by a 
bond, and mortgages ſome lands of 
which he is ſeiſed in ſee for more than 
the value; his heir has 200 J. for 
joining in a fale of the premiſſes; 
this 200 J. is not aſſets, 10 

A leaſe granted to one and his heirs for 
three lives is a real eſtate; and 
though by the ſtatute of frauds it is 

made liable [or aſſets] to pay debt, 
it is only ſuch debts as bind the hei-. 
5 100 

Money articled on marriage to be laid 

out in land, and ſettled, is not affet: 

even at law. | 217 

One poſſeſſed of a term for years mort- 
gages it, and dies, leaving debts, 
tome by bond, and others by ſimyle 
contract; the equity of redemption 
is equitable. aſſets, and ſhall be li. 
able to all the debrs equally. 341 

But where a bond is given to B. in 
truſt for 4. who dies, the 'money 
due on the bond ſhall be paid in a 
courſe of adminiſtration : fo if there 
be a term for years to B. in truſt for 
A. . 342 

An executor affigns a term in truſt 10 
attend the inheritance ; the term 15 
by this means become not aflets at 
law. | 330 

An advowſon deſcending to an heir is 


haſband has frit gained his wife's 
conſent tor-chat purpoſe. 12g | 
See ale the M, there Jubjointd, 


real aſſets. * 401 


Marſgaliin 
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alling of A Jets, and in evhat Order 
_ | Debts are to be paid. 5 


One deviſes all his real eſtate in truſt 
to pay all his debts; the bond cre- 
ditors recover part of their debts out of 
the perſonal eſtate ; the ſimple con- 
tract debts ſhall be equally paid out 
of the real eſtate with the bond debts, 
and the bond creditors ſhall have 
nothing thereout, until the ſimple 
contract creditors ſhall have received 
as much from the fame, as ſhall 
make them equal in payment with 
the bond creditors. | Page 323 

On a deviſe of lands to pay debts, a 
legatee, whether pecifick or 

_ pecuniary, ſhall be paid out of 
the lands, if the. fimple contract 
creditors have exhauſted the perſonal 
eſtate. | ibid. 

F one owes debts by bond, and deviſes 
his lands to J. S. in fee, and leaves 
a ſpecifick legacy, and dies, and the 
bond creditor comes upon the ſpeci- 
fick legacy for payment of his debts 
the ſpecifick legatee ſhall not ſtand. 
in the place of the bond creditor to 
charge the land. | | 

4, died ſeiſed of ſome lands in fee, and 
conſiderably indebted by judgment 
and ſimple contract, and after the 
death of 4. and before the eſioign day 
of the next following term, many of 
the judgment creditors delivered fer. 

facins*s to the ſheriff, and took the 
goods in execution ; here, foraſmuch 
as the judgment creditors by relati- 
on had evicted tneſe goods from A. 
in his- life-time, (ſuch their execu- 
tion relating to the teſte of the writ) 
the ſimple contract creditors were 
held to be without remedy, and not 
allowed to ſtand in the place of the 
judgment creditors, and be paid out 
of the land in proportion as they had 
exhauſted the perſonal eſtate. 399, 


324 


400 (N) | 


Alignment and of what Things it 


map oz may not be. | 


A contingent intereſt, and which may 
be releaſed by the bankrupt, is aſſign- 
able by the commiſſioners. Page 132 

See alſo Bankrupt. 

A man poſſeſſed of a ch en action in his 
own right, may aflign” it, though 
without any conſideration. 199 

But baron poſſeſſed of a cho/e en nition 

in right of his wife, cannot aſſign 
it unleſs for a valuable conſideration, 
and yet he may releaſe it. ibith, 

If the wife has a judgment, and it is 

extended upon an e/egit, the huſband 

may aſſign it without a confiderationz 
ſo if a judgment be given in truſt for 

a feme ſole, who marries, and by 

conſent of her truſtees, is in poſſeſſion 

of the land extended, the huſband 
may aſſign over the extended intereſt; 
and by the ſame reaſon, if the feme 
has a decree to hold and enjoy lands 
until a debt due to her is paid, 
and ſhe is in poſſeſſion of the land 
under this decree, and marries; the 
huſband may aſſign it without any 
conſideration; for it is in nature of 
an extent. | des 

At common Jaw if a man had granted 
a rent to A. his executors and afligns, 

during the life of B. and afterwards 
the grantee had died leaving an ex- 
ecutor but no aſſignee; the executor 
ſhould not have had the rent, in re- 
gard it being a freehold, the ſame 

could not deſcend to an executor x 
but this is helped by the ſtatute of 
frauds. *. Tg 254(N) 

Where the thing aſſigned is only a che. 
en action, though the aſſignment be 
without notice, yet as no legal eſtate 
paſſes, qui prior eſt in tempore, pohits 

in jure. 30 

It there are two executors, who are alſo 
reſiduary legatees, and one of them 
for a valuable conſideration aligns 
part of his r-fduum+ to A. and after. 

wards for a valuable conſideration 
aligns his whole Auum to the other 


executor, 


gion, the firſt muſt take place. 
| Pas e 308 


See Pꝛoceſs. 


See Felonp and Out. 
lame p. 


Attachment. 
Attainder. 


Attoꝛnev and Solicitoez. 
Notice of motion given by one not al- 


104 

An attorney, for and on behalf of his 
chent the detendant promiſes to pay 
soo“. to the plaintiff; this being 
done by the authority of the client, 
the attorney is not liable, but only 
the client; /ecus, if the attorney had 
no authority from his client to make 
this engagement. 277 


Attozument. 


common law maxe en attornment 
without deed, neither could ſuch at- 
torument be on à —conditIon ſubſe- 


. quent. 426 
4 Attorument taken away by 4 & Ann. 
1 


caf. 16. tet. 9. 2614. 


Fverage and Contribution. 


One by will charges all his wordly eſtate 
with his debts, and dies ſeiſed of free- 
hold and copyhold eſtates, which he 
particularly diſpoſes of by his will; 
the copybold, tho' not ſurrendered 
to the uſe of the will, ſhall yet be 
applied to the payment of the debts 
w_ pafſu with the freehold, 96 

It 1 charge all my lands with payment 
of wy debts, and deviſe part to 4. 
and other part to B. Cc. the creditors 
cannot be paid out of the lands an 
the maſter has certified hat the pro- 

ortion is, which each cevilee- is to 


corporation aggregate could not at 


4 


lowed to act as ſolicitor, not good. | 


| 


i 


J 


Egatribyte ; But it the maller certi- 
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executor, if both are but che. en, 


fies, that the debts will exhauſt the 
whole real eſtate, then the creditors 
may proceed againſt any one deviſeg 
for the whole, Page g8 
One dies indebted by bond, and fei 
in fee of divers lands, part of Which 
he deviſes to 5 S. and the other part 
he deviſes to his heir at law ; though 
this latter deviſe is void (as to 4 
purpoſe of making the heir take 
otherwiſe than by deſcent) yet it 
ſhews the teſtator's intent chat the 
heir ſhould have this land; and 
therefore (as it ſeems) the land de- 
viſed to J. S. and the other lands de. 
viſed to the heir at law, ſhall con- 
tribute in proportion to pay the bond 
dehts. 367 (N) 
Leaſe of à coal-mine, reſerving rent, 
A. the leſſee declazes himſelf a truſtee 
for ſive perſons, to each a fifth, The 
hve partners enter upon, work and 
take the profits of the mine, which 
afterwards becomes unprofitable, and 
the leſſee infolvent; decreed that 
the ce//uy gue trufls ſhould contribute 
each one fifth towards ſatisfying the 
plaintiff the arrears of rent that had 
incurred during the time they had 
concerned themſelves in taking the 
profits. 


Futhozitp oz Yower. 


A corporation aggregate cannot with, 
out deed authorize or empower a 
third perſon to ſeiſe goods tor theix 
vie as forfeited, nor to enter for a 
condition broken. 424, 435 


Iward and Yrbitratozs. 


A bill hes to compel a ſpecifick perfor- 
mance of an award to convey an 
eftate, where the party ſubmitting 

has received the money, in conſider- 
ation of which he is to convey rhe 
eſtate ſued for. 187 

Difference between awards to pay 
money, and to do any thing colla- 


teral; and why a bill in equity may 
| £27 


494,N). 
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be proper only to compel a perform. | 
ance of the latter. Page 190 
After an award made, it is too late to 
confirm the ſubmiſſion ſo as to make 
it good within the act of g & 10W. z. 
cap. 15. 301 
A party ſubmitting to an award, defired 


the arbitrator to defer making his| 


award until he ſhould ſatisfy him as 
to ſome things which the arbitrator 
took to be againſt him: tho? this was 
within two or three days before the 
time for making the award was out, 
vet the requeſt not being complied 
with, the award was held ill, 361 


Bail. 


Ne exeat regnum ought not to be 
granted where the J 4 is in 
tirely at law; for there the plaintiff has 
bail, and he ought not to have double 
bail, both at law and in equity. 314 
See alſo the note. | ibid. 


Bank of England and Bank Notes. 


One with lemon juice takes out a re. 
ceipt written on the inſide of a bank 
note, but called an indorſement; this 
held to be raſing an indorſement with 
in the 8 & g 3. cap. 19, ſea. 36. 
and to be felony without clergy. 4g, 


Bankrupts. | 


On a joint commiſſion againſt two part- 
ners bankrupts, the ſeparate credi- 
tors, though they have taken out ſe- 
parate commiſſions, ſhall yet be at 
| liberty to come in to oppoſe the als 
lowing of the certificate. 23 
Where two partners are bankrupts, and 
a joint com miſſion is taken out againſt 
them, if they obtain an allowance of 
their certificate, this will bar as 
well their ſeparate, as their joint 
debts, and ſo vice yer/d. : 24 


On a joint commiſſion, the joint credi- 
tors are firſt to come in on the parts 
nerſhip effects, and if there remain; 
a ſurplus, then the ſeparate creditors 

are to be admitted. Page 1 

A contingent intereſt, or poſſibility in 
bankrupt, is aſſignable by the com- 
miſſioners; as where a deviſe was do 


{uch of the children of J. as ſhall be 


living at his death; A. had iſſue R. 
who becoming a bankrupt, got his 
certificate allowed; this contingent 
intereſt held liable to the bankruptcy 
[and aſſignable] for as much as the 
ſon in the father's life- time * 
have releaſed it. / 7, 
Though the aſſignee of the effects of a 
| bankrupt claims under an act of par- 
liament, yet, as the ſtatute of limita- 
tions might be pleaded againſt the 
bankrupt, by the ſame reaſon it is 
pleadable againſt ſuch aſſignee. 144 
One not in debt, nor then a trader, 
makes a voluntary ſettlement on a 
child, and afterwards becomes a 
trader and a bankrupt : this ſettle- 
ment not liable to the bankruptcy.298 
If A. and B. joint traders, become 
bankrupts; and there are joint and 
ſeparate commiſſions taken out againſt 
them, and A. and B. before the 


bankruptcy, become jointly and ſe- 
F. S. may 


verally bound to F. S. 
elect under which commiſſion he will 
come, but ſhall not come under both. 

: + | * 
But if two joint traders owe a partner- 
| ſhip debt, and one of the partners 
gives a bond as a collateral ſecurity 
for payment of this debt; here the 
joint debt may be ſued for by the 
partnerſhip creditors, who may like- 
wiſe ſue the bond given by one of 
the traders. 408 


Banichment. 


Baniſhment cannot be but by act of par- 
liament. 38 


Bargains Catching. See heit. | 


Baron 
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avon and Feme. See alſo Agree- 


ments on Marriage. 


Ff money be deviſed to an infant daugh- 


ter, who marries, the court may re- 
| fuſe helping the huſband to the mo- 


ney, unleſs he makes a ſuitable ſet- 
tlement. Page 12. 202 
Where the huſband was attainted of 
' felony, and pardoned on condition 
of tranſportation ; and the wife af- 
terwards became intitled to ſome per- 
ſonal eſtate as orphan to a freeman 


of Lenden; this perſonal eſtate decreed FE 


to belong to the wife as to a feme 
ſole. - 37, 38 
Inſtances where a feme covert having a 
ſeparate eſtate, has been ſued in re- 
{pe& thereof as a feme ſole. 38 (N) 
The cuſtody of a lunatick may be 
ww to 2 feme covert, though the 
e not ſui juris, but under the power 

of her huſband. 111 (N) 
Where the haſband, for a valuable 
conſideration, covenants that his wife 
ſhall join with him in a ſine; equi 
ty will enforce a performance of ſuch 
covehant. 189 
But if it can be made appear to have 
been impoſſible for the huſband to 
procure the concurrence of his wife 
(as ſuppoſe there are differences be- 
tween them) and the huthind offers 
to return all the money with intereſt 


and colts; 22. If under theſe circum- 


ſtances the huſband would not be ex- 
: cuſed ; ? ibid. (N) 
Paron polleſſed of a choſe en ation in 
right of his w iſe, may align i it for a 
valuable conſideration ; feces if there 
be no confideration., |» 199 


% all cafes where a hufband makes al 


ſettlement on his wife in conſidera- 
tion of her fortune; the wife's por- 
tion, though conſiſting of c55/es en 
action, and though there be no par- 
ticular agreement for that purpoſe, is 


looked on as purchaſed by him, and | 


: will go to his executors. ibid. (N) 
If the wife has a judgment, and it is 
extended on an cut, the huſband 


| may aſſign it without a-eonſideration ; 
ſo if a judgment be given in truſt for 
a feme {ole who marries, and by con- 
ſent of her truſtees is in poſſeſſion of 
the land extended, the huſband may 
aſſign over this extended intereſt ; 
and by the ſame reaſon, if the fame 
has a decree to hold and enjoy lands, 
uutil a debt due to her is paid, and 
ſhe is in poſſeſſion of the land under 
this decree, and marries z the huf. 
band may aſſign it without any con- 
ſideration; for it is in nature of an 
extent. Page 200 
Baron and feme are defendants toa bill; 
the feme muſt anſwer, though the an 
| {wer cannot be read againit the huſ- 
band, but may (poffibly) be read 
againſt her, if ſhe ſurvives 238 
But in this caſe the feme is not bound 
to anſwer the bill, if tending to ſub- 
ject her to a forfeiture, thopgh the 
huſband has ſubmitted to anſwer, 
ibid. 
Where the wife ſues the huſband for a 
ſpecifick performance of her marriage 
articles, and that he may ſettle fuch 
and ſuch lands on her for her join- 
ture; it is no bar to her demand, 
that the has eloped with an adulterer; 
much leſs if this be not by the huſ⸗ 
band 12 in iſſue in the cauſe. 269 
A precedent cited, where a reconcilia- 


going away with the adulterer, 19 
tpecially pleaded, and the plea al- 
lowed. 5 4 A086 5 
In the caſe of a divorce a menſa & 
thoro, baron and feme live ſepa- 
rately, and the wife has a child; this 
is a baſtard; for the court will intend 
obedience has been paid to the ſen- 
tence during this time. But if in the 
caſe of a voluntary ſeparation a child 
is born, this is legitimate. Se-us, 
where the jury and the huſband has 
had no acceſs to his wife. 275 
Articles to ſettle lands in jointure, are 
in nature of an actual jointure, which 
is not forfeited by elopement, like 
dower. 276 
Why a huſband does not forfeit his 
_ tenancy by the curteſy on leaving his 
wife 
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wiſe and living in adultery, as a 


Page 276 
An huſband voluntarily, and after mar- 
riage, allows the wife, for her ſepa- 
rate uſe, to make profit of all butter, 
eggs, pigs, Poultry and fruit, be- 
yond what is uſed in the family; out 
of which the wife ſaves 1007, ' which 
the huſband borrows, and dies; the 
court allowed of this agreement to 
encourage the wife's frugality, and 
the wife admitted to come in as a 
creditor for this 1004. _ 
there being no defect of aſſetꝭ to pay 
debts | 0 
So where the huſband agreed that the 
wife ſhould take two guineas of every 
tenant that renewed a leaſe with the 
huſband, beyond the fine which the 
huſband received ; this was allowed 
to be the wife's ſeparate money. 


| | 3 
A. having a wife who lived ſeparate — 
him, afterwards courted and married 
another woman who knew nothing 
of the former wife's being alive ; but 
it being diſcovered to the ſecond wife 
that the former was living, A. in 
order to prevail on the ſecond wife to 
itay with him, ſome years afterwards 


gave a bond in truſt for the fecord 


wife, to leave her 1000 . at his 
death, and died, not leaving aſſets to 
pay his ſimple contra debts; de- 
creed, that this bond, as it was given 
on an illicit conſideration, and con- 
ſequently worſe than a voluntary 
bond, ſhould be poſtponed to all the 
imple contract debts; though had it 
been given immediately on the diſ- 
covery that the firſt wife was alive, 
and they had parted thereupon, it had 
been good, as given on a juſt confi- 
deration. | ibid. 
The equity of redemption comes to a 
teme covert, againſt whom and her 
huſband a bill is brought to forecloſe; 
the feme covert ſhall be forecloſed 
abſolutely, and ſhall have no time to 
ſhew cauſe after the death of her 
huſband, Pe oh 


352 


* 


| Huſband" on marriage ſettles 1007; per 
wife forfeits her dower by elopement. | 


annum pin-money in truſt for: the 
wife, for her ſeparate uſe, which be» 
comes in arrear, and then the huſ- 
band gives the wife a legacy of 500 J. 
after which there is a further arrear 
of pin-money, and then the huſband 
dies; this legacy being greater than 
the debt, decreed even in the caſe of 
a wife, to be a ſatis faction of the ar- 
rears of pin- money due before che 
making of the will. Page 353 
Where pin · money is ſecured to the wiſe, 
and the huſband finds her in clothes 
and neceſſaries; this is a bar as to 
any arrears of pin- money incurred 
during ſuch time. e 
A clonatio cauſa mortis may be from a 
man to his wife. 357 
A woman indebted dum fola, mar- 
ries, and brings a portion to her 
huſband, and dies; equity will not 
help the creditor againſt the huſband 
to the value of what he received with 
his wife. 409 
So on the other hand, where a woman 
indebted dum ſola, marries, and brings 
no poruon to her huſband, againſt 
whom judgment is recovered for ſuch 
debt, and then the wiſe dies; equity 
will not relieve the huſband againſt 
the judgment. 412 


| Baſtard. | 
One having a baſtard, leaves à perfonal 


eſtate to her executor in truſt for the 
baſtard, who dies inteſtate without 
wife or iſſue. The executor brings 2 
bill againſt one who has part of this 
perſonal eſtate in his hands. The 
defendant demurs, becauſe the at- 
torney general and the adminiſtrator 
of the baſtard are not parties; de- 
murrer difallowed, for that the ex- 
ecutor has the Iegal title, and conſe- 
quently may ſue for the eſtate. 33 
A baſtard dies inteſtate without wife 
or iſſue; the king is intitied, and the 
ordinary of coutie grants adminiſtra- 
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tion to the patentee or grantee of the 


crown. Page 33 
A church leaſe for three lives is granted 
to a baſtard and his heirs, who dies 
without iſſue and inteſtate ; Q. Shall 
this leaſe.go to the adminiſtrator of 
the baſtard, or to the crown ; or does 
it, not being within the ſtatute of 
frauds and perjuries, remain liable 
to occupancy at common law, or is 
the leſſor intitled ?. 33, 34 (N) 
In the caſe of adivorce a men/a & thoro, 
daron and feme live ſeparately, and 
the wife has a child; this is a baſtard; 
for the court will intend obedience 
has been paid to the ſentence during 
this time; but if after a voluntary 
ſeparation a child is born, it will be 
legitimate, unleſs the jury find the 
huſhand had, during that time, no 

' acceſs to his wife. | 275 


Benefit of Clergy. See Clergy. 


Bill in Equity. 
Who muſt be Parties, See Parties. 


Bill to perpetuate Teflimony, See E vi- 
7 dence. 


In what Caſes a Bill is or is not proper. 


A bull will not lie for a tenant to be re- 
lieved out of the arrears of rent, for 
the taxes which the tenant had paid 
on account of rent reſerved to a chari- 
ty, that appeared to be exempted 
from taxes. 128{N) 

So where one had an annual payment 
ſecured on land, which annuity was 
held liable to anſwer taxes in propor- 
tion as the land paid; it was held a 
bill would not lie to make the annui- 
tant refund in reſpect of the payments 
ſhe had received tax free, and for 
which the party paying had omitted 
to deduct. ibid. (N) 

A bill is brought by a lord of a ma- 
nor to reccyer a fine for a copyhold, 
on a ſuggeſtion that the defendant 
was admitted by attorney, but ſome- 


times pretends the attorney had .qq 
authority to make ſuch admittange, 
the defendant anſwers as to part, hut 
demurs as to relief; demurrer allow. 
8 Page 148 
Lord brings a bill againſt a tenant tore. 
cover a quit-rent, alledging that the 
land out of which the quit rent iſſues, 
by reaſon of the unity of poſſeſſion 
with other lands, is not known; the 
defendant anſwers as to diſcovery, 
and demurs as to relief; the demurrer 
allowed. 149 
Quære tamen. - 
A ting copyholder is not relievable in 
equity for an exceſſive fine; (that 
being determinable by a jury) but, 
to avoid multiplicity of ſuits, ſeveral 
copyholders may join to be relieved 
againſt a general fine that is exceſſive. 


I 
A bill lies to compel a ſpecifick — 
formance of an award to convey an 
eſtate, where the party ſubmitting 
has received the money, in conſider- 
ation whereof he 1s to convey the 
eſtate ſued for. | 187 
Where the huſband, for a valuable con- 
ſideration, covenants that his wife 
ſhall join with him in a fine ; this 
court will enforce a performance 
of ſuch covenant. 189 
Difference between awards to pay money 
and to do any thing collateral ; and 
why a bill in equity may be proper 
only to compel a performance of the 
latter. 190 
Though a bill in equity lies to recoyet 
a ſmall quit-rent, yet it ought to ap- 
pear that the plaintiff has no remedy 
for the ſame at law; as where the 
lands out of which it is claimed are 
uncertain, or the days on which the 
ſame is payable, are uncertain alſo, 
| 250, 257 
Lord of a manor brings a bill againtt 
a tenant to hold a down belonging to 
the manor, diſcharged of a right of 
common thereto ; this an improper 
bill, in regard the plaintiff may by 
the ſame reaſon bring a ſeparate bill 
againſt every tenant of his mager 
making the like claim, 257 


A pi 


Bill of | 


I the de 
Out, 


A bill in equity lies not to compel the 


of the affets of the teſtator, who by his 


* 
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performance of an agreement to pay 
money in conſideration of having 
ſtifled a proſecution for felony ; fects, 
if to ſtop a proſecution at law for a 
fraud. Page 279 
Where a title depends on the words of 
a will z this is as properly determin- 
able in equity as by a judge and jury | 
at M/ Prius 296 
A bill will lie to ſecure the benefit of a 
contingent intereſt deviſed over; and 
in ſuch caſe the coſts ſhall be paid out 


will has occaſioned the difficulty. 303 
The bill charged, by way of amend- 
ment, matters which aroſe after the 
filing of the bill ; and held this might 
be done either by way of ſupplement, 
or amendment. 351 
A bill hes to compel the delivery of an 
altar piece, or other curioſity, in 
ſpecie. 390 


la whut CaſeEquity will or will not grant 
Relief on Motion or Petition, and where 
it will put the Party to bring bis Hill. 


A decree gained by fraud may be ſet 
aſide by petition, 111 
The right of guardianſhip of a child is 
not to be determined in ſo ſummary 
a way as on petition, and without a 
bill, any more than the court on a 
bare petition could order a truſtee to 
deliver over poſſeſſion of the truſt 
eſtate to the ceſtay que truſt. By the 
Lord King. ACS 
Quære tamen; and /ee the caſe of Mr. 
J. Eyre wver/as the Countels of Shaftſ- 


bury, and the precedents there cited, 
Vol. 2. 118. 8 


Bull amended and fupplemental, | See 


Amendment. | 


Bill of reviver. See alſo Avatement. 
| | 

If the defendant's time for anſwering be 

out, the court will order proceedings | 


to be revived. So though the defen= 
dant by his anſwer inſiſts that the 
plaintiff is not intitled to revive ; fot 
this ought to be ſhewn either by plea of 
demurrer; but if in ſuch caſeit appears 
that the plaintiff had no title to re- 
vive, he cannot have a decree. P. 348 


Fill of Review. 


If 2 decree be obtained; and infolled; 
ſo that the caufe cannot be rehe rd, 
then there is no remedy but by bill 
of review, which muſt be on efror 
appearing on the face of the decree 
or on ſome new matter, as a releaſe, 
or a receipt diſcovered ſince: 371 


Bill to examine iinęlſes in perpetu am 
rei memoriam. See (Aitnefiess 


Lis pendens * 


[Acts of the court, as the commitment 


of a wardſhip, and in a cauſe then de- 
pending, to be taken notice of by 
every one at his ꝓeril, in the ſame 
manner as a Lis pendens. 117, 343 


Body Pdlitic. See Coypozation. 


Bonds oz Gblfgations, when allowed 
and when not allowed in Equity. 


A. treats for the marriage of his fon, 
and 1n the ſettlement of the ſon there 
is a power reſerved to the father to joins 
ture any wife whom he ſhall marry, in 
200. per annum, paying 1000/7. to 
the fon. The father treating about 
marrying a ſecond wife, the fon a- 
grees with the ſecond wite's relations 
to releaſe the 10007. and does releaſe 
it, but takes a private bond from the 
father for the payment of this 10001. 
equity will not ſet aſide this bond, 
becauſe it would be injurious to the 
firſt marriage, which being prior in 
time 15 tv be preferred. 66 

A father intruſts his heir apparent, then 
an infant, to the care of a ſervant j 

the 
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the heir comes of age; the ſervant | 


takes a bond from the heir, which 
bond 1s ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond; equity will ſet aſide the 
bond as obtained by fraud and a 
breach of truſt. Page 129 
But where a weak man gives a bond; 
if it be attended with no fraud or 
breach of truſt, equity will not ſet 
afide the bond only for the weakneſs 
ef the obligor, if he be compos mentis. 

| 130 

The having been in drink, is not any 
reaſon to relieve a man againſt any 
Joya or] deed or agreement gained 
rom him when in thoſe circum- 
ſtances; for this were to encou- 
rage drunkenneſs; /ecus, if thro? 


the management or contrivance of | 


tim who gained the bond, &c. the 
party from whom 1t was gained, was 
drawn in to drink. ibid. (N) 
Any voluntary bond is good againſt the 
executor, though to be poſtponed to 
a imple contract debt. 222 
A bond is, prima facie, good evidence 
of a debt; but in caſe fraud appears, 
the obligee ought to prove actual 
payment of the conſideration. 289 
One being caught in bed with another's 
wite, gave the huſband who, caught 
him, and was about to kill him, a 
note for 100 4. payable at a certain 


time. After which the money grow- 


ing due, he who gave the note, ex- 
cuſing payment, gave his bond for 
the money; had the matter reſted 


folely on the note which was thus 


gained by a man armed from one 
naked, and by dureſs, (notwith- 
ſtanding it happened to be given in 
ſatisfaction for the greateſt injury) 


equity would have relieved ; but | 


when the party had afterwards cooly, 
and without any pretence of fear, 
Sc. entered into a bond to the buf: 
band, he thereby himſelf aſcertained 
the damages, and was not intitled to 


relief. 294(N) | 
A. having a wife who lived ſeparate 


from him, afterwards courted and 
married another woman who knew 


2 


nothing of the former wife's being 
alive; but this being diſcovered 10 
the ſecond wife, A. in order to pre. 
vail on her to ſtay with him, gave a 
bond to her truſtee to leave her 10000. 
at his death, and afterwards. died, 
not leaving aſſets to pay his ſimple 
contract debts; had this bond beea 
given immediately on the diſcovery, 
and they had parted thereupon, the 
bond had been good; or had it been 
given to the ſecond wife as a re- 
compence for the injury done her, 
and the had upon that left him; but 
in regard it was given after the ſe. 
cond wife knew the former was liv. 
ing, this was decreed to be worſe 
than a voluntary bond, becauſe given 
on an unlawful conſideration, and to 
be poſtponed to debts by ſimple con- 
tract. Page339, 340 
A bond is given to B. in truſt for 4 
who dies; the money due on the 
bond ſhall be paid in a courſe of ad- 
miniſtration. 342 
There cannot be a gift of a bond by 
way of denatio cauſa mortis, it being 
merely a choſe en action, that will 
not paſs by the delivery, but muſt be 
ſucd in the name of the executor, 
58 

A. by his intereſt with the S 0 
of exciſe, gets an office in that branch 
of the revenue for B. who in conhi- 
deration thereof gives a bond to 4. 
to pay him 101. per annum as long 
as B. enjoys the place; equity wil 


relieve againit the bond, 391 
Bonds foz Marriage Brokage. See 
PMParriage. 
Bozough Englich. 


Where lands of the nature of Borough 
Engliſhate in ſettlement, the unſettled 
reverſion continues as part of the old 
eſtate, and ſhall deſcend in- Borougb 
Engliſh as before. 3 


Brokers. See Faftozs. 


Burning in the Hand. See Clergy. 
| Caption 


Certi 
in 
P32 


Loꝛd 
See 
and 


Lord 
mir 
or 


but 


Chart 


One 
ren 
the 
and 
3 
poo 
the 
the 

A mar 
the 
of 
feit 
nat! 
of 
non 
of n 


\ 


A Table of the Principal Matters. | : 


Caption of a Fine. See Fine. | 


Certainty. 


Wr a party charges his ad- 


ver ſary with any thing crimi- 
nal, it ought to be ſhewn with great 
p lainneſs and certainty. - Pace 276 


Certificate of Bankrupts. See Bank- 
rupts. 8 


Certificate of the Cuſtom of London | 


by the Becozder. Sce London. 


Certificate (o: Repozt) of a Maſtez 
in Chancery- See Maſter's Re⸗ 
poꝛt. 


Certiozarf. See Writs. 


Lo: Chancelloz o: Lozd Keepez. 
See more title Court of Chancerp, 
and Juziſdittion. 


Lord Chancellor or Lord Keeper has: 
mines in matters relating to ideocy 
or lunacy, not ,as Chancellor, c. 
but by virtue of a royal fſign manual. 

108 (N) 


Charity and Charitable Uſes. See 
alio Pooꝛz. . 


One ſeiſed in fee of a manor grants a 
rent in fee out of it to a charity for 
the ſupport of ſeveral poor perſons, 
and afterwards grants the manor to 
JS. u che nomination of the 
poor perſons belongs to the heir of 
the grantcr, and does not go with 
the manor. I 

A man founds a charity for alms-houſes ; 
the founder has a right of nomination 
of theſe alms people, but may for- 
teit it by a corrupt or improper nomi- 
nation of ſuch as are not fit objects 
of the charity, or by making no 
nomination at all; but this neglect 
of nomination mull be aſter ſuch time. 


You. III. 


as the founder, Oc. have had notice 
of the vacancy, and without proof 
of ſuch notice, it is no fault. Pas 

146 (N) 
Charity to thoſe perſons that are com- 
monly called diſſenting miniſters, 


Sood. | © 346 


Child. see Fathez and Child. 


The father the only judge of what is a 
proper advancement tor his child. 


285 


Clergr, and the Dencfit thereof. 


By the ancient common law of England, 
whoever had abjured the kingdom on 
account of felony committed by him, 
if he did not depart ſtraightway, or 
being gone, did return without li- 
cence, he had judgment to be hang- 
ed, except he was a clerk, and then 
he had his clergy. 39 (N) 

In caſes within benefit of clergy, the 
ſtatute of 5 Anne, takes away read- 

ing, and provides that the party 
ſhall be puniſhed as a clerk convict. 
| 443 

The ordinary never ated as a judge, 
but as a miniſter only, on the allow- 
ance of clergy, 444 

What is meant by a clerk convict, and 
how ſuch a one 1s to be puniſhed by 
18 Els. ibid, 

The original of benefit of clergy, the 
manner -of trial of clerks convict 
before the ordinary, together With 
the ill conſequences attending it. 447 

The advantages that accrued to 'the 
party, in caſe upon the trial he wes 
found, not guilty, 448 

What were the conſequences of deliver- 

ing over a clerk convict to ths ordi- 
nary ab/que purgatioue faciendd. ibid. 

Purgation taken away by 18 EI. bat 
the offender liable ro be continu- 
ed in priſon for any time not ex- 
ceeding a year, if the judge who 
tried him thinks fit, 449 
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How the words of 18 Ez. which ex- 
preſs nothing of a pardon, came to 
be conſtrued as ſuch, Page 4.50 

Burning in the hand where the offender 
is admitted to his clergy, notwith- 
ſtanding what is aſſerted by the lord 
Coke to the contrary, is part of the 
judgment, as appears from cotempo- 
rary reporters, as alſo from later au- 
thorities. 4.51 

In what cafes the ſtat. 4 Gro. I. Cap. 9. in 
the room of burning in the hand, 
fubſtitutes tranſportation ; and how 
the latter is to be underſtood by way 
of condition precedent to a ftatute 
pardon, in like manner as the for- 
mer was by '8 F/:z. 459 

By 18 Zliz, cap. 7. actual burning in 
the hand, as well as the allowance of 
clergy, was neceſſary to diſcharge the 
pritoner from telony ; and therefore, 
if before 4 Geo. 1. cap. 11. an offen- 
der, after clergy allowed, had eſcaped 
before he had been burnt in the hand, 
he would have continued a felon ; 


and a ſtranger by unlawtully receiving | 


him, Sc. might have become accel- 
ſary to his felony after the fact. 487 
Where, by the delay or doubt of the 
court, a priſoner convicted of man- 
ſlaughter has no opportupity of de- 
manding his clergy, or if he has de- 
manded it, and the court {hould 
make no record of it; this on its 
being pleaded and hows ſpecially, 
ſhall not turn to the prejudice of the 
priioner. 489 


Alterations made by 4 Geo. 1. cap. 11. 


for tranſportation of felons, where- 
by the judgment of tranſportation, 
with regard to perſons convicted of 
clergyable felonies, is plainly and 
clearly put only in the place of the 
judgment for burning in the hand 
not in the place of actual burning. 

; ibid. 


See alſo Depolition, 


Commiſſton. 
Cxamination, Qituels. 


A commiſſion being granted to examine 


w:tneiles at Al icrs, the plaintiil died, 


— 


by which in ſtrictneſs. the ſuit abated, 
but the witneſſes were examined there 
before notice given to the commil. 
ſioners or witneſſes of the plaintiff' 
death ; the examination held regular, 
though one of the witneſſes were yet 
living. Page ng; 
Witneſies EN in a commiſſion 


after the demiſe of the crown, but 


before notice thereof, to be indifted 
of perjury, if they ſwear falfe, 196 
| After the defendant has been examined 
on interrogatories, and publication 
paited, the plaintiff ought not to 
have a commiſſion to examine wit- 
neſſes in order to falſify the defend- 
ant's examination; this tending t0 
multiply cauſes, and to make them 
endleis. N 413 


Committee. See Ideot. 


Common Recovery. See Recovery. 


Common Seal. See Cozpozation. 


Common. 


Lord of a manor. cannot bring a bill. 
againſt a tenant, to the end that he 
may hold a down belonging to the 
manor diſcharged of the tenant's 
right of common therein. 257 


Tenan -y in Common. See Joint-tenants 
and Tenants in Common. 


Company oi Bodp Politick, See 
Cezpozation Aggregate. 
Compos mentis. 

Where a bill is brought to prove a will 


ot land, the ſanity of the te autor p 
to be proved; cus of a deed of trult 


to pay debts. 93 
No ſuch thing as n compos in equity, 
it cempes at law. 130 
Compo tion 


Wha 


Deviſe 
tior 
of l 
nan 
ries 
the 


Cre. 


At co 
de 
lan 
bod 
an 
pe- 
OV 


A co! 
the 


| 4 Table of the Principal Matters, 


Compoſition. See alſo Debts. 


Though, generally ſpeaking, an exe- 
cutor or truſtee compounding or re. 
leaſing a debt, muſt anſwer. for the 
ſame ; yet if it appears to be for the 


benefit of the truſt eſtate, it is an 


excuſe. Page 381 
If an executor, mortgagee, guardian, 
or any one who is conſidered as a 
truſtee, compounds debts, it ſhall be 
for the benefit of the ceſtay que 1ruft. 
251, 252 (N) 


Concealment, Covin, Colluſion. 


In what manner a party releaſing his 
right ought. to be informed of his 


right, ſo as to be bound by ſuch re- | 


leaſe. : 321 


Concluſion. See Gltoppel. 


Condition 
What is a Performance of a Condition. 


Deviſe of a legacy to a feme, on condi- 
tion that ſhe marry a man of the name 
of Bar. A. takes upon him the 
name of Barlsw, and the feme mar- 
ries him: this is a performance of 
the condition, and equity will not de- 
cree the huſband to retain that name. 

6 

At common law, and before the 3 
de donis, when a man had deviſed 
lands to one and the heirs of his 
body ; this was a conditional fee, 
and the poſſibility of reverter ex- 
pectant thereon could not be limited 
over, 263(N) 


Condition broken, 


A corporation aggregate cannot without 
their common ſeal impower their 


| 


[ 


ſervant or agent to enter for a con- 


dition broken. Page 425 


Condition precedent. 


In what caſes the ſtatute of 4 Geo. 1, 
cap. 9. in the room of burning in the 
hand ſubſtitutestranſportationfor ſeven 
years, and how the latter is tobe under- 
ſtood by way of condition precedent 
to a ſtatute pardon, in like manner 
as the former was by 18 Eliz. 459 


Condition ſubſequent. 


An attornment could not be on a con- 
dition ſubſequent, for in ſuch caſe 
the attornment would be good, and 
the condition void. | 420 


Condition or Covenant broken, ard how 
far relievable. 


Though ordinarily where the huſband, 


for a valuable conſideration, cove- 
nants that his wife ſhall join with him 
in a fine, equity will inforce a per- 
- formance of ſuch covenant; yet if 
it can be made appear to have been 
impoſſible for the huſband to perform 
the agreement, by procuring the 
concurrence of the wife; as Tuppoſe 
there are differences between them; 
and the hufband offers to return all 
the money with intereſt and coſts; 
Qu. If under theſe circumſtances the 
court would not diſcharge the huſ- 
band from the agreement? 189 N) 


Conſent, See Ilſent- 


Conſideration unlaboful. 


A. having a wife who lived ſeparate 


from him, afterwards couried and 
married another. woman who knew 
nothing of the former wife's being 
KEE alive; 
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Contempt. See alſo Injunſtion and 


. Marrying an infant ward of the court 


So where one not a freeman of London, 


Though the father has a right to fe 
guardianſhip of his own children, 


Contingent Intereſt. See alſo Po ſſi⸗ 
A contingent intereſt or poſſibility in | 


s 


ſecond wife to Ray with him, ſome years 
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alive; but it being diſcovered to the 
ſecond wife that the former was liv- 
ing, A. in order to prevail on the 


afterwar dsgave a bond in truſt to leave 
the ſecond wife 10007: at his death, 
and died, not leaving aſſets to pay his 
ſimple contract debts ; if the bond 
had been given immediately on the 
diſcovery, or as a recompence for the 
injury done to the ſecond wife, and 
thereupon they had parted, it had 
been good; but it being given on 
ſuch an illicit conſideration, as that 
of her living in adultery with A. it 
was worſe than a voluntary bond, and 


poſtponed to debts by ſimple contract. 


Page 339, 340 


zoce ls. 


is a contempt, though the parties 
concerned in ſuch marriage had no 
notice that the infant was a ward of 
the court. 116 


married a city orphan; though it did 
not appear that the party had any 


notice of his wife's being a city or- 


Phan, it was held he was puniſhable 
by the court of orphans. 118(N) 


and, if he can any way gain the cuſ- 
tody of them, is at liberty fo to do, 
provided no breach of the peace is 
made in ſuch an attempt, yet it will 
be a contempt in him, and much more 
in any other perſon offering to take 
them when going to or returning 


from the court of chancery. 154, 155 


bility, 


bankrupt is aflignable by the com- 


mulloners. 132 


A bill will he to ſecure and have the 


benefit of a contingent intereſ, * 


Page 30; 


Contingent Kemafnders. See Try. 
tees for preſerving continent Remain. 
ders, | | | 


Contribution. See Aberage. 


Convepance. See Deeds. 


Copyhold. 


A. 1s a copyholder in tail, the lord 
grants the freehold of the copyhold to 
him in fee; the copyhold, though in. 
tailed, is extinct. 3-50 

Quære auiem, if A. be a copyholder in 
tail, remainder to B, in fee, and 4, 
takes a grant of the freehold from 
the lord to him and his heirs, and 
dies without iſſue; is not B. in whom 
there was once a veſted remainder in 
fee of the copyhold premiſes, intitled 
to the ſame ? „ 

One by will charges all his wordly 
eſtate with his debts, and dies feiſed 
of freehold and copyhold eſtates, 
which he particularly diſpoſes of by 
his will; the copyhold, tho? not ſur- 
rendered to the uſe of the will, ſhall 
yet be applied to the payment of the 
debts, pari paſ/u with the freehold. 


x 96 
Where one by will charges his copyhold 


land with the payment of his debts, 

_ equity will in caſe the teſtator dies 
without having ſurrendered his copy- 
hold to the ute of the will, ſupply 
the want of a ſurrender ; but if it be 
but an equitable charge, ſo that the 
legal eſtate of the premiſes deſcends 
to the heir, it ſeems that the credi- 
tors, in a bill brought by them in 
order to compel a ſale for payment of 
their debts, ſhould make the heir a 
party; otherwiſe the legal eſtate of 
the copyhold cannot be conveyed to 

a a purchaſer; though if it appears that 
the heir at law has, ſince the _ 
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of his anceſtor, conveyed away all 
the copyhold eftate, in ſuch caſe the 


grantee of the heir being capable of 


conveying to the purchaſer, it may 
not be neceſſary to make the heir a 
party. | Page 97(N) 
A bill is brought by a lord of a manor 
to recover a ſine for a copyhold, on 
a ſuggeſtion that the defendant was 


admitted by attorney, but ſometimes | 


pretends the attorney had no authority 
to take ſuch admittance: the defend- 
ant anſwers as to part, but demurs as 


151 
A ſingle copyholder is not relievable 


in equity for an exceſſive fine, becauſe 
this is determinable at law ; but to 
avoid multiplicity of ſuits, ſeveral 
copyholders may join to be relieved 
againſt a general fine that is exceſſive. 
12 
If a copyhold be deviſed to a * 
child, and no ſurrender to the uſe of 
tue will, though by the ſame will 
there be other proviſion made for the 
child, yet ſuch copyhold being part 
of the proviſion, the court will make 
it good, unleſs in a caſe where the 
eldeſt ſon and heir is totally diſinhe- 
rited; and though the deviſe be of a 
copyhold to a ſecond ſon after the 
death of the eldeſt fon without iflue, 
equity will ſupply the want of a ſur- 
renden 283 
If] have freehold lands and copyhold 
lands in Dale, and deviſe all my lands 
and hereditaments in Dale to pay my 
debts; only my freehold ſhall paſs, 
if that be ſufficient ; ſecus, if I have 
ſurrendered the copyhold to the uſe 
of my will. 322 
An equity of redemption of a copyhold 
may be deviſed without being turren- 
dered to the uſe of one's will. 358 


Cozoner. 


By the ancient common law of England, 
when any one was about to abjure the 
realm for felony, he might within 40 
days confeſs the felony, and take an 


to relief; the demurrer held good. 


* 


oath to abjure the realm, before the 
coroner, who within 40 days from 
that time aſigned him ſuch a port as 
he choſe, for his departure out of the 
kingdom. Page 38, 39 (N) 


Where the ſheriff is a party, or other- 


wile incapacitated, the coroner is the 
proper officer to whom all proceſs is 
to be directed. 55 


Tozpozation Aggregate oz Company. 
In the caſe of the South- Sea Company, 


in whom the: eſtates of the late 
directors are veſted by act of parlia- 
ment; where the ſtatute of limitations 
was pleadable againſt the late direc- 
tors, it is alſo pleadable againſt the 
company, who ſtand but in ſuch di- 
rectors place. 143 
A corporation aggregate ſhall have the 
benefit of the ſtatute of limitations, as 
well as any pnvate perſon. 310 
The ſecretary and book-keeper of the 
Eat India Company were made de- 
fendants to a bill for diſcovery of 
{ome entries and. orders of the Com- 
pany ; the defendants demurred, for 
that they might be examined as wit- 
neſſes; alſo becauſe their anſwer could 
not be read againſt the company; the 
demurrer over- ruled, leſt there ſhould 
be a failure of juitice, in regard the 
company are not liable to a proſecu- 
tion for perjury, tho' their aniwer 
be never to falſe, ibid. 
One with lemon juice takes out a re- 
ceipt written on the inſide of a bank 
note, but called an indorſement; this 
held to be a raſmg an indorſement 
within $& g V. 3. ap. 19. and to 
be felony without clergy. 419 
A corporation aggregate cannot anſwer 
but under their ccmmon ſeal. 423 
A corporation aggregate can do no- 
thing of conſequence, or that is not 
an ordinary ſervice, without deed. 
i ibid, 
Cannot without deed impower a third 
perſon to ſeiſe goods for their uſe as 
forteited. 424 
Nor 
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Nor to enter for condition broken. P. 42 5 
Nor to make an attornment. 


Coſts. 


Where one that ſues both at law and in 
equity for the ſame thing, on being 
put to make his election, chuſes to 
proceed at law, his bill is to be diſ- 
miſſed with coſts. 
makes a ſpecial election to proceed at 
law as to part, and in equity as to 
other part, with regard to what the 
plaintiff ele to proceed at law, his 
bill is to be diſmiſſed with coſts. go(N) 

A bare truſtee is a good witneſs for his 
cefluy gue truff ; but not an executor 
in trult, as he 1s liable to be ſued by 
creditors, and to anſwer coſts. 121 

One ought not to be condemned to pay 
coſts in this court for inſiſting on a 
right which the law gives him. 205 

Where a b1/l is brought to ſecure and 
have che benefit of a contingent in- 
tereſt deviſed over, the colts ſhall be 
paid out of the aſſets of the teſtator, 
who by his will has occaſioned the 
dimculty. 303 

A truſtee miſbehaving himſelf, ordered 
to pay cotts out of his own pocket, 
and not out of the truſt eſtate. 347 

One may demur anew at the bar, ore 
tenus, but then on the demurrey being 


allowed, he cannot have his colts. 371 


Not agreeable to the preſent practice to 
pay coſts for 2 demurrer, inũſted on 
at the bar ore tenus. ibid. 

An heir at law is made a defendant, 
and inſiſts on his title; he ſhall have 
coits, though it goes againſt him : 
bat if an heir at law be plaintiff, and 
miſcarries in his ſuit, be ſhall not 
have coſts ; but, on his ſuit appearing 

to be groundleſs, all pay coſts. 373 


Covenant. See Agreement. 


Coverture. See Baron and Feme. 


County. | | 


In an indictment againſt one as acceſ. 
fary after the fact, to a felony, by 


* 


426 


So alſo where one 


1 


4 


receiving, Sc. the principal who way 
outlawed or attainted in the fame 
county, it ought to appear that the 
party receiving, Qc. did it ſciens or 
ſcienter, otherwiſe it will not amount 
to an abſolute preſumption, fo as to 
excuſe ſuch omiſſion. Page 496 
In criminal caſes, though the county 
be in the margin, yet the place where 
the fact is ſuppoſed to be done muſt 
be laid to be done in Com. prædid. 
otherwiſe in civil caſes. 496 


Courts. See Juriſdition. 


Court of Chancery or Equity. 


Court of equity will inforce a diſtribu. 
tion of a freehold eſtate, though the 
ſpiritual court cannot. 102 

A weak man gives a bond; if it be at. 
tended with no fraud or breach of 
truſt, equity will not ſet aſide the 
bond only for the weakneſs of the 
obligor, if he be compos mentis; 
neither will equity meaſure people 
underftandings or capacities. 130 


equity, if compos at law. ibid, 
Equity will not relieve a man againtt 
any deed or agreement gained from 
him when in liquor, merely for that 
reaſon, in regard this were to incou- 
rage drunkenneſs ; /ecus, if through 
the management or contrivance of 


party from whom it was gained, was 
drawn in to drink. ibid. (N) 
Heirs, even when of age, are under the 
care of 2 ceurt of equity, and then 
want it moſt, the law taking care of 
them till that time. | 131 
Where A. is tenant for years, remainder 
to B. for life, remainder to C. in fee, 
and A. is doing waſte; B. though he 
cannot bring waſte, as not having 
the inheritance, is yet intitled to an 
injunction in equity. 268 (N) 


Where huſband and wife ſue for a legacy 


given to the wife; equity will not 
compel the payment ot it, unleſs the 


huſband maxcs tome ſettlement on 
. the wiic, | 202 


A good 


No ſuch thing as being non compos in 


him who gained the deed, Cc. the 
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A gocd rule in equity, as well as at 
law, that where to a ſuit there are, 
never ſo many defendants, if the 
plaintiff cannot give evidence againſt 
a defendant, he may. be called as a 
witneſs for a co-defendant. Page 288 
Where a title depends upon the words 
of a will, this is as properly deter- 
minable in equity, as by a judge and 
jury at Ni. prius. 296 | 
A coart of equity delights to do com- 
pleat juſtice, and not by halves; as 
to make a decree againſt the heir, and 
leave him to proſecute another ſuit 
againſt the executor; wheretore in 
order to do ſuch compleat jultice, 
where both are liable to the plaintiff's 
demand, it requires that both ſhould 
be made parties. 334 
A court of equity endeavours to pre- 
vent a multiplicity of ſuits, 157,334 
Matters of fraud are cogniſable as well 
in equity as at law. 279 


Ihe plaintiff gets judgment in the pet. 
ty bag, after which he is ſtopped by 
an injunction. 
paſs; the plaintiff, though hindered 
by the injunction, yet cannot fue out 
*xCCUtion without A ire facias. 


3 
Court of King's Bench. | | 


One who had been a priſoner in New- 
ate for debt, but ſince removed to 
ine Fleet, is excommunicated ; the 
court of chancery will not direct the 


curiitor to make out a writ of exccm- | - 


nuzicato cafiendo to the warden of 
the Ficet? but this writ may be di- 
rected to the ſheriff, who may return 
ann eff iaventus ; and on this return, 
tue court of king's bench may grant 


an &@teas corpus, and thereon cnarge | 


nim with an excommun'cato capiends. 
„ f : 53 
3. writs of excommunicato capieudo muſt 
he returnable in the king's bench. 55 


The year and day | 


either by threatening or other miſbe- 
haviour, within a year and a day af- 
ter the taking up of the party, by 
him or on his behalf, that he ought 
to be diſcharged, Pape 103 


See mort under the following title, 


Court Spiritual, Eccleſiaftica!, or Chriſ- 


tian. 


The fpiritual court cannot inforce a dif- 
tribution of a freehold eſtate. 102 
One deviſes the ſurplus of his perſonal 
eſtate to his four executors; though by 
the rule of the ſpiritual court {which 
has a concurrent juriſdiction in caſes 
of legacies) ſurvivorſhip dees not 
take place; yet this coming into 
W://minfter-hall, muſt be determined 
according to the rules of the common 
law, and on the death of one of the 
legatees, ſhall go to the ſurvivors 125 
A leaſe granted to one and his heirs for 
three lives, is a real eſtate; and tho? 
by the ſtatute of frauds it is made 
liable to debts, yet it is only ſuch 
debts as bind the heir; and where the 
ſpiritual court ſet aſide a will, diſpo- 
ſing (zwter al) of ſuch eſtate as re- 
voked, this ſentence held not to af- 
fect the deviſe of ſuch real eſtate, 166 
In the ſpiritual courts all reſtraints on 
marriage are void ; the rule there be- 
ing, that maritagium debet e libe- 
rum. | 238 
Difference of opinion between the com- 
mon lawyers and the civilians in the 
point, whether, where there are two 
executors, and one rencunces, he Who 
renounced is ſtill at liberty to accept 
of the executorſhip; or whether a re- 
nunciation once made, though only 
dy oneot them, is peremptory. 251(N) 
In the caſe of a divorce a end & 1huro, 
baron and feme live ſeparately, and 
the wife has a child; this is a baſtard, 
for the court will intend obedience 
has been paid to the jentence during 
this time. 275 
The ſpiritual court has ſometimes re- 
fuſed to grant the probate of a yall 


A reaſonable practice in the kivg's 
bench, if nothing has been offered, 


to an executor of no ſubſtance, and 
who has aviconded fur debt, unicls 


he 
*Dd4 
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he N give > JECULILY for 2 due ad: 


miniftraticn of the aſſets; but in theſe; Debts, Credito? and Debtoz. See. 


c:ſes the court ef B. R. has inforced 
tie granting of a probate by a per 
emptory mandamus. Page 337 (N) 


Court, of Orphans. 


One, not a freeman of London, married 
a city 850 : and though it did not 
appear char che party } had any notice 
of his wife's being a city orphan; yet 
it was held ſuch perſon was puniih- 
able by the court of orphans, 118(N) 


[ xferior Courts. 


All judgments even in the inferior 
courts of lav, are to be taken notice 
of by executors, ſo that if they pay 
any bonds before ſuch judgments, it 
is at their peril. "237 


Courts foreign. 


Adminiſtration” granted in a foreign 
courts (as in Paris) not taken notice 
of in our courts. ©2494 


Crown. See Pzerogative. 


Curteſy. 


Qu. If a papiſt may not be tenant by 
the curt teſy, (notwithſtanding the 
11 C12 ,. 3. made to prevent the 
growth of popery) that eſtate being 
caſt on him by act of law, and not by 
purchaſe ? 49 N) 


A man may be tenant by the curteſy of |. 


a truit as well as of a legal eſtate. 234 
An huſband does not forfeit his tenancy 


by the curteſy on leaving his wife and 
living in adultery, as a wife forfeits | 


her dower by elopement, Wc, 276 


Cuſtoms of London. See Londen, 


al io Truft for Payment of Debts under 
Tit. Truſt. 


O's: owes a debt by ſimple contract. 
Six years paſs, whereby the debt 
is barred; after which the debter by 
will charges his lands with the pay- 
ment of all his debts, and dies; it 
ſeems this debt is revived. Page 3% 
Du. If a man were to deviſe his perſon- 
Val chiate. to pay his debts, whether 
would this revive a debt barred by 
the ſtatute of limitations? 89 N) 
A will begins, “As to all my worldly 


«« eſtate, my debts being arlt paid, 


% I give, Sc.” The real eſtate is 
liable” to the debts, nothing being 


deviſed till the debts are paid, 915 
359 
In a deviſe of lands to pay debts, if the 


creditor brings a bill to compel a ſale, 
the heir is, generally, to be made a 
party; ſecus in the caſe of a truſt 
created by deed to pay debts. 92 
Where a bill is brought to prove a will 
of land, the ſanity of the teſtator muſt 
be proved; /eczs in the caſe of a deed 


of truſt to {ell for Payment of debts. . 


3 

One by will charges all his 1 
eſtate with his debts, and dies ſeiſed 
of freehold and copyhold eltates, 
which he particularly diſpoſes of by 
his will; the copyhold, tho? not ſur- 
rendered to the ule of the will, ſhall 
yet be applied to the payment of debts, 
pari paſſu with the frechold. g6 


ITI charge all my lands with payment 


of my ; debts, and deviſe part to 4, 
and other part to B. Cc. the credi- 
tors cannot be paid out of the lands, 
till the maſter has certified what the 
proportion is, which each is to con- 
tribute; but if the maſter certifies that 
the debts will exhauſt the whole real 
eſtate, then the creditors may proceed 
againſt any one deviſee for the whole. 


99 

A leaſe granted to one and his heirs for 
three lives, is a real eſtate; and 
though * the Ratute of frauds it 13 
liable 


A. 
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liable to pay debts, yet it is only ſuch 
debts as bind the heir. Page 166 
A. lent money on bond to B. who dy- 
ing inteſtate, C. took out admini- 
ſtration to him; after which C. dying, 
. took out adminiſtration de Bonis 
non to B. in this caſe A. it was al- 
lowed, might out of the aſſets of B. 
have retained for ſuch bond debt con- 
tracted before he took out adminiftra- 
tion; and though he happened to die 
before he made any election in what 
particular effects he would have the 
property altered; yet as the court 
preſumed he would have elected that 
his own debts ſhould be firſt paid, 
therefore the executors of A. in ac 
counting for the aſſets of B. were per- 
mitted, on the account, to deduct to 
the amount of the money lent by 4. 
to B. 184 (N) 
A bond or mortgage is, prima facie 
a good evidence of a debt; but in 
caſe fraud appears, the obligee, &c, 
ought to prove actual payment. 289 
Expreſs words, or words tantamount, 
are requiſite to exempt the perſonal 
eſtate from payment of debts, that 
being the natural fund for that pur- 
poſe. 325, 333 (N) 
An huſband voluntarily, and after mar- 
riage, allows the wife, for her ſe- 
pur ate vie, to make profit of all but- 
ter, eggs, pigs, poultry and fruit, 
beyond what is uſed in the family; 
out of which the wife faves 1007. which 
the huſband borrows, and. dies; 
equity will allow this agreement to 
encourage the wite's frugality, and 
the ſhall come in as a creditor tor this 


' 100), eſpecially there being no defect | 


to pay debts. - ' 337 
Every mortgage, though there be no 
covenant or bond to pay the money, 
implies a loan, and every loan im- 


The Order and Priority in «which Debts 


are to be paid. See alſo more title 
I ſlets. | 


Any voluntary bond good againſt the ex- 
ecutor, though to be poliponed to a 
ſimple contract debt, Page 222 

All judgments, even in the inferior 
courts of law, are to be taken notice 

of by executors, ſo that it they pay 
any bonds .before ſuch judgments, 
it is at their peril. | 117 

4. who had a wife that lived ſeparate 
from him, afterwards courted and 
married another woman, who knew 
nothing of the former wife's being 
alive; but it being diſcovered to the 
ſecond wiſe that the former was liv- 
ing, A. in order to prevail on the 
ſecond wife to ſtay with him, gave a 
bond to a truſtee of the ſecond wife, 

to leave her 1000 J. at his death, and 
died, not leaving aſſets to pay his 
ſimple contract debts; this bond 
being given on ſuch an illicit conſi- 
deration, was held to be worſe than 
a voluntary bond, and, there being 
a deſiciency of aſſets, to be poſtponed 
to all the ſimple contract debts. 
| | 340 
One poſſeſſed of a term for 1020 years, 
articles to purchaſe the inheritance, 
and by will gives 3000/7. to his 
daughter, and makes his ſon execu- 
tor, and dies; the ſon aſligns the 
term in truſt to attend the inheritance, 
of Which he takes a conveyance in his 
own name. Afterwards the ſon ac- 
knowledges a judgment to 4. and 
mortgages the ſame lands to B. and 
dies inſolvent ; A. ſhall be firſt paid 
his judgment, then B. ſhall be paid 
his mortgage; after which, the 


plies a debt; therefore an heir of 
a mortgagor ſhall compel an appli- 
cation of the perſonal eſtate to pay 
off a mortgage, though there was no 
covenant, Sc. from the mortgagor. 


558 


| 


daughter (being adminiſtratrix to her 
brother) is intitled to her legacy of 


3000 J. in preference to the ſimple 
contract creditors. 28 


A. owes money by ſeveral judgments 


and bonds, and dies inteſtate. His 
adminiſtrator pays the judgments and 
ſome of the bonds, and pays more 
than the perſonal eſtate comes to; 


what 
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what the adminiſtrator paid on the 
judgments muſt be allowed him; but 


as to what he paid on the bonds, he ; 


muſt come in pro ra!4 with the 
other bond creditors out of the real 
aſſets. Page 400 
A debt due by a decree of the court of 
chancery is equal to one due by a 
judgment at law ; and where an exe- 
cutrix of A. who was greatly indebted 
to divers perſons in debts of different 
natures, being ſued in chancery by 
ſome of them, appeared and anſwered 
immediately, admitting their de- 
mands, {ſome of the plaintifſfs being 
her own daughters ;) and others of 
the creditors ſued the executrix at 
law, where the decree not being 
pleadable, they obtained judgments ; 
yet the decree of the court of chan- 
cery, being for a juſt debt, and hav- | 
ing a real priority in point of time, 
not by fiction and relation to the firſt 
gay of term, was preferred, in the 
order of payment, to the judgments, 
and the executrix protected and in- 
demnified in paying a due obedience, 
to fuck decree, and all proceedings 
againk her ſtayed by injunction. 401, 
402 (N) 


Deerce. 


The court will not without difficulty ſet 
aſide a ſecurity made under a decree, 
and approved of by the matter, 8 

No appeal lies from a decree or order 
of the Lord Chancellor or Lord Keeper 
iy cales of ideocy or lunacy, but to 
the Hing in council. 108 

A decrce gained by fraud may be ſet 
ade by petition, as a judgment at 
law by motion; a fortieri may ſuch 
decree be ſet aiide by bill. 111 

It a ſeme has a decree to hold and enjoy 
lands until a debt due to her is paid, 
aad ſhe is in pefſeſhon under this 
dectre, and marries; the hulband 
pia aſbon ſuch intereſt, for i: is in 
natute ot in extent. 2CO 


| they do a dced. 


A truſt eſtate was decreed to be fold for 
the payment of debts and legacies, 
and to be fold to the beſt purchaſer. 
A. articles to buy the eſtate of the 


truſtees, and brings a bill againſt 


them to perform the contract; the 
truſtees diſcloſe this matter; the 
court will make no new decree, but 
leave the former decree to be purſued. 
| Page 282 
No one need be made a party, againſt 
whom, if brought to a hearing, the 
plaintiff can have no decree. 341(N) 
In caſe of a decree of forecloſure againſt 


an infant, tho' the infant has ſix 


months after he comes of age, to thew 
cauſe, We. yet he will only be ad- 
mitted to ſhew errors in the decree, 
not to ravel into the account, nor to 
redeem. 
If a decree be obtained and inrolled, ſo 
that the cauſe cannot be reheard, 
then there is no remedy but by bill 
of review, which muſt be on error 
appearing on the face of the decree, 
or ON new matter as a releaſe, or a 
receipt diſcovered ſince. 371 
A decree is equal tv a judgment at 
law; and where in obedience to a de- 
cree a defendant executrix had paid 
away aſſets to ſome creditors, after 
which other creditors obtained judg- 
ments at law againſt her, to which 
the decree was not pleadable.; th: 
court of chancery protected the cxe- 
cutrix in paying obedience to the de- 
Cree, 401, 402 N) 


Deeds, Writings and Conde pances, 


&c. 


The defendant's witneſs proves a deed, 


and refers to it in his depoſition ; the 
plaintiff cannot compel the defendant 
to produce the deed at the hearing, 
the reference t! ereto not making it 


part of the dep: ſition. 35 
Sea Nuær. vide 7264 


The court never orders a will to be 
pioved Viva wice at the hearing, as 


93 
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Though it be proper to prove a will in 
equity, yet it is not abſolutely ne- 
ceſſary ſo to do, any more than it is 
to prove a deed in equity. Page 192 

The bare ſealing a deed without any 
covenant from the party ſo ſealing, 
Sc. not effectual to declare the uſes 


of a recovery, nor to transfer any | 


right, 8 
| See alſo 210 [(N 
Where there is a ſubſe 


the title deeds, the firſt mortgagee ſhall 
not compel a delivery of the writings 
from him, without paying him his 
mortgage money. 
The firlt mortgagee permits the mort- 
gagor to keep the title deeds, and the 
mortgagor ſhewing a fair title, mort- 
gages the premiſſes to a ſecond mort- 
gagee,to whom he delivers the deeds ; 
the firſt mortgagee is acceſſary to the 
drawing in of the ſecond. 281 


But a ſlight equity for an heir to ſay he 


wants the writings, unleſs he claims 
under ſome deed of intail concealed 
from him by the defendant. 296 
Wæere a ſubſequent conveyance does 
not revoke a will. | 346 
The plaintiff claimed by virtue of a 
remainder in tail expectant on tenant 
in tail's dying without iſſue, and was 
the heir male of the family. The 
defendants were filters and heirs ge- 
neral of the tenant in tail, and by their 
anſwer ſhewed that their brother, the 
tenant in tail, ſuffered a recovery,de- 
claring the uſe to himſelf in fee, and 
refer to the deeds in their cuſtody ; the 
court ordered, before the hearing, the 
defendants to leave with their clerk 
in court the deeds making the ten- 
ant to the preczpe, and leading the 
uſes of the recovery. 363 


Deeds ebrained through Fraud or Breach 
of Truſt. See title Bonds. 


Deeds to lead the Ujes of Fines and Re- 
coveries, See Fine and Recovery. 


quent mortgagee 
without notice, who has poſſeſſion of 


280 


Defendants. See alſo Parties, 


If there be never ſo many defendants to 
a bill, if the plaintiff cannot give 
evidence to affect a defendant, he 
ſhall be admitted as a witneſs for a 
co-defendant. Page 288 
Why the anſwer of one defendant can» 
not be made uſe of againſt another, 


311{N) 


Demiſe le Rop. 


Witneſſes examined in a commiſſion 
after the demiſe of the crown, but 
before notice thereof, liable to be in- 

dicted for perjury, if they ſwear — 

N 19 

See 1 Ann, ſtat. 1. cap. 8. ſect. 5. 

whereby this matter is now put out ft 

diſpute, it being by that act provided, 
inter al' ** That no commiſſion or pro- 

«« ceedings iſſuing out of any court of 

equity ſhall be diſcontinued by the 

death of her m jeſiy or any king or 

queen,”? . 


. 


6 
66 


«ce 


Demurrer. 


A defendant cannot demur and plead, 
or demur and anſwer to the ſame 
part of a bill; for the plea, Sc. 
over-rules the demurrer, 80 

If a demurrer be to part of the plaintiſ's 
bill, and an inſufficient anſwer to the 
reſidue; yet the plaintiff cannot ex- 
cept until the demurrer is argued, 

| 20 

If one demurs to a bill, and that — 

murrer by ill, the defendant may 

ſhew a freſh cauſe of demurrer at the 
bar ore tenus ; but if that be good, 


the defendant cannot have his coſts. 
| | 371 
Depoſttions. See alſo Examinat 


ion, 
Witneſs. | 


. 
uy 


| The 


4a 
* 
þ 
2 
4 


— 


0 
5 
; 


ow hs th A gs DR; 


* r 
r 


4 
* 
, 
* 


The defendant's witneſs proves a deed, 
and refers to it in his depoſition; the 
Plaintiff cannot compel the defendant 
to produce the deed at the hearing, 
the reference thereto not making it 


part of the depoſition. Pagez 5 
Sed Queer. & ide 364 


Defcent, See alſo Heir, 


A papiſt above the age of 18 and a half 


is capable of inlie riting or taking 
lands by deſcent. 49 
The reverſion in fee, or ſuch 3 as is 
unſettled, is part of the old eſtate; 
ard if the owner had the land as heir 
of the mother, it ſhall deſcend to the 
heir on the mcther's fide; ſo if it was 
Borough Eng! 15 of Gavelkind, it ſhall 
deſcend accerdingly. 63 
One dies indebted by bond, and ſeiſed 
in ſee of divers lands, part of Which 
he deviſes to J, S. and other part he 
permits to deſcend to bis heir; the 
lands deſeended ſhall in the firſt place 
be liable to pay the bonds. 367 
Bot had the teſtator deviſed the other 
part, though to his heir at law, {in 


which caie the deviſe had been void | 


as to the purpoſe of making the heir 
take by purchaſe) yer, as it Would 
ſerve to {hew the teſtator's intent that 
the heir ſhould have this land; there- 
fore the land deviſed to F. S. and 
the other land deviſed to the heir, 
ſhould, as it ſeems, contribute in 
Proportion to pay the bond debts. 


iid. (N) 


Where lands in fee deſcend to an in- 


fant, the paroi ſhall demur in equity 
as well as at law. 368 


Deſcendible Freehold, See Occupant. 


Devaſtavir, See alſo Exccutoꝛz. 

A term aſſigned by an executor in ou 
to attend the inheritance, ſhall, 
equity follow all the eſtates eee, 
out of i it, and all incumbrances fub- 
filing upon it; 


= 
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but the term be- 


ing by theſe means become not aſſets 
at law, the executor who aſligned the 
ſame, is liable to the creditors as for 


a devoſlavit. Page 330 
Deviſe. See (Gill. 
Dewiſe or- Payment of Debts. See 776 


fer Pazment of Debts. 


Execatory Deviſe. See allo Limitation 
of Terms for Tears under title Eftate. 


Deviſe of a term to A. for life, remain- 
der to ſuch children as the teſtator 
thall leave at his death, and if all 
the children die without leaving iſ- 
ſue, then to B. The children die 
without leaving iſtue at the time of 
their death; this is a good deviſe over 
to B. 258, 304 


Diſmiflion. 


Where the plaintiff proceeds both at law 


and in equity againſt the defendant 
for the ſame thing, and thereupon 
is ordered to make his election, if he 
chuſes to proceed at law, or omits 
to elect within eight days after notice 
of the order, his bill is to be diſmiſſed 
with coſts. So likewiſe if he makes 
a ſpecial election to proceed at law 
as to part, and in equity as to 
other part, with regard to what the 
plaintite in equity elects to proceed at 
law, his bill is to be diſmiſſed with 
colts. go(N) 


Dillenters (Pꝛoteſtant). 
Exvpreſly and by name exempted by the 


toleration act (of 1 V. &-M.) from 
the penalties of 35 Eliz. cap. 1. fett, 


2. 39({N) 
Charity to diſſenting miniſters, good 
346 

Diſtreſs 
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not per ffir pes, ene all equally 
| of kin. Secus, had any one brother 


DiEreſs, or ſiſter been living at the death of 

the inteſtate, Page 50 

L ad brings a bull againſt tenant to re- Though the ſtatute direQs that no diſ- 
cover a quit-rent, alleging that the tribution ſhall ve made within a year, 
land out of which the quit- Tent iſſues, yet if any one intitled to a ſhare dies 


by reaſon of the unity of poſſeſſion | within a year after the inteſtate, che 
with other lands, is not known; the | ſhare of the deceaſed perſon will, not- 
defendant anſwers as to diſcovery : withſtanding, be an intereſt veſted, 
and demurs as to relief; the demurrer | tranſmiſſible to his repreſentatives, in 
allowed, in regard that on allowing | nature of a legacy, which though 
the ſame, the plaintiff was at liberty, | given payable a year hence, would 
in caſe he ſhould think the defendant | plainly be an intereſt veſted preſently ; 
had not anſwered the whole bill, to ſo that in this ſenſe the ſtatute may be 
except to any part; or might amend | faid to have made a will for the in- 
his bill, and diftrain for the arrears teſtate ; and it is the ſame, where 
of the quit-rent, ſo that he had a] there is only one who can claim as 
better remedy at law than this court | next of kin, iu which caſe there can, 


could give him.  Paje 150| properly and ſtrictly ſpeaking, be ng 
| diſtribution. 49, 5o(N) 

An eſtate pur autre vie is diſtributable 

Diſtribution. | in equity, though not in the ſpiritual 

85 court. 102 


A. by will declares his intention to diſ. See alſo the fatute of 14 Geo. 2. 


poſe of his houſhold goods by his | 4. having feven children, makes an 
codicil, and deviſes the reſidue of | executor in truſt, and deviſes to each 
his perſonal eſtate not diſpoſed of, | child one ſeventh of his perſonal 
nor reſerved to be diſpoſed of by | eſtate. One of the children dies in 
his codicil, to his wife. Afterwards his life time, and one of the fix ſur- 
the teſtator makes a codicil, and does | viving children has been advanced by 
not diſpoſe of his houſhold goods | the father in his life-time ; yet this 
thereby; the houſhold goods ſhall not | child ſhall take his full ſhare of the 
go to the reſiduary legatee, but ac- | 7th part, without bringing what he 
nin to the ſtatute of diſtribution. had before received, into hotchpot ; 
a 40 for the bringing the advancement 

Where an executor has an expreſs legacy | into hotchpot, is to be only in the 
for his care and pains, though the] caſe of a total inteſtacy, or Where the 


next of kin has alſo an expreſs legacy, whole perſonal eſtate is diſtributable, 
yet the ſurplus ſhall go according to] not where only part is ſo. 12 
the ſtatute of diſtribution ; e{pecially | One deviſed his real eſtate to be fold for 
if the ſurplus was intended to be dii-| the payment of his debts, and the 
poſed. of, 43| ſurplus, if any, to be deemed per- 


A papiſt may take a PE We eſtate by | ſonal ettate,. and to go to his execu- 
the ſtatute of diſtribution, notwith- | tors, to whom he gave 1007. a- piece; 
ſtanding the 11 & 12 of V. 3. e decreed the {urplus to be diſtributed. 
to prevent the growth of popery. 194 (N) 

If one dies inteſtate without iſſue, 5 Where fee Mr. Vernon's report of this 
ther or ſiſter, but leaving ſeveral bro- | - ca/z redified from the regiſter's book. 
thers and filters children, vis. one 
nephew by a brother, and three 
nephews and two nieces by a ſiſter; 
thei: ſhall all take per ca; 21a, and 
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Di vozce. Sce alſo Baron and Feme. 


In the caſe of a divorce a men/a © thoro, 
baron and teme live ſeparately, and 


the wiſe has a child; this is a baſ-| 


tard, for the court will intend obe- 
dience has been paid to the ſentence. 
Page 275 


Donatio cauſa moztis. Sce Legacy, 


1 


Dower. 
Qu. If a papiſt be notcapable of taking 


as tenant in dower, (notwithſtanding 
the 11 & 12 77. 3. made to prevent 
the growth of popery) that eſtate be- 
ing caſt on her by act of law, and not 
by purchaſe. 49(N) 
A woman ſhall not be endowed of a 
truſt, notwithſtanding a man ſhall be 
tenant by the curteſy thereof, 229, 


_ 234 
I a rent be granted in tail, without 


any remainder over, and tenant in. 


tail takes a wife, and dies without 
1tue ; the wife ſhall not be endowed, 
becauſe the thing out of which the 
dower is to ariſe, is not in being; 
ſecus, if the rent were granted in 
tail, remainder over. 230 
A mortgagor in fee died, and the mort- 
gagee bought in the mortgagor's 


wite's right of dower; the heir of the 


mortgagor, on his dringing a bill to 
redeem, allowed the benefit thereof. 
| 25 2 (N) 

Dower is incident to all eſtates tail, 
they being eſtates of inheritance. 263 
Dower torfeitable on the elopement of 
the wife. 276 


Drunkennels. 


The having been in drink is not any 
teaſon to relieve a man againſt any 
bond, or deed, Cc. gained from 
him when in thoſe circumſtances; for 


— 


this were to encourage drunkenneſt; a 
ſecus, if through the management or 
contrivance of him who gained the 
bond, &c, the party from whom it 
Was gained were drawn in to drink. 

Page 1300 N) 


Durham. 


In the county palatine of Durham, writs 
are directed to the chancellor of 
Durham, ordering him to command 
the ſheriff. 55 


Ejettment. 


HE ſame length of time. which 

will bar an ejectment or entry, 

ſhall bar a right of redemption, 
288 (N) 

On the appainting a receiver in an ad- 
verſary ſuit, as where the plaintiff 
in ejectment has recovered a verdict, 
the receiver's poſſeſſion ſeems to be 
the poſſeſſion of him who has the 


right. | 379 


Elefion. 


Where the plaintiff ſues both at law 


and in equity for the ſame thing, 
he will be put to make his election 
in which court he will proceed, but 
need not however make ſuch election, 
till the defendant has anſwered, go 
The nature of the order for making 
an election, together with a ſpecial 
election and the conſequences there- 
01. ibid. (N) 
Where the child of a freeman of London 
is put to his election whether he will 
abide by the freeman's will, or by 
the cuſtom, he ſhall not be obliged 
to make ſuch election till after the 
account taken, 124 (N) 
J. dies indebted by one bond to . 
and by another bond to C. and leaves 
B. 6xecutor, who intermeddles with 
the an and dies before pro- 
bate, 
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pate, and before any election made 
to retain; Qu. Whether as B. might 
have retained the goods in his hands, 
his executors have not the ſame 
power £ | Page 183 
See alſo 184 (N) 
Where the daughter of a freeman of 
London accepts of a legacy of 10, oool. 
left her by her father, who recom- 
mended it to her to releaſe her right 
to her orphanage part, which the 
does releaſe accordingly ; if the or- 
phanage part be much more than 
her legacy, though ſhe was told 
ſhe might elect which ſhe pleaſed, yet 
if me did not know ſhe had a right 
firſt to enquire into the value of the 
perſonal eſtate, and the guantum of 
the orphanage part, before ſhe made 
her election; this is ſo material, that 
it may avoid her releaſe. 316 
If A. and B. are bound in a bond joint- 
ly and ſeverally to F. S. he may elect 
to ſue them jointly or ſeverally; but 
if he ſues them jointly, he cannot ſue 
them ſeverally: So if A. and B. joint- 
traders become bankrupt, and there 
are joint and ſeparate commiſſions 
taken out againſt them, and A. and B;. 
before the bankruptcy, become jointly 
and ſeverally bound to F. S. J. S. 
may elect under which commition he 
will come, but he ſhall not come un- 
der both, 405 


Elegit. See Writs. 


Elopement. 


Elopement with an adulterer no forſci- 
ture of a jointure. 276 


Enrolment. See Inrolment. 


Entry. 


The ſame length of time which will bar 
an entry, ſhall bar a right of redemp- 
tion. 288 [N) 

Where a diſſeiſor makes a leaſe to a 


. 


ö 


man and his heirs during the life of | 


N 
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J. S. and the leſſee 3 living J. 
S. this ſhall not take away the entry 
of the diſſeiſee. Pa e 368 (N) 


Equity. See alſo Court Chancery. 


One ought not to be condemned to pay 

coſts in equity, for inſiſting on a 
right which the law gives him. 203 

Where lands in fee deſcend to an infant, 
the parol ſhall demur in equity as we 
as at law. 368 


Erroz. Ste Writ ef Error, Tit. (titas 


In a forecloſure againſt an infant, tho? 
the infant has ix months after he 
comes of age to ſhew cauſe, &c, yet 
he cannot rave) into the account, nor 
even redeem, but only ſhew an error 
in the decree. 352 
If a decree be obtained and inrolled, ſo 
that the cauſe cannot be reheard, 
there is then no remedy but by bill 
of review, which muſt be on error 
appearing on the face of it, or on 
matter ſubſequent thereto. 371 


Eſcape. 


One convicted of felony within benefit 
of clergy, and ſentenced to be tranſ- 
ported for ſeven years, continues a 
felon till actual tranſportation and 
ſervice for ſeven years, purſuant to 
the ſentence ; and if a ſtranger aſſiſt 
ſuch felon convict, being in cuſtody 
under ſentence of tranſportation, to 
eſcape out of priſon, the perſon aſ- 


liſting 1 is acceſſary to the felony after 


the fact. 439 


Eſtate in Fee-fimple abſolute. 


In the pleading of a purchaſe or mort- 
gage, the defendant mult plead, that 
the ſeller or mortgagor was, or pre- 
tended to be, ſeiſed in fee. 281 

The words, “ deviſe all my temporal 
«« etiate,” or ** all the reſt of my 
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Tenant in tai! of a rent granted de neovo, 


Money is articled to be inveſted in a 
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Quære tamen, and ſee the note ſub- 


Deviſe to my ſon A. for life, remains 


* 


and fifth ſons ſucceſſively, without 


Tenant in tail of lands mortgaged is 


An eſtate pur autre vie may be limited 


All eſtates-tail are eſtates of inherit- 
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& real eſtate,” paſs an eſtate in fee- 
ſimple. | Page 295 


Eſtate in Fee qualified, or baſe Fee. 


without any remainder over, ſuffers 
a recovery; this will not paſs an ab- 
ſolute, but only a determinable, 
fee, viz. ſuch as muſt end on the 
death of tenant in tail without iſſue. 

Page 230 


3 


Eſtate in F. ce-tail. 


purchaſe, and ſettled on A. in tail, 
remainder to him in fee. A. has 
neither wife nor iſſue, and by a fine 
only might diſpoſe of the lands if ſet- 
tled; yet (by the opinion of the 
Lord Chancellor King) the money 
ought not to be ordered to be paid to 


A. "3 


joined. | 
der to his firſt ſon in tail male, re- 
mainder to his ſecond, third, fourth 


ſaying for what eſtate, or any words 
tantamount. A. has two ſons, the 
former of whom dies in his life-time ; 
the ſecond ſon ſhall have an eftate- 
tail, being the firſt fon at his father's 
death. Qu. 178 


not bound to keep down the intereſt. 
And note, this was ſo reſolved in the 
caſe where tenant in tail died during 
his infancy, and conſequently before 
he had it in his power to ſuffer a re- 
covery. 3 


in tail to A. remainder to B. 262 


ance, to whom dower is incident, and 
muſt be within the ſtatute de donit, 


A. tenant for life, en i to B. in 
tail, there is timber on the premiſe, 
greatly decaying. B. brings a bill, 
praying the timber may be cut down; 
which 1s decreed, on leaving ſuffici- 
ent for bootes, repairs, c. and 

making ſatisfaction for the damage 
done to the tenant for life on the 

premiſſes. Pa e 268 


Eftate pur autre vie, and what Limitg. 
tions may be made thereof. See Oc. 
cupant. . 


| Efate for Life. See more title Eſtate 


for Years. 


Tenant for life of lands mortgaged, i; 
obliged to keep down the intereſt. 
4 £1 3 + 

A. tenant for life, remainder to B. in 
tail, of an eſtate whereon there is 
timber greatly decaying ; the court 
will not allow the tenant for life to 
have any ſhare of the money erifing 
by ſale of the timber, but will fee 
that ſufficient be left for repairs, 
bootes, Sc. and that the tenant for 
lite have ſatisfaction made him for 
whatever damage is done on the 
premiſes by him held for Kfe, 268 
A. tenant for years, remainder to g. 
for life, remainder to C. in fee, 4, 
is doing waſte; B. though he can- 
not bring waſte, as not having the in- 

| heritance, yet he is intitled to an in- 
junction. | ibid. (N) 
ate an Contin ency. See Contingeat 
Intereſt, Truſtees for preſerving Cen- 


ting ent Remainders. 


ERate by Copy of Court Roll. See Copp- 
| hold. N 


Eſtate by the Curtefy, See Turteſy, 
Eftate in Dower. See Dober. L 


not liable to be forfeited, nor pu- 
niſhable for waſte. 263, 265 


Eftate by Imnplication. See Jinplica- 
tion 


Eſtatt 


te 


Fllate in Remainder. See Bemainder. 


But a papiſt is not diſabled to take 
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Flite in Jointenancy. See Jointe- 
nants. 


E/llate in Reverſion, Sce Reverſion. 


E Hate for Years. See T ruſts for raiſing 
Portions and Payment of Debts, under 
ticle Poztions, Truits. 


One ſeiſed of lands in fee in A. and 
poſſeſſed of a term for years in B. de- 
viſes all his lands, tenements aud 
real eſtate in 4, and B. to F S. this 
will not paſs the term, eſpecially if 
there be another clauſe in the will 
which diſpoſes of the perſonal eſtate. 

Page 26 

One poſſeſſed of a term for years de- 
viies it to A. for life, remainder to 
the heirs of A. it ſeems this ſhail, on 
4's death, go to his executor, and 
not to his heir, 29 

Terms for years are expreſly mentioned 


1 


in the 11 12 W. 3. cap. 4. eck. 4. 
(made to prevent the growth of po- 
pery) ſo that a papiſt is by that act 
diſabled to take any leaſehold as well 
as freehold eſtate by will. 46 


leates for years (being perſonal 
cate) by the ſtatute of diſtribution. 
48. 49 

An executor in truſt for an infant of a 
leaſe for 99 years, determinable on 
three lives, on the lord's refuſing to 
renew but for lives abſolutely, com- 
plies with the lord, and changes the 
years into lives; on the infant's dy- 
ing under 21, and inteſtate, this ſhall 
be a truſt for his adminiſtrator, and 
not for his heir. | 9 
A leaſe renewed by a guardian for an 
infant's benefit, ſhall follow the na- 
ture of the original leaſe. - IO! 
One poſſeſſed of a renewable term for 
years, diſpoſes of it by will, and 


afterwards renews it; the renewal no 
revocation of the will, 168 


Vol. III. 


Secus, had it been the cafe of a leaſe for | 


life. Page 170, 171 
Where one has a term ſor years as ex- 
ecutor, and afterwards purchaſes the 
inheritance, the term is not merged, 
and why. | 329 


Term attendant on the Inheritance. 


A term afigned by an executor in truſt 
to attend the inheritance, ſhall in 
equity, follow all the eſtates created 
out of it, and all incumbrances ſub- 
ſiſting upon it. ä 330 


Limitation of Terms fer Years, Money, 
&c. See allo Deviſe, Legacp. 


One gives a legacy of 200. a- piece to 
his children, payable at twenty-one; 
and if any of them die before twenty- 

one, then the legacy given to him ſo 
dying, to go over to the ſurviving 
children. One of the children dies 
in the life of the teſtator; though this 
legacy lapſes, as to the legatee dy- 
ing under twenty one, yet it is wel 
given over to the ſurviving children, 
113 

Deviſe of a term to A. for life, remain- 
der to ſuch children as the teſtator 
ſhall leave at his death, andif all the 
children die without leaving iſſue, 
then to B. The children die without 
leaving any iſſue living at the time of 
their death ; this a good deviſe over 
to H. 258 

Where the words uſed in a deviſe ot a 
leaſehold would make an exprejs 
eſtate tail, were it in the caſe of a 
| freehold, there a deviſe over of ſuch 
leaſehold is void: fecus, if the words 
in the former deviſe would, in the 
caſe of a freehold, malte an eftate- 
tail only by implication. 259 

One deviſes a term of years to 4. and 
if A. dies without a child, then to B. 
this is a good deviſe to B. upon ſuch 

contingency, and the court will aid 
the deviſee over, by directing an ac- 
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eount and diſcovery of the eſtate, in 
order to ſecure it in caſe the con- 


tingency mould happen. Page300, 304 


Eftate at Will, 


If a father buys a gentleman penſioner's 
place, or a commiſſion in the army, 
for his ſon ; it is an advancement pro 
tanto, though but an office at will. 


317{N) 


Eſtoppel. | 
Lands are deviſed to A. and B. and the 


heirs of the ſurvivor, in truſt ro ſell ; 
tho? the 1nheritance be in abeyance, 


yet the truſtees by a fine may make a |. 


good title by efloppel. 272 
Evidence. See alſo Anlwer, Mit- 
nels. 


A breach of truſt evidence of the greateſt 
fraud. 131 


An infant's anſwer cannot be given in, 


evidence againſt him, becauſe it is 
not the infant's aniwer, but the 
guardian's who only is ſworn to it, 
and not the infant. 237 
The anſwer of a ſeme covert no evi- 
dence againit her huſband; Su. If it 
may be read againſt herielt when diſ- 
covert. | 238 
A bond or mortgage is primd facie, good 
evidence of a debt; but in caſe fraud 
appears, the obligee, Ec. ought to 
prove actual payment of the money. 
28 
Where a bond is given, and no 1 
appears to have been paid for 20 
years thereon, it is preſumptive evi- 
dence that the bond has been ſatisfied, 
unle!s ſomething appears to anſwer 
that length of time. 
Where joe in the note what evidence bgs 
been thou 'b1 Juſficient 10 tate off ſuch 


preſumption of payment. 


In the caſe of a ſpecial verdict, the 


Judges arc to determine the law upon 


| 


396, 397 


| 


the fact as found poſitively by the 


zury,and not upon the evidence of the 
fact. | Page 493 
In an indictment againſt one as acceſſary 
after the fact to a felony, by receiving, 
Sc. an outlawry or attainder, in 3 
particular county, may, as the caſe 
may happen to be circumſtanced, be 
ſome evidence to a jury of notice to 
an acceſſary in the ſame county, but 
cannot, with any reaſon or juſtice, 
create an abſolute legal preſumption 
of notice, 48096 


Parol Evidence. 


No parol evidence ought to be admitted 
in the caſe of a deviſe of a guardian- 
ſhip, any more than in the caſe of a 
deviſe of land. 51 
Parol evidence not to be admitted 
touching the teſtator's intention, and 


why. 354 


Examination. See alſo Depoſitions, 
ö Witneſs. | 


A commiſſion being granted to examine 
witneſſes at Algiers, the plaintiff died, 
by which, in ſtrictneſs, the ſuit abated, 
but the witneſſes were examined there 
before notice of the plaintiff's death; 
the examination held regular. though 
one of the witneſſes was living. 195 

The defendant being a weak man, and 
to be examined on interrogatories ; 
the maſter himſelf ordered to take 
ſuch defendant's examination, leſt he 
ſhould unwarily admit ſomething 
againſt himſelf that was not true. 

289 


Ir per petuam rei memoriam, 


A witneſs was ordered to be examined 
de bene effe, where the thing examin- 
ed into, lay only in the knowledge 
of the witneſs, and was a matter of 
great importance, though the _ 
| + 
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neſs was not proved to be old or in-] ftatute of 5 & 6 Ed. 6. yet there 
firm. Page 77 may be good ground to conſtrue” it 
within the reaſon and miſchief of that 
After Publication. ſtatute, P. ge 393 


After the defendant has been examined 6 
on interrogatories, and publication | Execution. See alſo Jnjunfion. 
paſſed, the plaintiff ought not to have : 
a commiſſion to examine witneſſes in | The plaintiff gets judgment in the petty 
order to falſify the defendant's exa- | bag, after which he is ſtopped by an 
mination ; this tending to multiply | injunction. The year and day paſs; 

2 canies, and to make them endleſs. | the plaintiff, though hindered by the 
413] injunction, cannot yet ſue out execu- 


tion without a /cire facias. 36 

: 24. If in ſuch caſe he could not have 

Exceptions. > raken out execution, and have conti- 

OT : nued by wice-comes non miſit breve ? 

The defendant pleads to the whole bill, ibid. (N) 


and on arguing the plea, it was or- H. died ſeiſed of ſome lands in fee, and 
dered to ſtand for an anſwer, without | confiderably indebted by judgment 
ſaying one way or other whether | and fimple contract. After the death 
the plaintiff might except; this mult | of 4, and before the eſſoin day of the 
be intended a ſufficient anſwer, and| next following term, many of the 
the plaintiff cannot except. 239 judgment creditors delivered eri 
If a demurrer be to part of the bill, and facias's to the ſheriff, and took the 
an inſufficient anſwer to the reſidue ; goods and furniture of J. in execu- 
yet the plaintiff cannot except until | tion. In this caſe it was held, that 
the demurrer is argued. 326 the judgment creditors having lodg- 
But if to a bill the defendant anſwers| ed their writs of execution with the 
as to matter of diſcovery, and pleads | ſheriff in the ſame vacation that the 
only as to relief, the plaintiff may] party died, it related to the teſte of 
except to any matter of diſcovery be- the writ as to all but purchaſers ; 
fore the plea argued ; for that plain-| and conſequently, that the goods by 
ly no matter ot - diſcovery is covered | relation were evicted in 4's life-time, 


N by the plea. 327 (N)] and therefore the ſimple contract 
5 : | | creditors could not, as they petiti- 
] Excommunicato Capiendo. See oned, be admitted to ſtand in the 
; carits.. place of the judgment creditors on 
C 5 the land, and be paid thereout in 
e Excat Regnum. See Writs. | | proportion as the others had exhauſted 
g | the perſonal eſtate. 399, 400{(N) 
g Exciſe. 


8 — see alſo Adminiſtratoz, 
A. by his intereſt with the commiſſioners Allets, Debts, Yeir, Truſt. 
of exciſe, gets an office in that branch 


of the revenue for B. who in conſide- One poſſeſſed of a term FO: years, $0 


4 ration thereof gives a bond to 4. to] viſes it to 4. for life, remainder to 
J pay him 101. per ann. as long as B. the heirs of A. it ſeems this ſhall, on 
. enjoys the place; equity wall relieve] A's death, go to his executor, and 
f againft ſuch bond. 391 | not to his heir, 2 
: Though the exciſe was no part of the] A woman having a baſtard, leaves a 

A revenue at the time of making the perſonal eſtate to her ex2cutor in truſt 
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for the baſtard, who dies inteſtate, 
without wife or iſſue, "Tae executor 
brings a bill againſt one who has 


part of this perſon] eſtate in his 


hands ; the defendant demurs, be- 
cauſe tae attorney general and the ad- 
miniftrator are not parties; the de- 
murrer difallowed, for that the ex- 
ecutor has the legal title, and conſe- 
quently may ſue for the eſtate, Page 

| 33 

In the like cafe, it ſeems, that an ex- 
ecutor, though a bare truſtee, and 
though there be a reiiduary legatee, 
may ſue for the perſonal eſtate in 
equity as well as law, unleſs the 
cefluy que truft will oppole it. 34 
Where an executor has an expreſs legacy 
for his care and pains, though the 
next of kin has alfo an expreſs legacy, 
yet the ſurplus ſhall be diſtributed, 
eſpecially it ſuch ſurplus was intended 
to be diſpoſed of. | 43 
Where an infant executrix, under ſeven- 
teen marries an huſband of full age, 
this docs not determine the admi— 
niſtration. Ro 
An executor in truſt is noc a good wit- 


neſs for his ceffuy que tru/?, as he is 


liable to be ſued by creditors, and 
to anſwer coſts. . 181 
A, dies indebted by one bond to B. 
and by another bond to C. ant leaves 
H. executor, who in:ermeddles with 
the goods, and dies before probate ; 
Qu. As B. might have retained the 
goods in his hands, his exccutors 
have not the ſame power ? 183 
Any voluntary bond is good againſt an 
executor, but to be poſtponed to a 
ſimple contract debt. 222 
The court never allows an executor for 
his time and trouble, eſpeciallywhere 
there 1s an expreſs legacy for his 
pains, &c. neither will it alter the 
caſe, that the executor renounces, 
and yet is aſſiſting to the executor- 
ſhip; nor even though it appears 
that the executor has deſerved more, 
and benefited the truſt, to the pre- 
judice of his own affairs. 249 
Where there are two executors and one 


renounces, he is ſtill at liberty to ac- | 


' cept of the executorſhip ; cas, where 


both renounce. Pate 251 
Though in this matter, the common 
lawyers differ from the civilians, the 
latter holding, that a renunciation 
once made, though only by one cf 
them, is peremptory. 151d. (N) 
An executor in truſt who had no legacy, 
and where the execution of the truſt 
was likely to be attended with troy. 
ble, at firſt refuſed, but afterwardy 
agreed with the reſiduary legatees, in 
conſideration of 100 guineas, to ad 
in the executorſhip, and he dying be- 
fore the execution of the truſt was 
compleated, his executors brought a 
bill to be allowed theſe 100 guineas 
out of the truſt money in their hands; 
but the demand was diſallowed. 251 

| | | 252 (N) 
An executor, adminiſtrator or truſtee, 
buys in or compounds debts, Cc. it 
ſhall enure to the benefit of the tel. 
tator, Tc, | 252(N) 
At common law, and before the ſtatute 
of frauds, Sc. if a man granted a 
rent to H. his executors and aſſigns, 
during the life of B, and afterwards 
the grantee had died, leaving an ex- 
ecutor, but no aſſignee, the executor 
ſhould not have had the rent, in re- 
gard it being a freehold, the ſame 
could not deſcend to an executor, 
But new fince the ſtatute of frauds, 
Sc. if a rent be granted to A. for the 
life of B. and A. die, living B. 
A's executors, c. ſhall have it 
during the life of B. 
If there be two executors, who are alſo 
reſiduary legatees, and one of them 
for a valuable conſideration aſſigns 
part of his re/iduum to A. and after- 
wards for a valuable conſideration 
aſſigns his whole re/iduum to the other 
executor ; if both are but t ex 
action, the firſt aſſignment mult take 
place. 303 
An executor, adminiſtrator or truſtee 
for an infant, neglects to ſue within 
fix years; the ſtatute of limitations 


A term aſſigned by an executor, in truſt 


to attend the inheritance, ſhall, in 
equity, 


264⁰N) 


mall bind the infant. 309 
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zuity, follow all the eſtates created 

out of it, and all mcumbrances ſub- | 
{ſting upon it; but the term being 
by this means becomg not ailets at 
Jaw, the executor who aſſigned it, is 
liable to the. creditors, as for a de- 

 _ waſiavite Fage330 
4. covenants for himſelf and his heirs, 
that a jointure-houſe ſhall remain to 


the uies in the ſettlement : the join- | 


treſs cannot bring a bill againſt the 
heir for a performance, without mak- 
ing the executor a party. 331 
Though in a bill brought by a mort- 
gagee againſt the heir to forecloie, the 
execntor of the mortgagor need not be 

a party, and why. 333(N) 
Where the will does not require that the 
executor ſhall give ſecurity, it is not 
uſual for the court to infift on it, 
until ſome miſbehaviour; but where 
one by will charged the reſidue of 
his perſonal eſtate with 40 J. per ann. 
to his wife to be paid quarterly, the 
executor was ordered to bring before 
the matter ſufficient in bonds and ſe- 
curities to anſwer this annuity. 336 
The ſpiritual court has no power to re- 
quire ſecurity of an executor for a 
due adminiſtration of the aftets. 
337(N) 

Where an executor before probate files 
a bill, and afterwards proves the 
will; ſuch ſubtequent probate makes 
the bill a good one. 351 
A choſe en action (as a bond) cannot 
pais by delivery in nature of a dozatio 
cauſa mortis, in regard it muſt be 
ſued in the name of the executor. 

EE 

Though, generally ſpeaking, an ex- 
ecutor or truſtee compounding or re- 
leaſing a debt, muſt anſwer for the 
lame; yet if it appears to be for the 
benefit of the teſtator's eſtate, it is an 
excuſe, 381 
Where an executrix of 4. who was 
greatly indebted to divers perſons in 
debts of different natures, being ſued 
in chancery by ſome of them, ap- 
peared and anſwered immediately, ad- 
mitting their demands, (ſome of the 


Plaintiifs being her own daughters) 


and others of the creditors ſued the 
executrix at law, where the decree 
not being pleadable, they obtained 
judgments; yet the decree of the 
court of chancery being for a juſt 
debt, and having a real priority in 
point of time, was preferred in the 
order of payment, and the executrix 
protected and indemnitied in obeying 
ſuch decree. Page 402(N) 


See more of Surplus and Refiduary Le- 
gatees, under Legacy. 


Expoſition of 1202s. See alſo Dez 
viſe, Wilt. 


One ſeiſed of lands in fee in A. and poſ- 
ſeſſed of a term for years in B. de- 
viſes all his lands, tenements and real 
eſtate in J. and B. to FJ. S. and his 
heirs; this will not paſs the term, 
eſpecially if there be another clauſe 
in the will which diſpoſes of the per- 
ſonal eſtate. 20 

A. has two ſons B. and C. and on the 
marriage of . A. ſettles part of his 
lands on B. in tail; and J. being 
{ered in fee of the reverſion of theſe 
lands, and of other lands in poſſeſſion, 
deviſes all his lands and heredita- 
ments, not otherwife by him ſettled or 
diſpoſed ; the reverſion in fee ſhall 

pats. £2 56 

One deviſes all his lands in A. B. and 
C. and el/ewhere. The teſtator has 
lands in A. . and C. and lands of 
much greater value in another coun» 
ty; the lands in the other county 
mall paſs by the word el/ewhere, 61 

A will began, As to all my wordiy 
c eſtate, my debts being firſt paid, 
« I give, Cc.“ the real eſtate held 
liable to the debts, nothing being de- 
viſed, till the debts ſhould be paid. 

91.09 

Deviſe of all of one's houſhold goods 
and other goods, plate, Cc to A. the 
reſidue of my perional eſtate to . 


the ready money and bonds do not 
paſs by the word goods, for then the 
f , 255 bequeſt 
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bequeſt of the reſidue would be void. 
Pane 112 

Deviſe to ſuch of the children of J. as 
ſhall be living at his death. A. has 
iſſue B. who beccming bankrupt, gets 
his certificate allowed, after which 
A. dies; this contingent intereſt in 
the bankrupt is aſſignable by the com- 
miſſioners, the words of the 13 Eli. 
empowering them to aſſign over all 
that the bankrupt ſhimſelf] might 
depart twithal, and here the bankrupt 
might. have releaſed this contingent 
intereſt. Beſides, the later ſtatutes 
concerning bankrupts mention the 
word poſſibility. 133 

How in an injunction the words /:ceb:t 
autem (for the defendant in equity) 
Flacitum ad communem leg em poſtulare, 
& ad triationem inde procedere, & pro 
defectu placiti judiciam intrare, are to 
be underſtood. 146 

See a lo the note ſubjoined. 

One by will deviſes that all his debts 
and legacies ſhall be paid out of his 
perſonal eſtate, and if that not ſuffi- 
cient, then that his executor within 
twelve months after his death, ſhall 
ſell or mortgage ſo much of his real 
eſtate as ſhall ſuffice for that purpoſe, 
and (inter al”) gives a legacy of 

. 1oco fl, to J. S. who dies within a 
year, and the perſonal eſtate is not 
ſuflicient; this is a veſted legacy, and 
ſhall be paid to the executor of J. S. 
the legatee, though charged upon 
tand ; for the words within twelve 
months, denote the ultimate time, but 
the executor may pay it ſooner. 172 

Deviſe to 4. until Þ. ſhall attain forty 
years; g. dies before forty; A's 
eſtate ceaſes. Secus, if the deviſe to A. 
be made a fund to pay debts or por- 
tions, which cannot be raiſed until 
B. ſhall have attained his age of 

Forty ; in which caſe the word i is 
taken for ould. 176 


Deviſe to my ſon A. for life, remainder , 


to his firit ſon in tail male, remainder 
to his ſecond, third, fourth and fifth 
fon ſucceſſively, without ſaying for 
what eſtate, or any words tantamount, 
A. has two ſons, the former of whom 


| 


| 


dies in his life-time 3 the ſecond fon 
ſhall have an eſtate-tail, being the fir 
ſon at his father's death. Pagei7s 
One makes his wife his /ole heireſs and 
executrix of all his real and perſonal 
 eftate, to ſell and diſpoſe thereof at her 
pleaſure to pay his debts and legacies, 
and gives his brother (who was his 
next of kin and heir) 5/. the wife 
has the reſidue to her own uſe, and 
not as a truſtee. 19 
Money articled to be laid out in land, 
and ſettled on the huſband and wife 
and iſſue, remainder to the huſband 
in fee, will, in caſe there is no iſſue, 
paſs by the huſband's deviſe of his 
real eſtate, though the money was 
never laid out; but this muſt be 
underſtood, provided ut be the in- 
tention of the party that it ſhould 
paſs as ſuch ; for if it appears to have 
been his intention to pals it as per- 
ſonal eſtate, by defcribing it as fo 
much money agreed to be laid out in 
land, it will then pais as perſonal 
eſtate, and by a will not atteſted by 
three witneſſes; ſo that this ſeems to 
depend on the intention of the party, 
without whole particular interpontion 
it is, prims facie, land, and will be- 
long to the repreſentative of the real 
eſtate. 221, 222(N) 
Where a plea is ordered to ſtand for an 
anſwer, it muſt be intended a ſufh- 
cient anſwer and conſequently the 
plaintiff cannot except to it. 239 
The words, 1 deviſe all my temporal 


e ate, the ſame as © 1] deviſe all 


* my wordly eſtate, and pals a fee; 
and this is the plainer, where it is 
afterwards ſaid, all the reſt of my 


real eſtate, the word e being a term 


of relation. 295 
If I deviſe all my lands and heredita- 
ments in Dale, and have a manor in 
Dale ; the manor, as it is an here- 
ditament in Dale, will paſs ; but if 

I have a manor in Dale, and alſo 
land there which is not parcel of the 
manor, it is a queſtion whether the 
manor will paſs by a deviſe of all wy 
lands, | | 322 


if 


If 


e 


13533 


att _ 
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In what caſes, and under what circum - 


in Dale, and deviſe all my lands and 
hereditaments in Dale to pay m 
debts; only my freehold ſhall paſs, if 


that be ſufficient 5 ſecut, if I have 


ſurrendered my copyhold to the uſe 
of my will, Page 322 
One by will gives all his houſehold 
oods and implements of houſhold ; 
the malt, hops, beer, ale and other 
victuals in the houſe, do not pals ; 
but the clock, if not fixed to the houſe 
ſhall paſs; but not the guns or 
piſtols, if uſed as arms in riding or 
thooting game. 33 
One has no land in HJ. but has tithes 
there, and deviſes all his land in A. 
the tithes, as they are iſſuing out of| 
the land, and part .of the profits 
thereof, ſhall paſs, 386 
One with lemon juice takes out a re- 
ceipt written on the inſide of a bank 
note, but called an indorſement; 
this held to be raſing an indorſement 
within 8 & g V. 3. cap. 19. Je. 36. 


If I have freehold and copyhold lands 


and to be felony without clergy. 

| 41 
If there be a proper known word to — 
preſs a thing by, no deſcription, 
though with an Anglicè, ſhall be ſuffi- 
cient. . ..-:433(N) 
What 1s meant by a clerk convict. 444 


ſtances, an affirmative law, without 
negative words, may repeal, or take 
away the force of a former law, 


491 


Extent. 


Where ajudgment was given to a papiſt, 
it was determined he could not extend 
the land, ſince that would give him 
an intereſt in the land, contrary to 
the expreſs words of 11 C 12 V. z. 
cap. 4. 46(N) 

If the wife has a judgment, and it is 
extended upon an eleyit, the huſband 

may aſſign it without a conſideration. 


* 


* 
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of the land extended, the huſband 
may aſſign over the extended intereſt; 
and by the ſame reaſon, if the feme 
has a decree to hold and enjoy lands, 
until a debt due to her is paid, and 
ſhe is in poſſeſhon of the land under 
this decree, and marries; the huſ- 
band may aſſign it without any con- 
ſideration; for it is in nature of an 
extent. Page 200 


Extinguihment, oz Merger. 


4 4. is a copyholder in tail, the lord 


grants the freehold of the copyhold 
to him in fee; the copy hold, though 
intailed, is extinguiſhed. 5 © 
Quœre autem, If A. be a copyholder in 
tail, remainder to B. in fee, and A. 
takes a grant from the lord, of the 
freehold to him and his heirs, and 
dies without iſſue; is not B. in whom 
there was once a vetted remainder in 
fee of the premiſes, — to the 
ſame ? 10(N) 
Where one has a term for years as ex- 
ecutor, and afterwards purchaſes the 
inheritance, without having aſſigned 
the term ; the term is not hereby 
merged, leſt it ſhould occaſion a de- 


vaſtavit. 329(N) 


Fattkozs. 
I I ſend goods to a factor to diſpoſe 


of for my uſe, and he becomes a 
bankrupt, theſe goods are not liable 
to the debts of ſuch bankrupt. 185 

A trader in Loxdon having money of 
F. S. (who reſided in Holland) in 
his hands, bought South-Sea Stock, as 
factor for J. S. and took the ſtock in 
his own name, but entered it in his 
account book, as bought for F. S. 
atter which the trader became a bank - 


So if a judgment be given in truſt for 
a feme ſole, who marries, and by 
conſent of her truſtees is in poſſeſſion 


rupt ; this truſt ſtock not liable to 


the bankruptcy. 187(N) 
7 or factors who act for their 


B94 principals, 
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principals, not liable in their own 
capacities. Page 279 


Father and Child. 


A father intruſts his heir apparent, then 
an infant, to the care of a ſervant. 
'The heir comes of age; the ſervant 
takes a bond ſrom the heir, which 
bond is ſecreted from the father, and 
the heir has not wherew itnal 10 PAY 
the bond; equity will ſet the 3 
aſide, as obt ained by kraud, and : 
breach of truſt. * 

The guzrdianſhip of a child does by the 
Jaw of natere belong to the father, 
who is at liberty, in a peaceable 
manner, to take him wherever he 
finds him. 154, 155 

The father is the proper judge of whar is 
a fit prov ifion for his chiid, for which 
reaſon the court of chancery will ſup- 
ply the want of a ſurrender of a copy- 
hold deviſed by a facher to his child, 
notwithſtanding he has otherwiſe pro- 
vided for © kg 284, 285 


Fee-ümple and Fec tail. See 
Citates. 


y 


Felonp. See aiſo Dutlawrp. 


Where the huſband was attainted of fe- 
lony, and pardoned on e of 
tranſportationz and afterwards the 
wife became intitled to ſome perſonal 
eſtate as orphan, to a freeman of 
Londen; this pe rſonal eſtate was de- 
creed to belong to the wite as to a 
feme ſole. 37 

A bill in equity lies not to compel the 
performance of an agreeement to pay 
money in conſideration of having 
ſtifled a proſecution for felony. 279 

One with lemon juice takes out a re- 
ceipt written on the inſide of a bank. 
note, but called an indorſement; 
this held to be rafing an indorſe- 
ment within 8 9. z. cap. 19. 

ect. 36. and to be felony without 


benent of clergy. 419 | 


| 


One convicted of felony within beneßt 
of clergy, and ſentenced to be tran. 
ported for ſeven years, continues a 
telon, till actual tranſportation and 
ſervice, purſuant to the ſentence; 


vict, being in cuſtody under ſentence 
of tranſportation, to eſcape out of 
priſon, {provided it be ſuck an af. 
ance as in law amounts to a receiving, 
harbo uring, or comforting ſuch fe. 
lon); tas bon atatting is acceſſary 
to the te: uſter the fact; but then 
in the 5 tor this lat offence, 
it mui be charged, that the offender 
had notice of the other felony or con- 
viction. Pa e 439 
Where the indictment has not well 
charged a felony, nor the ſpecial 
verdict certainly found any upon the 
facts therein ſtated, and coniequents 
ly it is uncertam, whether the pri- 
ſoner be guilty oi any felony at all; 
or only of a mudemeanor; or where 
in ſuch caſe the priioner demurs to 
the indictment : in all theſe caſes the 
judgment given mutt be a judgment 
of acquittal ; but this will be no bar 
to another indictment conſtituting a 


different offence. 499 
Feme Covert. See Baron and 
Feme. 
Fieri Facias. Sce Execution. 


Fine. 


By marriage articles money is agreed to 
be inveſted in a Tae e and 
ſettied on A4. in tail, remainder to 
A. in fee. A. has neither wile nor 
iſſne, and might by a fine only diſ- 
poſe of the lands if ſettled; yet the 
Lord King would not order the money 
to be paid to A. a fortier not, if 


But this is contrary to the opinion of 
the Lord Macclesfield, and (as it is 
preſumed) to the FRO practice. 


14 (N) 
The 


and if a ſtranger aſſiſt ſuch felon con- 


there had been a wife or iſſue. 13 


— AR. ,, | EE. 
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gard of the many ofices through 
which itis to paſs 3 and the writ of 


covenant is to be under the great 
teal ; by which means the tenant in 
tail may be prevented from levying 
ſ:c ne, though ever ſo much in- 
ten dded by him. Page 14 (N) 
4. aud g. tenants in common of lands 
in be; 4. deviſed his moiety in fee; 
after which A. and &. made parti- 
tion by deed and fine, declaring the 
ule as to one moiety in ſeveralty to 
A, in fee, and as to the other moiety 
in ſeveralty to B. in fee. Certified 
by the judges of B. R. with whom 
the Lord Chancellor concurred, that 


the will of A. was not revoked by 


the deed, and fine levied in pur. 
ſnanee thereof, 169, 170 (N) 
Where the huſband for a valuable con- 
{ider:ition, covenants that his wife 
{halt join with him in a fine ; equity 
will enforce a performance of ſuch 
nnn 189 
re autem, If it can be made appear 
to have been impoſſible for the huſ- 
band to procure the concurrence of 
his wife, (as ſuppoſe there are differ- 
ences between them) and the hutband 
offers to return all the money with 
intereſt, and to anſwer ali the dama- 
ves, whether in ſuch a caſe equity 
would not diſcharge the hulband from 
his agreement ? 189 (N) 
A fine and five years non-claim held, 
in favour of a purchaſer, to bar a 
_ term though the cefuy que trust 
25 an infant, 310 (N) 
Landa are deviſed to A. and B. and to 
the heirs of the ſurvivor, in truſt to 
ſell; though the inheritance be in 
aveyance, yet the truſtees by a. fine 
may make a good title by eſtoppel. 


37 
Fine ſur Conceſſerunt. 


A church leaſe for three lives was de- 
viied to A. for life, remainder to B. 
her huſband for life, remainder to 
the firſt and every other ſon of E. by 
A. in tail, remander to the heirs fe- 


The 0 = ales 2 fine 18 a thing of ae 


2 — 


male of B. by A. in tail, remainder 
to the right heirs of 4. B. died, 
whereupon his ſon C. (whom he had 
by A.) brought his bill, praying, that 
the leaſehold premiſſes (ſome of the 
lives whereby the ſame were held be- 
ing dropt) might be renewed and 
ſettled on A. for lite, remainder to 
the plaintiff and his heirs; the court 
ordered that a fine ſar roncellin ent 
ſhould be levied by A. and C. and 
that by"a proper conveyance of leaſe 
and releaſe the premises ſhould be 
conveyed in truſt to 4. for life, re- 
mainder to the Plaintiff C. and his 


heirs. Page 266 (N) 
Fi ine relating to Copyholds. See Copys 
bold. 

Fleet Pꝛilon. 


One who has been a priſoner in Newwgaze 
for debt, but afterwards removed to 
the Fleet, is excommunicated ; the 
Court of Chancery will not order the 


communicato capiendo to the warden of 
the Fleet; but the writ may be direc- 
ted to the ſheriif, who may return a 
non eff inventus, on Which return the 
court of H. R. may grant an habeas 
corpus to bring up the 1 priſoner, and 
thereon charge him with an excommu- 
nicato apiendo. 
The Court of Chancery ſends attach 
ments to the warden of the Fleet. 


ibid, 


Fotecloſure, See Mortgage. 


Fozeigu Courts. See Courts. 


| Foꝛkeiture. 


Baron and feme defendants to a bill. 
The feme mult anſwer, notwith- 
ſtanding her anſwer cannot be read 
againſt her huſband ; but the feme 
is not bound to anſwer any bill that 


may 


curlitor to make out the writ of ex- 
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Principal Matters. 


may ſubject her to a forfeiture, tho' the writings from him without Pay- 


her huſband has ſubmitted to anſwer. 
Page 238 

A defendant not bound to anſwer what 
tends to accuſe him of maintenance, 
or of buying pretenſed rights within 


the ſtatute of 32 H. 8. cap. 9. ſect. 
209 375 


Fraud, Colluſton, Covin, JinpoT- 
tion. Sce allo Deeds. 


A decree gained by fraud may be ſet 
aſide by petition only. 111 

A father intruſts his heir apparent, then 
an infant, to the care of a ſervant; 
the heir comes of age; the ſervant 
takes a bond from the heir, which 
bond is ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond; equity will fet aſide the 
bond as obtained by fraud, and a 
breach of truſt. 129 
A weak man gives a bond; it it be at 
tended. with no fraud, Sc. equity 
will not ſet it aſide merely for the | 
weakneſs of the obl:gor, if he be 
rompos mentis. 130 
Ihe having been in drink, is not any 
reaſon to relieve a man againſt any 
deed or agreement gained from him 
when in thoſe circumſtances, for this 
were to encourage - drunkenneſs ; 
ſecus, if through the management or 
contrivance of him who gained the 
deed, &c. the party from whom it 
was gained was drawn in to drink 
130(N) 

A bill in equity lies to compel the per- 
farmance of an agreement to ſtop a 
proſecution at law for a fraud. 279 
Fraud cognitable in equity as well as 
at law. ibia 
The firſt mortgagee permits the mort- 
gagor to keep the title deeds, and 
the mortgagor ſhewing a fair title, 
mortgages the premiſes to a ſecond 
mortgagee, to whom he delivers the 
deeas ; the firſt mortgagee is acceſ- 


fary to the drawing in ot the ſecond, 


ing him his mortgage money. P. 280, 
281 

A bond or mortgage is good evidence 
of a debt; but in caſe fraud appears, 
the obligee, Wc. ought to prove ac. 
tual payment. 289 
A ſubicquent deliberate act confirming 
an unreaſonable bargain, when the 
party is fully informed of every thing, 
and under no fraud, nor ſurpriſe, 
ſhall make the bargain good. 294 


If a man deviſes lands in fee to B. who 


dies in the life of the teſtator, and 
the teſtator's heir taking it that the 
heir of B, is intitled, for a trifling 
conſideration conveys and confirms 
the eſtate to him; equity will relieve. 
| 318 

A. by his intereſt with the commiſſion- 
ers of exciſe, gets an office in that 
branch of the revenue for B. who in 
conſideration thereof gives a bond to 
A. to pay him 1o/. per ann. as long 
as B. enjoys the place; equity will 
relieve againſt the bond. 39k 


Frechold. See Matters controwerted 
between the Heir and Executor, under 
title Heir, Beal Eſtate, Perſonal 
Eſtate. 


A truſtee or executor cannot change the 
nature of the truſt eſtate, by turning 

a leaſe for years into a freehold. 160 
Though a freehold be not diſtributable 
in the ſpiritual court, it is in equity. 

| | 102 

Where a man makes his will and after- 
wards purchaſes a freehold, ſuch 
eſtate cannot pals by the will made 
before the purchaſe, without a new 
publication. 170, 171 
At common law, and before the ſtatute 
of frauds, if a man had granted a 
rent to A. his executors and aſſigns, 
during the life of B. and afterwards 
the grantee had died, leaving an ex- 
ecutor, but no aſſignee, the executor 
ſhould not have had the rent, in re- 
| gard 


and {hall not compel che delivery 8 


F. 


unſettled reverſion continues part of 


Ove ſeiſed in fee of a manor, grants a 
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2ard it being a frechold the ſame 
could not deſcend to an executor. 


Page 264 (N) 
Freehold deſcendible. See Occupant. | 


1 


Gavelkind. 
W HERE lands of the nature of 


gavelkind are in ſettlement, the 


the old eſtate, and ſhall deſcend in 
gavelkind. | 63 


Goods, and what paſſes by the De⸗ 
vile thercof, ſee Expoſition of 
E£1192d3. | 


Grant. 


rent out of it to a charity for the ſup- 
port of ſeveral poor perfons, and 
afterwards grants the manor in fee 
to J. S. the nomination of the 
poor perſons belongs to the heir of 
the grantor, and does not paſs with 
the manor. 145 
Things lying in grant, as an advowſon 
ſeem extendible in an elegit. 401 


Guardian. See Jufant, Truſtee. 


A preſbyterian who had three infant 
daughters brought up that way, and 
had three brothers preſbyterians, made 
his will, appointing his brothers, and 
alſo a clergyman of the church of 
England, guardians to his three in- 


fant daughters, and dies, having ſent | 


his eldeſt daughter to his next bro- 
ther. The clergyman gets two of 
the daughters into his cuſtody, and 
places them at a boarding-ſchool, 
where they were bred according to 
the church of England, and brought 
his bill to have the eldeſt daughter 
laced out with the other daughters. 


terians brought their bill to have the 
two daughters delivered to them ; the 
court declared no proof out of the 
will ought to be admitted in the caſe 
of a deviſe of a guardianſhip, any 
more than in the caſe of a deviſe of 
land. Page 51 
A guardian cannot alter the nature of 
the infant's eſtate, by turning the 
perſonal into areal eſtate, e .onver/s. 
100 
One through a great age being deprived 
of his memory, and almoſt become 
non compos, was admitted to anſwer by 
his guardian, the demand in queſtion 
being but ſmall, 111(N) 
The marrying an infant ward of the 
court of chancery, is a contempt, 
though the parties concerned in ſuch 
marriage had no notice that the 1n- 
fant was a ward of the court; all acts 
of the court, as the commitment of a 
wardſhip, and in a cauſe depending, 
to be taken notice of by every one at 
his peril. 116, 117 
So where one not a freeman of London 
married a city orphan, though it did 
not appear the party had any notice 
of his wife's being a city orphan, yet 
he was held puniſhable by the court 
of orphans. 113{N) 
The guardianſhip of the child does by 
the law of nature belong to the fa- 
ther; and the right thereto cannot 
be taken from him by any other per- 
ſon's giving a legacy though never ſo 
great, and the father 1s at liberty to 
take ſuch child wherever he can meet 
with him, though not by force. 
: x 154, 155 
Jure is concerning the proper remedies 
for the recovery of a ward, ſuch as 
the writ of raviſhment of ward, ho- 
mine replegiando, and habeas corpus; 
and whether, if a perſon be brought 
into court by virtue of the latter, and 
declares he 1s under no force, the 
court will deliver him into the cuſtody 
of another ? 154(N) 
Whether the writ of eje&ione cuſtodia be 
not the moſt proper method whereby 
to try the right of guardianſhip. 


he three brothers that were preſby- 


ibid, (N) 
An 
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An infant's anfwer cannot be given in 
evidence againſt him, becauſe the 
guardian, and hot the infant, is 
worn to ſuch anſwer. Page 227 

Alſo the /#&; £:2 to hear judgment muſt 
he ſerved on the guardian. 1%. (N) 

I the infant plaintiff's guardian or 

frechein amy neglects to put in a re- 

4 

Dnere, Whether ſacn anſwer ſhall be 
read and admitted to be true, though 
never ſo detrimental to the infant's 
inkeritance ? 237{(N) 

An allowance of maintenance to a guar- 
dian muſt be in regard to what the 
infant then had, and not to what falls 
in afterwards. 5 368 
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Dabeas Cozpus. See Urit. * 


Deir and Inceſtoz. See alſo Execu⸗ 
toz, Parties, Kull ing Truſt. 


NE binds himſelf and his heir in 
(} a bond, and mortgages ſome lands, 
of which he is ſeiſed in fee, for more 
than the value; the heir has 2001. 
for joining in a ſale of the premiſes; 
this 200 1. held not to be aſſets. 10 
One has two ſens 4. and B. and three 
daughters, and deviſes his lands to 
be ſold for payment of his debts; and 
as to the monies ariling by ſale after 
debts paid, he gives 200 J. thereout 
to his eldeſt ſon 4. at twenty-one, 
the reſidue to his four younger chil- 
dren equally; A. the eideit dies be- 
{ore twenty-ove ; this 200 J. ſhall go 
to the heir of the teſtator. 20 


The heir the univerſal repreſentative of 
his anceſtor, and not to be ditinhe- : 


ted by doubtful words. G1 
In a devile of lands to pay debts, if the 
creditors bring a bill to compel a ſale, 
the heir is generally to be made a 

4 4 
party; /ecar in the caſe of a traſt cre- 
ated by deed to pay debts. 92 


;hcaticn to a defendant's anſwer; 


® 


If a copyhold be made liable to par 
debts, and the charge being but 
equitable, the legal eſtate of the 
copynold deſcends to the heir, in 2 
bill brought by the creditors praymg 
a ſale, it ſeems neceſſary to make the 
heir a party, othexwiſe the legal 
eſtate of the copy hold cannot be con- 
veyed to a purchaſer; but in caſe it 
appears that the heir at law has, 
ſince the teſtator's death, conveyed 
away all the copyhold, then the 
grantee of the heir being capable of 
conveying to the purchaſer, it may 
not he neceſſary to make the heir a 
party. Page 97(N) 


A father intruſts his heir apparent, then 


an infant, to the che of a ſervant. 


'The heir comes of age; the ſervant 
takes a bond from the heir, which 
bond 1s ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond; equity will ſet aſide the 
bond, as obtained by fraud. 129 
Heirs, when of age, are under the care 
of equity, and then want it moſt, 
the law taking care of them till that 
time. 131 
One ſeiſed in fee of a manor, grants a 
rent in fee out of it, as a charity, for 
the ſupport of {everal poor perſons, 
and afterwards grants the manor to 
J. S. in fee; the nomination of the 
poor perſons does not go with the 
manor, but belongs to the heir of the 
grantor. 145 
Though by the ſtatute of frauds an 
eſtate to a man and his heirs for three 
lives is made liable to pay debts, yet 

it is only ſuch debts as bind the heir. 
166 

One articles to buy land, and the title 
is under a will not proved in equity 
againſt the heir; yet in ſome caſes 
equity will compel the purchaſer to 
accept the title. : 190 
Money agreed to be laid out in land 
hall be taken as land, and go to the 
heir; and no difference where the 


money thus agreed to be laid out and 
ſettled, is depoſited in the hands of 
truſtees, 
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caſtces, and where it remains in the 
hands of the covenantor, Page 211 
One deviſes a rent-charge to be ſold to 
pay legacies amounting to 8001. and 
if the rent-charge ſhould fell for 


have coſts; but on his ſuit appearing 
to be groundleſs, he ſhall pay colts. 


Page 373- 


co. the teſtator gives a further | Matters contreverted betaween the heir aud 


legacy of 200/. the rent-charge ſells 
for above 8001. and leſs than 1000/7. 


Executor. See allo Executoz. 


what excceds the 8007. ſhall belong | A. covenants for himſelf and his heirs, 


to the heir as a reſulting truſt, 252 
A mortgagor in fee died, and the mort- 
gagee bought in the mortgagor's | 

wife's right of dower; decreed that 
the heir of the mortgagor, on his 
bringing a bill to redeem, ſhould 

have the benefit of it. bid (N) 
Where the heir is totally diſinherited, 

equity will not ſupply the want of a 


ſurrender of a copyhold in favour of | 


a younger child. 284, 285 
But a flight equity for an heir to ſay he 
wants the deeds and writings, unleſs 
he claims under ſome deed of intail- 
concealed from him by the defend- 
ant. 1296 
in a bill brought by a mortgagee to 
- forecloſe, it is ſufficient to make the 
heir only of the mortgagor a party. 
333{N), 

Although there be no covenant or bond 
in a mortgage, yet the heir of a mort- 
gagor ſhall compel an application of 
the perſonal eſtate in exoneration of 
his land. | | 358 
One dics indebted by bond, and ſeiſed 
in fee of divers lands, part of which 
he deviſes to F. S. and other part he 
permits to deſcend to his heir ; the 
lands deſcended ſhall in the firſt place 
be liable to pay the bond debts. 
307 

Juære atem, Whether if the teflator 
nad deviſed any part to the heir, the 
other deviſee muſt not have contri- 


buted pro ratd ? ibid. N 

In the cafe of lands in fee 3 
on an infant, the parol ſhall demur 
in equity as well as at law. 308 


* 


that he will purchaſe lands, and ſettle 
the ſame on himſelf for life, remain- 
der to his wife for life, remainder to 
his firſt, Sc. ſon in tail, remainder 
to himſelf in fee; equity will compel 
the executor to lay out the money, 
though the heir be both debtor and 
creditor. 224 
Every mortgage, though without any 
covenant or bond to pay the money, 
implies a loan, and every loan im- 
plics a debt; therefore an heir of a 
mortgagor ſhall compel an applica- 
tion of the perſonal eſtate to pay off 
a mortgage, notwithſtanding there 
was no covenant, c. from the mort- 


Lagor. 8 353 


Catching Bargains. 


A. having soo. given him by his 
uncle, in caſe he ſhould ſurvive the 
teltator's wife, ſells it for 100d. to be 
paid by 5 J. per ann. but that if the 
teſtator's wife ſhould die before A. 
and the legacy become due, in ſuch 
caſe the reit of the money to be paid 
within a year then next. A. does 
ſurvive the teſtator's wife, and knows 
the legacy was become due to him, 
and being fully appriſed of the whole 
fact, conbrms the bargain; he ſhall 
be bound thereby. 290 

Though had all depended on the firit 
aſigoment, the court would have ſet 
it aſide, as being an unreaſonable 
advantage made ot a neceſſitous man. 


294 


un heir at law is made a defendant, and | An heir of about twenty-ſeven years of 


inſiſts on his title; he ſhall have his 
coils although it goes againſt him; 
but if an heir at law be plaintiff, 
and nilſcarries in his ſuit, he ſuall not 


age, and who had a commiſſion in 

the guards, borrowed 500. on con- 

dition to pay 1000 J. if he ſurvived 

his father and father-in-law ; but if 
h he 
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he died before his father and father- One through great age being deprived 


in-law, then the lender to loſe the 
500 1. Ihe heir ſurvived his father 
and father-in-law, and was relieved, 
though after he had paid the money, 
it being for fear of an execution. 

Page 292(N) 


Unreaſonable bargains made with an 


heir in his father's life-time, relieved 
againſt, and why. | 293 
Yoketide, Yocday oz Yottide. 


From whence derived, and what it fig- 
nifies. 8 17(N) 


Dotchpot. See Diſtribution, London. 


© — 


Ideot and Lunatick. 


H E court allowed the profits of 


the lunatick's eſtate to the com- 
mittee for the maintenance of his per- 
fon. The lunatick dies, his admini— 
ſtrator brings a bill for an account of 
theſe profits; the committee pleads 
this order of court of the allowance of 
the profits for the lunatick's main - 
tenance ; the plea ordered to ſtand 
for an anſwer : but the court declared 
they would not relieve without groſs 
fraud. 104 
No appeal lies from an order or decree 
of the Lord Chancellor, or Lord 
Keeper, touching ideots or lunaticks, 


to the houſe of Lords, but only to the 


King in council. 108 
The King's grant of a lunatick's eſtate 
without account is void; but the 
King, or the Lord Chancellor, may 
allow ſuch a yearly maintenance to a 
lunatick, as amounts to the clear 
yearly value of the lunatick's eſtate. 
110 

The cuſtody of a lunatick may be granted 
to a feme covert, though ſhe be not 
ſui juris, but under the power of her 
hulbal. d. 3ii(N) 


committee afſigned, 
A weak man gives a bond; if it be at- 


of his memory, and become almot 
non compos mentis, was admitted to an. 
ſwer by his guardian, the thing in 
queſtion being but ſmall ; but had it 
been conſiderable, the regular way 
had been to have taken out a com- 
miſſion of lunacy, and have gotten a 


Pagerii(N) 


tended with no fraud or breach of 
truſt, equity will not ſet aſide the 
bond only for the weakneſs of the ob- 
ligor, if he be compos mentis. 130 


No ſuch thing as an equitable non con- 


pos, if compos at law, ibid. 


By 4 Geo. 2. cap. 10. ideots, lunaticks, 


Sc. or their committees, by the di- 
rection of the Lord Chancellor, Ec. 


may aſſign over their truſts or mort- 


gages, and be ordered to make ſuch 
conveyances in like manner as truttees 
or mortgagees of ane memory, 


389(N) 


Impediments. See Limitations, 


Implication. 


Where the words of a deviſe of a leaſe- 


hold would, were it in the caſe of a 
treehold, make an eſtate-tail only by 


_ implication; there a deviſe over ot 


ſuch leaſehold is good; /ecus, where 
fuch words would make an expreſs 
eſtate- tail. 259 


Impziſonment. See Paiſon. 


Intumbrances. See alſo Securities. 


Where a man purchaſes an eſtate, pays 


part, and gives bond to pay the reſi- 
due of tbe money; notice of an equi- 
table incumbrance before payment of 
the money, though after the bond, is 


ſufficient, 307 
A term aſſigned by an executor in truſt 


to attend the inheritance, ſhall, in 
equity follow all the eſtates created 


out 
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ſabſiſting upon it. Page 330 


Indiſtment. 


zu all indictments againſt one for being 
acceſſary after the fact, by receiving, 
harbouring, c. a felon, it is neceſ- 
ſary to charge, that the defendant 
knew the principal was guilty, or con- 
victed of felony; and this omiſſion is 
not to be helped by the verdict. 493 
In criminal caſes, though the county be 
in the margin, yet the place where 
the fact is ſuppoſed to be done muſt 
in the indictment be laid in com” 
prædict', ſecus in civil caſes. 496 
Where the indictment has not well 
charged a felony, nor the ſpecial ver- 
dict certainly found any on the facts 
cherein ſtated, ot where the judgment 
is arreſted for defects in the indict- 
ment; this will be no bar to an in- 


dictment charging a different offence. 


499 


Fndozſement. 


One with lemon juice takes out a receipt 
written on the inſide of a bank note, 
but called an indorſement; this 
held to be raſing an indorſement, 
within the 8th and gth of V. 3. cap. 
19. „ect. 36. and to be felony without 
Clergy. oh 419 


Inkant. 


An executor in truſt for an infant 
cannot change the nature of the truſt 
eſtate by turning money into land, or 
e conver ſo. 100 

Marrying an infant ward of the court 
13 a contempt, though the parties 
concerned had no notice that the in- 

* fant was a ward of the court, 116 

A father left a great perſonal eſtate to 
two infant children, and made his 
wife executrix. A bill was brought 


in the infants name by a relation, as 


3 
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out of it, and all the incumbrances| prochein amy, to call the mother to an 


account; on affidavit of ſeveral other 
relations, that this ſuit in the infants 
name was out of pique, and not for 
the infants good, the court referred 
it to a matter, who reporting the 
matter to be ſo, the ſuit was ſtayed, 

| Page 140 

The deed of an infant not void like that 
of a feme covert, but only voidable. 

| | 208 

An infant's anſwer cannot be given in 
evidence againſt him, and why. 237 
Qu. If a defendant to a bill brought in 
the name of an infant puts in an an- 
ſwer, and the infant does not reply 
thereto, whether the anſwer mult not 
be taken to be true ? ibid. (N) 
A. tenant for life, remainder to 3. 
in tail as to one moiety, remainder 
to C. an infant in tail, as to the 
other motety, remainder over. There 

is timber on the premiſſes greatly de- 
caying; on a bill brought, praying 
that the decaying timber may be cut 
down; as the infant is intereſted in 
the inheritance, no timber allowed to 
be cut down without the approbation 
of the maſter; and the infant's moie- 
ty of the money to be put out for his 
benefit. 267 
An executor, adminiſtrator or truſtee 
for an infant, neglects to ſue within 
fix years; the ſtatute of limitations 
ſhall bind the infant. 30g 
In a decree of forecloſure againſt an in- 
fant, though the infant has fix 
months after he comes of age, to 
ſhew cauſe, &c. yet he cannot ravel 
into the account, nor even redeem, 
but only ſhew an error in the decree, 

© ISS 

On lands in fee deſcending to an infant, 
the parol ſhall demur in equity as 
well as at law. 368 
An allowance of maintenance to a guar- 
dian muſt be in reſpect to What the 
infant then had, and not to what falls 
in afterwards. 363 
The ſtatute of 7 Aunæ, cap. 19. enabling 
infant truſtees to convey, extends 
only to plain and expreſs truſts, not 
| to 
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to ſuch as are implied or conſtructivè 
only. Page 387 
A. owed ſeveral debts, and by his will 
deviſed lands in fee to an infant, 
charged with all his debts and lega- 
cies; the infant not a truitee within 
the above mentioned act, as to fo 
much of the lands as may ſuffice for 
the pay ment of the debts and legacies. 


389 (N) 
Infranchilement. See Copphold. 


See Deſcent. 


Inheritance. 


Fajunſtion. Sec alſo Contempt. 


The plaintiff gets judgment in the petty 
bag, after which he is ſtopped by an 
injunction- The year and day paſs ; 
the plaintiff, though hindered by the 
injunction, cannot yet ſue out execu- 
tion without a {ire facias. 36 

How the words in an injunction, “ Li- 
ce cebit autem (for the defendant in 
© equity | placitum ad communem le gem 
ey pejtulare, & ad triationem inde pro- 
* cedere, & pro defectu placiti judi- 
* cum intrare, are to be underitood. 

140 

Whether if, after ſervice of an injunc— 

tion, the defendant at law puts in a 
frivolous plea to an action of debt on 


a bond, the plaintiff having demur- | 


red thereto, and gotten it made a 
conciliam, may, after argument, ob- 
tain judgment ? ibid. (N) 
Whether, after ſervice of an injunction 
upon the defendant and his attorney, 
they may deliver a declaration ? 
ibid. (N 

Affidavits allowed to be read for the pa- 
tentee of a new invention, on a mo- 
tion to diſſolve the injunction on com- 
ing in of the anſwer. 255 
A. tenant for years remainder to B. for 
life. A. is doing waite; B. though 
he cannot bring watte, as not having 
the inheritance, yet he is intitled to 
an i junction. 

a trivial nature, much more if it be 
meliorating waſte, as by building, 


5 3 — 4 
tie: Court will not injoin; nor if the 
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But if it be waſte of 


reverſioner or remainder man in fee 
be not made a party, who poſhbly 
may approve of the waſte. Page 
. 268 (N) 

After a plea put in, there can be no 
motion for an injunction, till the 
plea is argued. 396 


Jurolment. 
If a decrce be obtained and inrolled, 


there is then no remedy but by bill 
of review. _ 371 


Intereſt of Monep, 
Legacy, Woztgage. 


Sce alſo tit. 


Intereſt recovered for a legacy, though 
after a receipt given in full for the 
legacy, and the principal legacy paid, 

| 126 

Though by a deed 51. per cent. per ann, 
was directed to be allowed, yet it ap- 
pearing that the money had been 
placed in the government funds, 
which yielded but 4 J. per cent. the 
court reduced the intereſt to 41. 

009 

Tenant in tail of mortgaged lands not 
bound to keep down the intereſt, as 
tenant for life is, not even though 
the former dies during his infancy, 
and conſequently before it was in his 
power to have barred the remainder 
by a recovery. 234, 235 

A legacy out of a rent-charge ſhall 
carry intereſt. | 254 

In a poor cauſe, to fave expence, and 
where the matter 15 clear, the court 
will refer it to the regiſter inſtead of 
a maſter, to compute the intereſt or 
arrears of reat. 258 


Juterrogatozies. See Depoſition, 
Examination, (Uuturls. 


Jointenants and Tenants in Com- 
mon. 


One dev ſes the ſurplus of his perſonal 
eſtate to his four executors ; this 1s 
a joint 


Joint and ſeveral. 
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2 joint bequeſt, and on the death of 
one of them, ſhall go to the ſurvi- 
vors, as well in the caſe of a legacy, 
as of a grant. | Page 115 
Fire perſons purchaſed Ve Thorock 
level from the commiſſioners of ſewers, 
and the purchaſe was to them as join- 
tenants in fee; but they contributed 
rateably to the purchaſe, which was 
with an intent to drain the level, af- 
ter which ſeveral of them died; they 
were held to be tenants in common in 


equity; and though one of theſe five 


undertakers deſerted the partnerſhip 
for thirty years, yet he was let in 
afterwards, and upon what terins. 

158 


See alſo Bank- 
rupts, and concerning their joint and 
ſeparate Commiſſions. 


If 4. and B. are bound in a bond 
jointly and ſeverally to F. S. he may 
elect to ſue them jointly or ſeverally; 
but if he ſues them jointly, he cannot 
ſue them ſeverally, for the pendency 

of the one ſuit may be pleaded in 
abatement of the other. 405 
But if two joint traders owe a partner- 
ſup debt, and one of the partners 
gives a bond as a collateral ſecurity 


for payment of this debt; here the | 


joint debt may be ſued for by the 
partnerſhip creditor, who may hke- 
wile ſue the bond given by one of 
the traders. 4.08 


Iſſue. 


Where the wife ſues the huſband for a 
ſpecifick performance of her marriage 
articles, it is no bar to her demand, 
that ſhe has eloped with an adulterer, 


eſpecially if this be not by the huſ- 


band put in iſſue in the cauſe, 269 | 


Judge and Jury. See alſo Uerdick. 


Jury proper to try the reaſonableneſs of 
a fine ſet on a copy hold eſtate. 
Page 157 

Where the huſband and wife part vo- 
luntarily, and a child is born during 
ſuch ſeperation, the child will be logt- 
timate, unleſs the jury find the huſ- 
band had no accetls. 275 
Wheze a title depends on the words of 
a will, this is as properly determin- 
able in equity, as by a judge and 
Jury at % prius. 296 


Judgment. See Sccurities. 


Arreſt of Judgment, : 


Where a ſpecial verdict has not cer- 
tainly found any felony upon the facts 
therein ſtated, and conſequently it 
is uncertain whether the priſoner be 
guilty of any felony at all, or only 
of a miſdemeanor; or where the jury 
haas found a general verdict, that the 
priſoner is guilty, and afterwards 
judgment is arreſted for defects in 
the ixdictment; in theſe caſes the 
judgment given muſt be judgmeat of 
acquittal; but this will be no bar to 
another indiciment conſtituting a dif- 
ferent offence. 499 


2 


Juril did ion oꝛ Cogniſance. See alſo 
| Courts. 


The Lord Chancellor or Lord Keeper 
has juriſdiction in caſes of ideocy or 
lunacy, not as Lord Chancellor or 
Lord Keeper, but by virtue cf a royal 
ſign manual; and from his orders or 
decrees touching theſe matters, no 
appeal lies to the houſe of Lords, 
but only to the King in council. 107, 


| 103 
See alſo the note thereto ſubjoincd, 
King. See Pꝛerogative. 
a: L aches. 
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Laches, 


Truſtee forbearing to do what it 
was his office to have done, ſhall 
not prejudice the ceſtuy que truſt. 
x Page 215 


L and-Tax. Sce Taxes, 


Leaſes. See alſo Eftates for Life and 


Years. 


A leaſe renewed by a guardian for an 

infant's benefit ſhall follow the na- 
ture of the original leaſe, 101 

Leaſe of a coal-mine to A. reſerving a 
rent; A. the leſſee declares himſelf 


a truſtee for five ſeveral perſons, to 


each a fifth. The five partners enter 
upon, work and take the profits of 
the mine, which afterwards becomes 
unprofitable, and the leſſee infolvent; 
the ceſiuty gue truſts not liable, but for 
the time during which they tock the 
profits. — {OS 


Weaſe and RBelcaſe. 


An eftate for three lives is limited to . 
and the heirs of his body; A. by leaſe, 


or by leaſe and releaſe, may bar the 


heirs of his body as claiming under 
him, but cannot by any act bar g. 205 
Dare tamen. | 


Legacy and Legatee. 


Where a legacy is deviſed of a leaſehold 


eltate to A. for life, remainder to B. 
and the executor aſſents to the de- 
viſe to 4. This is a good aſſent 
to the deviſe over. 12 
A. by will declares his intention to diſ- 
poſe of his houſhold goods by his co- 
dicil, and deviſes the reſidue of his 
perſonal eſtate not diſpoſed of, nor 
reſeryed to be diſpoſed of by his co- 
dicil, to his wife, whom he made 


reſiduary legatee. Afterwards the | 
teſtator makes a codicil, and does not | 
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diſpoſe of the heuſho!d goods thereby; 
the houſhold goods ſhall not go to the 
reſiduary legatee, but according to 
the ſtatute of diſtribution. Px e40 


Where an executor has an expreſs le. 


gacy for his care and pains, though 
the next of kin has alſo an expreſ; 
legacy, yet the ſurplus ſhall go ac. 
cording to the ſtatute of diſtribution; 
eſpecially if the ſurplus was intended 
to be diſpoſed of. 43 
A diſtributary ſhare by the ſtatute is in 
nature of a veſted legacy, tranſmiſ. 
ſible to the repreſentatives of the 
party intitled even though he die; 
within the year. 49, 50 (N) 


One gives a legacy of 200 l. a- piece to 


his children, payable at twenty-one; 
and if any of them die before twenty- 
one, then the legacy given to him ſo 
dying, to go over to the ſurviving 
children. One of the children dies 
in the life of the teſtator ; though this 
legacy lapſes as to the legatee dying 
under twenty-one, yet it is well given 
over to the ſurviving children. 113 


i One deviſes the furplus of his perſonal 


eſtate to his four executors ; this i; 
a joint hequeſt, and on the death of 
one ſhall go to the ſurvivors, as well 
in the cate of a legacy as of a grant. 

115 


Intereſt recovered for a legacy, though 


after a receipt given in full for the le- 
gacy, and the principal legacy paid. 
126 

If a legacy be given out of land to J. ò. 
| Payable at twenty-one, and J. S. 
dies before twenty-one ; the legacy 
ſinks. Secus, where given out of 2 
perſonal eſtate. 138 
One by his will deviſes that all his debts 
and legacies ſhall be paid by his ex- 
ecutors out cf his perſonal eſtate, if 
that ſhall be ſufficient ; but if not, 
then that his executors ſhall within 
tabelve months after his death mortgage 
ſo much of his real eſtate, as ſhall ſut- 
fice for that purpoſe, and (inter al 
gives a legacy of 1000/, to F. S. who 
dies within a year, and the perſonal 
eſtate is not ſufficient ; this is a veſted 
legacy, and ſhall be paid to the exc- 
cutor 


O. 
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cutor of the legatee, though charged 
upon land; for the words within 
twwelwe months, denote the ultimate 
time; but the executors may pay the 
legacy ſooner. Page 172 
Hutband and wife ſue for a legacy given 
to the wife; the court will not com- 
pel the payment of it, unleſs the huſ- 
band makes ſome ſettlement on the 
wife. 202 
The court never allows an executor or 
truſtee for his time and trouble, eſpe- 
cially where there 15 an expreſs legacy 
for his pains. 24 
An executor in truſt who had no legacy, 
and where the execution of the truſt 
was likely to be attended with difh- 
culty, at firſtefuſed, but afterwards 
agreed with the reſiduary legatces, in 
conſideration of 100 guineas, to act 


in the executorſhip, and he dying be- | 


fore the execution of the truſt was 
compleated, his executors brought a 
bill to be allowed theſe 100 guineas 
out of the truſt money in their hands; 
but the court diſallowed the demand. 
251,252 (N) 

A legacy given out of a rent-charge 
ſhall carry intereſt, 254 
A. having 500. given him by his uncle, 
in caſe he ſhould ſurvive the teſtator's 
wife, ſells it for 1001. to be paid by 

5 J. per annum; but that if the teſta- 
tor's wife ſhould die before A. and 
the legacy become due, in ſuch cafe 
the reſt of the money to be paid with- 
in a year then next. 4. does ſur- 
vive the teſtator's wife, and knows 
the legacy was become due to him, 
and being fully apprited of the whole 
fact, confirms the bargain ; he ſhall 


be bound thereby. 299 
No neceſſity for making the reſiduary 
legatee a party. 311(N) 


On a deviſe of lands to pay debts, a 
legatee, whether ſpecifick or pecuni- 
ary, ſhall be paid out of the lands, if 
the ſimple contract creditors have ex- 
hauſted the perſonal eſtate. 323 

One poſſeſſed of a term for 1000 years, 
articles to purchaſe the inheritance, 
and by will gives 3000 f. to his daugh- 


ter, making his ſon executor, and 


dies. The ſon aſſigns the term in 
truſt to attend the inheritance, of 
which he takes a conveyance in his 
own name. Afterwards the ſon ac- 
knowledges a judgment to 4. and 
mortgages the ſame lands to B. and 
dies inſolvent; A. hall firſt be paid his 
judgment; then B. ſhall be paid his 
mortgage, and then the daughter 
(being adminiſtratrix to her brother) 
is intitled to her legacy of 30004, in 
preference to the ſimple contract cre- 
ditors. Pane 328 
Not uſual for the court of chancery to 
require ſecurity of an executor for 
the due payment cf legacies, until he 
has been guilty of ſome miſbehaviour. 
| 4 . 336 
Neither has the ſpiritual court a power 
to exact ſecurity of an executor, un- 
der pretence that, by reaſon of the 
bad circumſtances of ſuch executor, 
the legacies are in danger cf being 
loit. 337 (N) 
One deviſed the ſum of 60001. Seuth- 
Sea itock to J. S. and the teſtator Fas 
but 5 360 J. no more than the 53601. 
ſhall paſs; and the reſt of the teſtator's 
perſonal eſtate not be obliged to 
make it up 6000 J. but it might be 
otherwiſe, if the teſtator had no ſtock 
at all. 384 


Donat io cauſa inortis. 


In every donatio cauſa mortis delivery 
muſt be made by the party, or by his 
order, in his laſt ſickneſs; for which 
reaſon it cannot be of a bond or cbeſe 
en action, which muſt be ſucd in the 
name of the executor ; but it may be 

to a wife, being in nature of a legacy, 
but need not be proved with the will. 


357» 358 
Sgeciſict Le acies. 
If one owes debts by bond, and deviſes 


his lands to J. S. in fee, and leaves 
a ſpecifick legacy, and dies, and the 


bond creditor comes upon the ſpeci- 
fick legacy for payment of his debt; 


the ſpectfick legatce ſhall not and in 
ETA the 
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| the place of the bond creditor, the de-] ſeems q lat by this the debt is revived, 
14 viſee of the land being as much a Pate 8. 1s 
3 ſpecifck deviſee, as he who claims] Q. If a man were to deviſe his perſonal 
EY the ſpecifick legacy. Pa e 324 8 in truſt to pay his debts; would If tl 
. Specifick legacies, as in ſome reſpects] this revive a debt varred by the ſta. 155 
4 they have the advantage, ſo in others] tute ? 89 N) 0 
. they have the diſadvantage, of pecu-] The ſtatute or limitations no plea where 9 
* niary legacies. 385 the bill charges a fraud; but then it A 1 
4 ſhould be charged by the bill, chat the ſc 
#1 | fraud was Nov ered within fix years 0! 
#4 Ademption of a Legacy. before the bill filed. 143 of 
i | So where, though the aſſignee of the f 
Where a teſtator deviſes a debt, and effects of a bankrupt claims under an t 
afterwards receives it, or even calls | act of parliament; yet as the ſtatute 1 
it in, in neither caſe is this an ad- of limitations might be pleaded again{ 7 
emption of the legacy. 386] the bankrupt, by the ſame reaſon it ci 
is pleadable againſt the aſcgnee. 144 97 
In what Caſe a Legacy {hall or fho!l not Length cf time, which will not bar an But 
be a Satisfatioa of a Debt, or other cjectment, ſhall not bar a bill in I; 
Demand on the Teflator” s Eflate, lee equity. 287 a 
Satisfattion. ' i Where ic appears by a bill to redeem, 3 
3 . that the mortgagee has been in poſ- 
Legiſlature. See Parliament. 11 twenty years, the defendant Wh 
eed not plead the length of time, ri 
55 may demur; neither will a re- 1 
Licn. demption in ſuch caſe. be allowed, Wh 
; unleſs on account of impriſonment, Ic 
J. covenants on his marriage to lay out | infancy, or coverture, or by having | 
3000 J. in the purchaſe of land, and! been beyond ſea; and not by having u 
to ſettle it on himſelf in tail, remain- abſconded, which is an avoiding, Fo 6 
der to B. A. purchaſes the manor retarding of juſtice: Alſo, as the ] 
of B. with this 30007, and never} court has not in general thought t 
ſettles it, but ſuffers a comes proper to excced twenty years, where 
thereof. This covenant was a lien} there was no ai/ab:lity in imitation of On: 
on the land, but the recovery ſuffered { the firſt nk of the ſtatute of limi- W 
by 4. diſcharged ſuch lien, and bar- tations; fo after the diſability ve- a 
red B. of the beneft of it. 17 moved, the time fixed for proſecuting, c 
Where a man purchaſes an eſtate, pays | in the proviſo, (which is ten years) y 
part, and gives his bond for payment] ought in like manner to be obſerved. F 
of the reſidue; notice of an equitable | 287, 288{N) 
lien befcre payment of the refidue, | An executor, adminiſtrator or truſtee for Af 
though ſubſequent to giving the bond, | an infant, neglects to ſue within fir j 
is ſuthcient, 307 | years; the ſtatute of limitations, all c 
bind the infant. 309 c 
A corporation (or company) ſhall have c 
Limitations and Statutc of inten the benefit of the ſtatute of limita- c 
, tions. tions as well as any private perſon. 3 10 \ 
| A fine and five years non-claim ſhall, c 
One owes a debt by ſimple contract. in favour of a purchaſer, bar a truit 
Six years paſs, whereby the debt is | term, though the ce gue rruf? be 
barred ; after which the debtor by] an infant. ibid. (N) 0 
will charges his lands with the pay- | 
ment of all his debts, and dies; it Local, See County. 


London, 


E a ˙. AY Af. nant .& ME. as: Fo. ESf 
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London, and the Cuſtoms thereof. | 


If the wiſe's portion be ſmall, and th 
huſband a freeman of London, the 
cuſtom of London [alone] is a ſuitable 
p: oviſtion. Pave 3 

A freeman of Lenden, before marriage, 
ſettles ſome part of his perſonal eſtate 
on his intended wife, to take effect 

after his death, without mentioning 


it to be in bar of her cuſtomary part; 4 


this will bar her of ſuch cuſtomary 
part. J 
[t is ſufficient if the cuſtom of London be 
cortified by the recorder at the bar 
ore lenus. 16 
Zut if the certificate be falſe, an action 
lies againſt the mayor and aldermen, 
and rot againſt the recorder; for it 
is their certificate by the recorder. 
 17(N) 
What alterations have been made, with 
regard to the cuſtom -of London, by 
11 Geo. 1. cap, 18. 19{N) 
Where the huſband was attainted of fe. 
lony, and pardoned on condition of 
tran{portation, and afterwards the 
wite became intitled to ſome perional 
eſtate, as orphan to a freeman of 
Lindia' this perſonal eſtate decreed 


to belong to the wife, as to a feme ſole. 


| 37 
One, not a freeman of Londen, married 
a city orphan ; and though it did not 
appear that the party had any notice 
of his wife's being a city orphan ; 
yet it was held ſuch perſon was pu- 
niſhable by the court of orphans. 
118 (N) 


A freeman of London by his will charges 


his real eſtate with 1500. for his 
daughter, and allo gives her 1500 /. 
out of his perſonal eſtate. The 
Caughter would take the 1500/. out 
of the real eſtate (as that is not 
within the cuſtom) and alſo claim her 
Ms; oy. But the court, in 
regard the teſtator had diſpoſed of all 
nis real and perſonal eſtate among his 
chiidren, and intended an equal di- 
villon, would not ſuffer the child to 


dilappeint her father's will, but com- 


pelled her to abide intirely by the will, 
or by the cuſtom. Pa e 123 
If a freeman gives a legacy to his child, 
and diſpoſes of his whole perſonal 
eftate, the child ſhall not have both 
the legacy and the orphanage part, 
even though the legacy does not ex- 
ceed the dead man's part: Secus, if 
the legacy be given expreſly out cf 
the teftamentary part: but in no caſe 
ſhall the child be obliged to make 
his election, till after "the account 
taken. 124(N) 
Where a daughter of a freeman of 
London accepts of a legacy of 10, oool. 
left her by her father, who recom- 
mended it to her to releaſe her right 
to her orphanage part, which ſhe 
does releaſe accordingly ; if the or- 
phanage part be much more than her 
legacy, though the was told ſhe 
might ele& which ſhe pleaſed ; yet if 
ſhe did not know the had a right firſt 
to inquire into the value of the per- 
ſonal eſtate, and the grazrzm of her 
orphanage part, before ſhe made her 
election; this is ſo material, that it 
may avoid her releaſe, 316 
Maintenance money, or an allowance 
made by a freeman to his ſon at the 
univerſity, or in travelling, is not to 
be taken as any part of his advance- 
ment, this being only his education. 
317{N) 

The will of a freeman cannot any way 
operate upon the orphanage part, 


318(N) 
Though this 3 to have been other- 
wiſe held formerly. ibid, 


Freeman of London compounds with his 
wife for her cuſtomary part before 
marriage; it ſhall be taken as if no 
wife, and the huſband ſhall have one 
half of the perſonal eftate in his own 
power, the children the other halt, 

320 


Lozds. See Peers of the Realm. 


Lunatick. See Ideot. 


FE fz Maintenance 
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Maintenance koꝛ Children. See alſo 
Po92tions. 


| Aintenance money, or an allow- 
MI ance made by a freeman to his 
ſon at the univerſity, or in travelling, 
15 not to be taken as any part of his 
advancement. Page 317(N) 
An allowance of maintenance to a gu- 
dian, mult be in regard to what the 
infant then had, not to what falls in 
afterwards. 368 


| Maintenance, oz buping of pzetenſed 
Bights within 32 H. 8. 


A defendant is not bound to anſwer: 


what tends to accuſe him of mainte- 
nance within this act. 375 
A perſon intereſted in the premiſes (as 
a mortgagee) tho' he be no party to 
the ſuit, may expend money in ſup- 
porting the title, without being guilty 
of maintenance. „ 


Mandamus. 


Where the ſpiritual court refuſed to 
grant the probate of a will to an ex- 
ecutor until he ſhould give ſecurity 
for a due adminiſtration of tne aſſets. 
the court of B. R. has inforced the 
granting of ſuch probate, by a per- 
emptory mandamus. 337(N) 


Marriage. See alſo under title Baron 
and Feme. 


Agreements on Marriage, ſee under 
Igreement. 


Reflraints on Marriage, 


Deviſe of a legacy to a feme on condi- 


tion ſhe marry a man of the'name of 
A. takes upon him the 


Barlow. 
name of Barlow, and the feme mar- 


ries him; this is a performance of 


5 


the condition, and equity will not 
decree the huſband to retain that 
name. Page 65 


AU reſtraints on marriage held void by 


the eccleſiaſtical courts, and in the 
Court of Chancery relief is given 
againſt them in many caſes, unleſs 
where there is a deviſe over. 238, 


239 


Underhand A: reements on Marriage, 


A. treats for the marriage of his ſon, 
and in the ſettlement on the ſon there 
is a power reſerved to the father, to 
jointure any wife whom he ſhould 
marry, in 200. per ann. paying 
1000). to the fon. he father treat- 
ing about marrying a ſecond wife, the 
{on agrees with the ſecond wife's rela- 
tions to releaſe the 1000 J. and does 
releaſe it, but takes a private bond 
from the father for the payment of 
this 1000/7, equity will not ſet aſide 

this bond, becauſe it would be in- 
jurious to the firſt marriage, which 

being prior in dime, is to be preferred. 

66 


Licences for marrying. 


A parſon obtains blank licences for | 


marrying, under the ſeal of the pro- 
per officer, and afterwards fills them 
up; theſe are void notwichſtanding. 

118 


Maſter's Repozt oz Certificate. 


A father left a great perſonal eſtate to 
two infant children, and made his 
wife executrix. A bill was brought 
in the infant's name by a relation, as 
prochein amy, to call the mother to 
an account. On affidavit of ſeveral 
other relations, that this ſuit in the 
infants name was out of pique, and 
not for the infants good, the court 
referred it to a maſter, who report- 


ms w · ww 
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ing the matter to be ſo, the ſuit was In a ſettlement a term was raiſed for 


layed. Page 140 
maſter's report, though it ought not 
to be concluſive, yet is, prima face, 
to be looked upon as true, till falſi- 
fed by an affidavit on the other ſide. 
142 (N) 

The deſendant being a weak man, and 
about to be examined on interroga- 


tories, the maſter himſelf was ordered | 
to take his examination, left he ſhould | 


. unwarily admit ſomething againſt 
himſelf that was not true. 289 


| Merger. See Extinguiſhment. 


Mines. 


Leaſe of a coal-mine to A. reſerving a 
rent; A. the leſſee declares himſelf a 
truſtee for five perſons, to each a fifth. 
The five partners enter upon, work 

and take the profits of the mine, 
Which afterwards becomes unprofita- 
ble, and the leſſee inſolvent; the 
cet que rrufts not liable, but for 
the time during which they took the 
profits. 402 


Money. Sce alſo Intereſt of Monep, 
Legacy, Moztgage. 


Money agreed to be laid out in Land, ſee 
Agreement; alſo Matters contre- 
Terted between the Heir and Executor, 
{ce under Heir. 


It money be deviſed to an infant daugh- 
ter, who marries, the court may re- 
fuſe helping the huſband to the money, 
unleſs he makes a ſyitable ſettlement. 


I2 | 


Deviſe of my houſhold goods and other | 


goods to A. the reſidue of my perſonal 


eſtate to B. The ready money and | 


bonds do not paſs by the word goods. 
| 112 
Difference between an award to ay 


money, and to do any thing colla- 
teral; and why a bill in equity may 
be proper only to compel a perform 


ance of the latter. x 190 


| 


daughters portions, viz. 10,0001, 
with a proviſo, that if the father by 
deed or will ſhould give any ſum of 
money which ſhould be actually paid 
to them, then ſuch money, if equal, 
ſhould be a ſatis faction; if not equal, 
then that it ſhould go towards ſatis- 
faction of their portions. The father 
leaves land to the daughters to the 
value of 10,000/, This no fatis- 
faction, in regard money and land 
going in a different channel, the one 
is not to be taken in ſatisfaction for 
the other. Page 245, 246, 247. 
One intereſted in the premiſes (as a 
mortgagee) though he be no party 
to the ſuit, may expend money in 
ſupporting the title, without being 
guilty of maintenance. 378 
See more under title Real and Perſenal 
Eflals, 
| 


Mortgage. See alſo Fntereſt. As ro 


the Buying in of In:umbrances, and for 
avboſe Benefit it fhail be, ſee title 
Truſt, Securities. 


A mortgage is a conditional ſale; con- 

ſequently every power to ſell implies 
a power to mortgage. 

Tenant in tai} of lands mortgaged, not 
bound to keep down the intereſt, as 
tenant for life is. 235 

Where there is a ſubſequent mortgagee 
without notice, who has poſſeſſion of 
the title deeds, the firſt mortgagee 

. ſhall not compel a delivery of the 

_ writings from him, without paying 
him his mortgage money. 280 

The firſt mortgagee permits the mort= 
gagor to keep the title deeds, and the 
mortgagor ſhewing a fair title, mort- 
gages the premiſſes to a ſecond mort- 


gagee, to whom he delivers the deeds; 


the firſt mortgagee is acceſſary to the 
drawing in of the ſecond. 281 
In the pleading of a purchaſe or mort- 
gage, the defendant muſt plead that 
the ſeller or mortgagor was, or pre- 
tended to be ſeiſed in fee. 281 
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A bond or mortgage is, prima facie, ſhall have no time to ſhew cauſe aſter 


the money. | Pare 289 
Every mortgage, though without a 
covenant or bond to pay the money, 

implies a loan, and every loan implies 


comes of age, to ſhew cauſe, &c. yet 
he cannot ravel into the account, nor 
even redeem, but only ſhew an error 


| 
good evidence of a debt ; but in caſe | the death of her huſband. Page 352 | 
fraud appears, the obligee, &c. | Ina forecloſure againſt an infant, though 
ought to prove actual payment of | the infant has ſix months after de 10 


in the decree. | ibid, O1 
a devt ; therefore an heir of a mort- | An equity of redemption of a copyhold 
gagor ſhall compe! an application of | may be deviſed without being fur- 
the perſonal eſtate to pay off a mort- | rendered to the uſe of the will, 358 
gage, notwithſtanding there was no 
covenant, Wc. from the mortgagor. | Multiplicity of Suits prevented by 
358 Squitp, 157, 334. F 


- Redempiicn and F orec loſure. . . 3 


Where it appears a mortgagee has been 
in poſſeſſion twenty years, no re- 
demption will be allowed, unleſs 
there be an excuſe by reaſon of im- 
priſonment, infancy or coverture, or 


Name. 
EVISE of a legacy to a feme on 


condition [he marry a man of the 
name of Bargo. A. takes upon him 
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W by having been beyond fea, (not by the name of Barlaav, and the feme 

5 baving abſconce d, which is an avoid-| marries him: this is a performance A 
. ing or retardiag of r 1 —_ 1 of the condition, and equity will not 

"3 > * 4 * P 's 

"i tne court of equity does not think decree the huſband to retain that name. 

5 . proper to allow of a redemption after 1 65 

_ 4 Sas ? : * . . £ : ; 

Wt twenty years, where there is no dif- Anciently people were called by their 

-_ ability, in imitation of the firſt clauſe chriſtian names, and the places of 

We x L 


of the ſtatute of limitations, which 
after ſuch a length of time bars an 


their births; as Themas of D. &c. 
| ibid. 


entry or ejectment: So it has been | One may of himſelf, and without an \ 
reſolved, that after the diſability re-| a of parliament, change his name 
moved, the time fixed for proſecuting | and take a new one. 167. 
in the proviſo (Which is ten years) 
ought in like manner to be obſerved, | ; 
Snt 287, 288(N) Ne exeat Regnum. See title Writs. | 
In a bill brought to forecloſe the equity Nomination to an Advowlon. See I 


of redemption, none need be made 
a party but the heir. 333!N) 
One poitelled of a term for years, 
mortgages it, and dies, leaving debts 


Advoblon. 


Nomination to a Charity, See 


| aritp. 
by bond, and ſome by ſimple contract; Charity 
the equity of redemption is equitable 
= aſſets, and ſhall be liable to all the Notice. 


8 debts equally. 341 
24 The equity of redemption of a mort 
2 gage comes to a feme covert, againſt 
whom and her huſband a bill is 
brought to forecloſe; the feme covert 


ſhall be forecloſed abſolutely, and 


Notice of motion given by one not al- 


| lowed to act as ſolicitor, not good. 


104 


Marrying an infant ward of the court, 
is a contempt, though the parties 
| con- 


cf a wardſhip, and in a cauſe depend- 
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concerned in ſuch marriage had no 


notice that the infant was a ward of | 
the court. Page 116 
Acts of the court, as the commitment 


ing, to be taken notice of by every 
one at his peril. 117 


One, not a freeman of London, married | 


a city orphan ; and though it did 


not appear the party had any 


notice of his wife's being a city or- 
phan ; yet it was held ſuch perſon 
was puniſhable by the court of or- 
phans. 118.N) 
A man founds a charity for alms-houſes. 
The founder and his heirs may forfeit 
their right of nomination of the alms- 


people, by a corrupt or improper - 


nomination, or by making no no- 
mination at all; but this negle& cf 
nomination muſt be after ſuch time, 
as the founder, &c. have had notice 
of the vacancy, and without proof of 
ſuch notice, it is no fault. 146{N) 
A commiſſion being granted to examine 
witneſſes at Al iers, the plaintiff died, 
by which, in ſtrictneſs, the ſuit 
abated, but the witneſſes were ex- 
amined before notice of the plaintiff's 
death; the examination held regular, 
though one of the witneſſes was yet 
living. 3 195 
Witneſſes examined in a commiſſion 


after the demiſe of the crown, but 


before notice thereof, liable to be in- 
dicted for perjury, if they iwear falſe. 
196 

Sce 1 Annex, ſtat. 1. cap. 8. ſect. 5. 

In a plea of a purchaſe, it is a ſufficient 
denial of notice to ſay, that at the 
time of the purchaſe he had no notice, 
without ſaying, or at any time before. 

243 

And in all caſes of a plea of a purchaſe, 
or marriage ſettlement, notice mult 
be denied, though not charged by 
the bill; and it is ſufficient to deny 
it either in the plea or anſwer ; how- 
ever it is beſt to deny notice in both. 

: 244(N) 

In all indictments againſt one for being 

acceſſary after the fact, by receiving, 


karbouripg, Cc. a felon, it is ne- 


ceſſary to charge that the defendant 
knew the principal was guilty, or 
convicted of felony : andthe omiſſion 
of this neceſſary ingredient is not to 
be helped by the finding of the ver- 
dict; eſpecially if the verdi& does not 
find the fact of notice, but only what 
15 evidence thereof. Page 493 
An outlawry or attainder in a particular 
county, may, as the caſe may happen 
to be eircumſtanced, be ſome evidence 
to a jury of notice to an acceſſary in 
the ſame county, but cannot with 
any. reaſon or juttice create an abſo- 
lute preſumption of notice, ſo as to 
excuſe the not charging the fact to be 
done /ciens or ſcienter in the indict- 
ment. 495 


EVI": 
2 


* 


Dath, See alſo Affidavit. 
N time given to anſwer, a defend- 
ant may put in a plea; for that is 
as an anſwer, and on oath, 81 


Obligation. See Bonds. 


Occupant. 


A church leaſe for three lives is granted 
to a baſtard and his heirs, who dies 
without iſſue and inteſtate ; ſhall this 
leaſe go to the adminiſtrator of the 
baſtard, or to the crown, or 1s the 
leijor intitled, or is it caſus omiſſus 
out of the act of frauds and perjuries, 
and. fo remains liable to occupancy 
at common la? 33, 34(N) 

An eſtate pur autre vie is diſtributable 


court. 102 
See alſo the 148. 2 whereby this kind of 
eſtate being undeviſed, or in part ap- 
plied to the payment of debts, accord- 
ing to the ſtatute $f frayds, ſhall be 
diſtributed in the ſagemanner as per- 
ſonal eſtate. ibid. N) 


An eſtate pur autre vie may be limited 
to A. in tail, remainder to B. For 


thus 
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this is only a deſcription who ſhall! 
take as ipecial occupants during the 
life of ceſtuy que ⁊ ie. Pa; e 262 
What objection lies againſt ſuch remain - 
der being good. 263(N) 
At law, and before the ſtatute of frauds, 
there could be no general occupant 
of a rent; but ſince that ſtatute, a 
rent granted generally to A. for the 


hte of B. ſhall on A. 's death, living 


B. go to the executors or adminiſtra- 
tors of the grantee, during the life of 
the ceſtuy que vic. 264%N) 
An eſtate for three lives is limited to A. 
and the heirs of his body, remainder 
to 3. A. by leaſe and releaſe may 
dar the heirs of his body as claiming 
under him, but cannot by any a& var 
B. | 265 


| 3 
Quere tamen. 


And ſee the caſe of the Duke of Greften | 


v. Hanmer. 266(N) 
Lands are given to A. and his heirs for 
three lives. A. dies: his heir does 
not take by deſcent, ſo as to have his 


age, or to make the parol demur, 


368 


but takes as ſpecial occupant. 


Offi-e and Officer, | 


A parſon obtains blank licences for 
marrying, under the ſeal of the 
proper officer, and afterwards fills 
them up; theſe are void notwith- 
ſtanding. 118 

A. by his intereſt with the commiſſioners 
ot exciſe, gets an office in that 
branch of the revenue for B. who in 
conſideration thereof gives a bond to 
A. to pay him 10 J. per ann. fo long 
as B. enjoys the office; equity will 
relieve againſt ſuch bond. 391 

Though the exciſe was no part of the 
revenue at the time of making the 
ſtatute of 5 & of Ed. 6. [concern- 
ing the ſale of offices;] yet there 
may be good ground to conſtrue it 
within the equity and reaſon oi that 
Catute. 393 


Original. See Wirits, 


A 


Ozphan. See London. 


Outlaborp. 


In an indictment againſt one as accef. 
ſary after the fact to a felony, by re- 
ceiving, harbouring, Ce. a felon, 

Who was outlawed or attainted in 
the ſame county, it ought to appear 
that the party receiving did it /ciexs 
or /cienter ; for though an outlawry or 
attainder in a particular county may, 
as the caſe may happen to be circum- 
ftanced, be ſome evidence to a jury, 
of notice to an acceſſary in the ſame 
county, yet it cannot with any reaſon 
or juſtice create an abſolute prefump- 
tion of notice. Pa geg 


Papiſt. 


Papiſt cannos take a freehold or 
leaſchold by will, becauſe taking 
by will is taking by purchaſe ; and 
by the expreſs words of the far. 11 
& 12.3, cap. 4. a papiſt is diſabled 
to take by purchaſe. Alſo terms for 
years are expreſly mentioned in the 
ſtatute, 46 
Where ajudgmer:twas given to a papit, 
it was determined that he could not 
extend the land ; for that would give 
him an intereſt in the land, contrary 
to the expreſs words of the ſtatute 
above mentioned; and it is the fame 
thing where the judgment is given in 
truſt for the papilt. 46(N) 

A papiſt may, if above eighteen and an 
half, take lands by deſcent ; alſo he 
may take a perſonal eſtate (as a leaſe 
for years) by the ſtatute of diſlribu- 
tion. | 48 
24. If a papiſt be not capable of taking 
as tenant by the curteſy or tenant 1n 
dower, theſe eſtates being caſt on 


them by act of law? 49[N] 


Pardon. 


4 Table of the Principal Matters, 


Pardon. {See alſo title Clergy, ard 
how and from what Time Burning in 
the Hand by 18 Eliz. and Tranſporta- 
tion by 4 Geo. 1 cap. 11. are to be 
looked on as Statute Pardons.) ] 


Where the huſband was attainted of | 


telony, and pardoned on condition of 
tranſportation, and afterwards the 
wife became intitled to ſome perſonal 
eſtate as orphan to a freeman - of 
London ; this perſonal eſtate decreed to 
belong to a wife as to a feme ſole. 
| Page 37 
By the 18th of Elix. actual burning in 
the hand, as well as the allowance of 
clergy, was neceſſary to [pardon or] 
diſcharge the priſoner from the felony; 
and therefore, if before 4 Geo. 1. cap. 
11. an offender, after clergy allowed, 
had eſcaped before he had been burnt 
in the hand, he would have continued 
a felon, and a ſtranger, by aſſiſting 
him to eſcape, or unlawfully receiv- 
ing, harbouring, Cc. might have 
become acceſſary to his felony after 
the fact. ; 487 


Parliament, Act ok. See alſo Sta. 


tutes. | 


A parſon obtains blank licences for mar- 
rying, under the ſeal of the proper 


officer, and afterwards fills them up; 
theſe are void notwithſtanding. Page 


118 
Parties. 


One having a baſtard, leaves a perſonal 
eſtate to her executor in truſt for the 
baſtard, who dies inteſtate, and with- 

out wife or iſſue. The executor 

brings a bill againſt one who has part 

of thus perſonal eſtate in his hands; 
he need not make the Attorney Ge- 

neral a party. 33 

In a deviſe of lands to pay debcs, if 
the creditors-bring a bill to compel a 
ſale, the heir is, generally, to be 
made a party; ſecus in caſe of a truſt 
by deed to pay debts. 92 

A. tenant for years, remainder to HB. 
for life, remainder to C. in fee. A. 

is doing waſte; B. though he cannot 
bring waſte, as not having the inherit- 
ance, yet is intitled to an injunction; 
but not unleſs the reverſioner or re- 
mainder man in fee be made a party. 
203{N) 


Baniſhment cannot be but by act of par- 
liament. N 38 
No neceſſity for an act of parliament to 
change one's name. 65 


Parol Demur. 


In the caſe of lands in fee deſcending to 
an infant, the parol ſhall demur in 
equity, as well as at law; but it 
lands are given to A. and his heirs for 
three lives; here the parol ſhall not 
demur during the infancy of the heir, 

who doth not take by deſcent, but 
only as ſpecial occupant. 368 


A general rule, that no one need be 


made a party, againſt whom, if 
brought to a hearing, the plaintiff 
can have no decree. Thus a reſi- 


| dquary legatee need not be made a 


party ; neither in a bill brought by 
the creditors of a bankrupt againſt 
the alignees under the commiſſion, 
need the bankrupt himſelf be made a 
party. 311(N) 
However, in a bill brought for a diſ- 
© covery of ſome entries and orders of 
the Eaſt-India company, the ſecre- 
tary and book-keeper of the company 
being made defendants, their de- 
murrer was over-ruled, left there 
ſhould be a failure of juſtice. 310 
A. covenants for himſelf and his heirs, 


Parol Evidence. See Evidence. 


that a jointure houſe ſhall remain to 
the uſes in the ſettlement, The join- 


treſs 


A Table of the Principal Matters. 


trefs brings a bill againſt the heir fora 
pertormance ; though at law the cre- 
ditor may ſue the heir only, where 
the heir 15 expreſly bound, yet as the 
perional eſtate is the natural fund to 
pay all debts, and as the executor 
may mike it appear that he has per- 
formed the covenant, the executor 
mult be made a party in equity. P.331 
In a bill brought by a inortgagee againſt 
the heir of a mortgagor to forecloſe, 
the executor of the mortgagor necd 
not be made a party. 233 (N) 
In a bill for an account of the perſcnal 
eſtate of J. S. tho' the perton who 
has a right to adminiſter to F. S. be 
a party, yet this is not ſuſſicient with- 
out adminiſtration actually taken out. 


349 


Partners and Partnerchip. 


Five perſons purchaſed Vt Therock 
level from the commiſſioners of ſewers, 
and the purcaaie was to them as join- 
tenants in fee; but they contributed 
1:teably to the purchaſe, which was 
v ith an intent to drain the level; at- 
ter which feveral of them died; they 
were held to be tenants in common 
in equity; and though one of theſe 
hve undertikers deſerted the pa! t- 
nerilup for thirty years, yet he wes 
jet in afterwards, and upon what: 
terms. | 158 

A. and B. are partners in trade. A. gives 
a bond to leave his wife 1000 1. A. 
dies, the other partner adminiſters; 
if the wife would be paid out of the 
ſeparate eſtate of A. on there being 
eflects, ſhe ſhall have a preference 
before other creditors; but if there 
be no ſeparate effects, and the wife 
would have ſatisfaction out of the 
partnerſhip eftects, then all the part- 
nerthip debts mull be firſt paid. 182 

Je ie of a coal- mine to A. reſerving a 
rent; A. the leſſee deciares himielf 
a ttuſtee for five perſons, to each a 
ti. The five partners enter upon, 


able, and the leſſee infolvent ; the 
ceſtuy gue truffs not liable, but frem 
the time during which they took the 
profits. Page 402 

See more of Partners ond Parinerſpip, 
under Tit. Bankrupts. 


Partition. 


A. and B. tenants in common of lands 
in fee. 4. by will dated 25 January, 
1719, deviſed his motety in fee. Af. 
terwards A. and F. made partition 
by deed dated 16 May, 1722, and 
fine, declaring the uſe as to one moie- 
ty in ſeveralty to A. ip fee, and as to 
the other moiety in ſeveralty to B. in 
fee; this deed of partition and fine 


170 (N) 


Papment. 
Truft for Payment of Debs. See Truſt. 
Payment of Portions, See Poztions, 
| Payment of Legacy, See Legacy. 
No bill will lie for a tenant to be reliev- 
ed out of the arrears of rent, for the 
taxes the tenant has actually paid on 


account of rent reſerved to a charity, 
which appears to be exempt from 


taxes, 128 (N). 


So where land was mortgaged for ſecur- 
ing an annual payment of 201. to a 
widow in ſatisfaction of her dower ; 
this annual payment being ſecured 
cut of land, ought to anſwer taxes 
2s the land does; but if the tenant in 
his payment of the annuity to the wi- 
dow cmits to deduct for taxes, he 
ſhall not make her refund in equity. 

128 [N) 

A bond or mortgage is, prima facie, a 
good evidence of a debt; but in caſe 
fraud appears, the obligee, Et. 
ought to prove actual payment. 289 


v.o0ik and take the profits of the mine, 
which afterwards becemes unprofit- 


Where a man purchaſes an eſtate, pays 
part, and gives bond for payment w 
tne 


no revocation of the will of F. 169, 


A Table of the Principul Matters. 


the rehdue of the money; notice of 


an equitable incumbrance, before 


payment of the money, though after 
giving the bond, is ſufficieat. P. 307 


Genera! Payment, how it ſhall be applied. 
Y 


One has a ſon and three daughters, and 
is ſeiſed of ſome lands in fee, and of 
others in tail, and by his will deviſes 
his fee-· ſimple lands to his daughters, 
and dies, leaving all his children in- 
fants. His widow takes the profits 
of both eſtates as guardian to her chil- 
dren; and in a bill brought by the 
ſon and daughters againſt the mother, 
for an account of the perſonal eſtate, 
and of the rents and profits of the real 
eltate, the mother ſwears that ſhe has 
paid bond debts due from the teſtator 
out of the intailed eftate, and after- 


wards dies infolvent; as the anſwer 


cannot be read againſt the daughters, 
and there 1s no other evidence, and 
ince the guardian ought to have paid 
the bonds only out of the fee-ſimple 
eltate, payment ſhall be intended to 
have been made out of that fund 
which oughtto have borne it. 365 
Preſumption of payment of money on a 
bond after twenty years, and no 1n- 
tereſt received during that time, and 
how ſuch preſumption has been taken 


ir. | 396, 397 (N) 
Patronage. See Pꝛelentation. 


Deers of the Realm. 


No appeal lies to the houſe of peers 
trom an order or decree of the Lord 
Chancellor, or Lord Keeper, touch- 
ing lunaticks. 108 

Peers Exempted from being burnt in the 

and in the caſe of clergyable felonies. 


455 


Pcrjurp. 


Witneſſes examined in a commiſſion af- 
ter the demiſe of the crown, but be- 


fore notice thereof, liable to be in- 
dicted for perjury, if they ſwear falſe. 
Page 196 

See 1 Anne, ſtat. 1. cap. 8. ſect. 5. 
In a plea of a purchaſe it is a ſufficient 
denial of notice for a defendant to 
ſay, that at the time of the purchaſe 
he had no notice, without ſaying, 
or at any time before; and the party, 
if it appears that he had notice before, 
will be liable to be convicted of per. 
Jury. 244 
A corporation aggregate, or company, 
can anſwer only under their common 
ſeal; and though they anſwer never 
ſo falſely, there is no remedy againſt 
them for perjury. 311 


Perpcetuitp. See Limitations of Terms 
fer Fears, under Tit. Eſtate. 


Perlonal Eſtate. 


(Ibere the Perſonal E ate ſhall be appli-d 
to exonerate the Real Eſfiate, ſee Real 
Eſtate.) 


A freeman of London, before marriage, 
ſettles ſome part of his perſonal eſtate 
upou his intended wife, to take effect 

after his death, without mentioning 
it to be in bar of her cuſtomary part; 
this will bar her of ſuch cuſtomary 
part. . 15 

Alterations made by 11 Geo. 1. cap. 18. 
with regard to allowing freemen of 
London unmarried, and not having 
iſſue by any former marriage, to diſ- 
pole of their perſonal eltate. 19, 
| 20 (N 

A baſtard dies without iſſue and inteſ- 
ia 2; the King is intitled to his per- 
tonal eſtate, und the ordinary will 
grant adminiſtration thereof to the 
patentes or grantee of the crown. 


33 
A papiſt may take a perſonal eſtate by 
the ſtatute of diſtribution. 3 


It a man were to deviſe his perſonal 
eſtate in truit to pay his debts, Lu, 
If this would revive a debt barred by 
the ſtatute of limitations? 89 (N) 
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P:crogative of the Crown. 


A baſtard dies without wife or iſſue, and 


inteſtate; the King is intitled to his 
perſonal eſtate, and the ordinary of 
courſe grants adminiſtration to the 
patentee or grantee of the crown. P;; 
Qu. If a church leaſe for three lives be 
granted to a baſtard and his heirs, 
who dies without ifſue and inteſtate, 
ſhall the crown be intitled thereto, or 
what ſhall become of it? 33, 34(N) 


No appeal lies from an order or decree 


of the Lord Chancellor, or Lord 
Keeper, in caſes of ideocy or lunacy, 
but only to the King in council. 108 
The Lord Chancellor, &c. having ju- 
riſdiction therein, not as Chancellor, 
Sc. but by virtue of a royal ſign 
manual, ibid,(N) 
The King's grant of the eſtate of a lu- 
natick without account 1s void ; but 
the King, or the Lord Chancellor, 
Sc. may allow ſuch a yearly mainte- 
nance to a lunatick, as amounts to 
the yearly value of the Junatick's 
eſtate. | | 110 
The writ of ze exeat re num formerly a 
ſtate writ, and made uſe of only by 
the crown. „ 
The King's courts ought not to give 
away the revenue of the crown upon 
original writs, nor conſequently to 


order the filing an original to make 


good a judgment on error brought, 
without ſome excuſe for not filing one 


before. 314 


Preſentation to a Church oz Chapel. 


An advowſon deſcending to an heir 1s | 


real aſſets, and, as it ſeems, extend- 
ible in an e/egzr, | 401 


Pꝛincipal and Acceſſary. See alio 
title Acceſlar p. 


One may be an acceſſary to a felony after 
_ the fact, by aſſiſting a felon convict, 
being in cuſtody under ſentence of 
tranſportation, to eſcape out of 
priſon, | Page 48; 
In all indictments againſt one for being 
acceſſary after the fact, by receiving, 
Sc. a felon, it is neceſſary to ſhew 
that the defendant knew the principal 
was guilty, or convicted of felony, 


493 


P2:iſon and Impziſonment. 


One taken on a /applicavit, and conti- 


nued in prifon a year without any 


freſh threatning, ought to be dif- 

charged. 10 
Reaſonable that a ſequeſtration ſhould 
lie in caſe one taken by proceſs of 
chancery, continues in priſon with- 
out paying his debts, 241 
In an indictment for an offence of break- 
ing a priſon, 1t 15 necefary to lay an 
actual breaking. 484 
In an indictment for reſcuing a priſoner, 
the word ręſcuſſit, or ſomething equi- 
valent, muſt be uſed, to ſhew it was 
forcible, and againſt the will of the 
keeper. 484 
One may be acceſſary to a felony after 
the fact, by aſſiſting a felon convict, 
being in cuſtody under ſentence of 
tranſportation to eſcape out of priſon. 
485 

See alſo the Fleet Pꝛiſon. 


P2:ivilege. 


The father has an undoubted right to 


the guardianſhip of his own children, 
and if he can any way gain them, 1s 
at liberty fo to do, but muſt not take 
them in going to, or returning from 
the court. 154, 155 


Pꝛobate. 
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Pꝛobate. See title Will, 
Pꝛocels. See more under title Cons 
tempt. 

Attachment. 


The court of chancery ſends attach- 


ments to the warden of the Fleet. 


Page 55 

The ſheriff is the proper perſon to ex- 
ecute proceſs ; but where he is party, 
or otherwiſe incapacitated, it muſt be 
directed to the coroner, ibid. 


4 


Sequeſtration. 


In chancery, not only the body of the 
defendant, but alſo his lands and 
goods, are liable to a ſequeſtration ; 
but no ſequeſtration lies, til! the time 
for the return of the attachment is 
out, on which the body was taken. 

240 


| Reaſonable that a ſequeſtration ſhould 


lie, in caſe one taken by proceſs of 
chancery, continues in priſon with- 
out paying his debts, 241 
When lands are decreed, the manner of 
gaining poſſeſſion is, firtt to ſerve the 
party with a writ of execution of the 
decree,then to have an attachment for 
a contempt in not obeying the de- 
cree, and afterwards an injunction 
to deliver poſſeſſion of the premiſſes; 
and if that is not done, to have a 
writ of aſſiſtance to the ſheriff; but 
when a receiver is appointed, this 
being as it were the hand of the court, 
he will in a ſummary way be put in 
poſſeſſion, and the tenants ordered to 
attorn to him, and a writ of aſſiſtance 
granted, without awarding an 1n- 
junction, which is the uſual preced- 
ing proceſs, 379 N) 


Profits. See Truſt for raifug Daugh- 


ters Portions, under title Truſt. 


Pꝛochein Am . See Infant. 
Vol. III. . F 8 
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Pꝛook. See Evidence. 
Pꝛopoztion. See Average. 


Publication. 


After the defendant hasbeen examined 

on interrogatories, and publication 
paſſed, the plaintiff ought not to have 
a commiſſion. to examine witneſles, 
in order to falſify the defendant's ex- 
amination. Page 413 


Purchaſe diſtinguiſhed from Deſcent. 
| dee Yeir. 


Purchaſe 4 Purchaſer. 


A papiſt is by 11 & 12 V. 3. cap. 4. 
diſabled to take by purchaſe, which 
has been conſtrued to extend to tak- 
ing by will. 46 

A defendant in his plea of a purchaſe 
for a valuable contideration omits to 
deny notice ; if the plaintiff replies 
to it, all the defendant has to do 1s 
to prove his purchaſe. 94 

One articles to buy land, and the title 
is under a will not proved in equity 
againſt the heir; yet in ſome caſes 
equity will compel the purchaſer to 
accept the title. 190 

In all caſes where the huſband makes a 
ſettlement of his own eſtate on his 
wife, in conſideration of her fortune ; 
the wife's portion, though conſiſting 
of chojes en action, and though there 
be no particular agreement for that 
purpoſe, is looked upon as purchaſed 
by him. 199{N) 

30, ooo l. is covenanted to be laid out in 
land; the money need not be laid out 
all together upon one purchaſe ; but 
if laid out at ſeveral times, it is ſuf- 


ficient ; and if the covenantor dies, 


having purchaſed ſome lands which 
are left to deſcend, this will be a ſatis · 


faction pro tanto. 228 
In the plea of a purchaſe, it is a ſut- 
ficient denial of notice to ſay, that 
at the time of the purchaſe he had 
*Gg notice 
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notice, without ſaying, or at any time 
„ Page 243 
In the plea of a purchaſe or marriage 
ſettlement, notice muſt be denied, 
though not charged by the bill, and 
it is beſt to deny it both in the plea 
and anſwer. 244(N) 
In the pleading of a purchaſe or mort- 
gage, the defendant muſt plead that 
the ſeller or mortgagor was, or pre- 


| tended to be, ſeiſed in fee. 281 


A truſt eſtate was decreed to be ſold to 
the beſt purchaſer. A. articles to buy 
the eſtate of the truſtees, and brings 

a bill againſt them to perform the 
contract; the court will make no de- 
cree, but leave the plaintiff to go be- 
fore the maſter, and get himſelf re- 
ported the beſt purchaſer. ' 282 
Where a man purchaſes an eftate, pays 
part, and gives bond to pay the reſi- 
due of the purchaſe money; notice 
of an equitable incumbrance before 
Payment of the money, though after 
the bond, is ſufficient. 307 
A fine and five years non-claim ſhall, 
in favour of a purchaſer, bar a truſt 
term, though the ceuy gue truſt be 
an infant. 310{N) 
A term aſſigned by an executor in truſt 
to attend the inheritance, ſhall, in 
equity, follow all eſtates created out 
of it, and all incumbrances ſubſiſting 
thercon, and is ſo connected with it, 
as not to be ſevered to the detriment 
of a hond fide purchaler, who ſhall have 
the benefit of all intereſts which the 
mortgagor had at the time the mort- 
gage was made, unleſs againſt an in- 
termediate purchaſer without notice. 


30 
Where by the ſtatute of frauds it is id. 
that judgments ſhall not bind lands 
but from the ſigning, this relates only 
to purchaſers. 53 


Principal Matters 


Real Eſtate. E: See Matters COMtroverted 
etabeen the Heir and Executor, under 


title Heir, alſo Agreement.) 


FE guardian or executor, 
cannot change the nature of the 
ceſtuy que traſt's eſtate, by changing 
a perſonal into a real eſtate, nor e 
conver/o, on Page ioo 
Though the ſpiritual court cannot in- 
termeddle with a freehold (or real 
eſtate) to diſtribute it, yet chancery 
can inforce ſuch a diſtribution. 102 
See alſo the ſtatute of 14 Geo, 2. ibid, 


A leaſe granted to one and his heirs for 
three lives, is a real eſtate ; and tho' 
by the ſtatute of frauds it is made li- 
able to pay debts, yet it is only ſuch 
debts as- bind the heir; and where 
the ſpiritual court ſet aſide a will dif- 
poling (inter a”) of ſuch eſtate, as 

revoked, this ſentence did not affect 

| the deviſe of ſuch real eſtate. 166 

Real eſtate cannot paſs by a will made 
before the purchaſing thereof, 170, 

171 


. * 


Where the Perſonal eftate ſhall or ſhall 
not be applied to exonerate the Real. 


One deviſes all his perſonal eſtate to his 
daughter, and all his real eftate- 
to truſtees, in truſt to pay debts, 

Sc. remainder to his daughter in 
tail, remainder over; the perſonal 
Eſtate ſhall in the firſt place be ap- 
plied to pay the debts, 324 

Expreſs words, or words tantamount, 
are requiſite to exempt the perſonal 
eſtate from payment of debts. 325 

Every mortgage, though without any 
covenant or bond to pay the money, 
implies a loan, and every loan im- 
plies a debt ; therefore an heir of a 
mortgagor ſhall compel an application 
of the perſonal eſtate to pay off a 

| mortgage, though there was no cove- 
nant, Sc. from the mortgagor. 


358 
Receivet. 


4 Table of the Principal Matters. 


Receiver. 


- 


The appointing a receiver is not in all 


caſes a turning the party out of pol- | 


ſeſſion; as where a receiver is ap- 
pointed of an infant's eſtate, the re- 
ceiver's poſſeſſion is the poſſeſſion of 
the infant; but on the appointing a 
receiver in an adverſary ſuit, as where 


the plaintiff in ejectment has recover- 


ed a verdiQ ; here the receiver's poſ- 
ſeſſion ſeems to be the poſſeſſion of 


him that has the right to it. Page 


| 37 
Is the receiver is the hand of the court, 
he will be put in poſſeſſion in a ſum- 
mary way, by ordering the tenants 
to attorn to him, and granting him a 
writ of aſſiſtance, without firſt award- 
ing an injunction, which is, in other 


cates, the uſual proceſs. #bid(N) 


Recogniſance. 


One taken on a ſupplicavit, and conti- 
nued in priſon a year without any 
freſh threatning, diſcharged on en- 
tering into a recognifance before a 
maſter in 100/, with two ſureties in 
gol. each, to keep the peace. 103 


| 104 
Vecozder of London. See London. 


| RBecoverp. 


Tenant in tail male, remainder to him- 
ſelf in fee, deviſes his lands to J. S. 
and then ſuffers a recovery to the uſe 
of bimſelf in fee, and dies without 
iſſue male; this is a revocation of 
the will. : 163 


4. covenants on his marriage to lay out 


3000 J. in the purchale of land, and 
to ſettle it on A. in tail, remainder 
to B. A. purchaſes the manor of D. 
with this 3000 J. and never ſettles it, 
but ſuffers a recovery thereof; as the 


covenant was a lien on the land; ſo | 
| 


the recovery ſuffered thereof diſ- 
charges the lien, and bars B. of the 
benefit of the covenant, and of the 
remainder. Paoel71 
The father tenant for life, remainder 
to the ſon in tail, with remainder 
over, The ſon is an infant, and on 
an advantageous match being pro- 
poſed for the ſon's marriage, the fa- 
ther and infant ſon join in marriage 
articles, and the father only cove- 
nants, that within a year after the 
ſon's coming to age, the father and 
ſon will join in a fine and recovery of 
the family eſtate to divers uſes, 
The infant ſon ſeals the deed, and 
within a year after he comes to age, 
Joins with his father in a fine and re- 
covery; the infant ſon's ſealing of 
theſe articles not ſufficient to declare 
the uſes of the fine and recovery. 
206 

No preciſe form of words requiſite to 
declare the uſes of a fine and recove- 
ry, provided the meaning of the 
parties ſufficiently appears. 208 
Tenant in tail of a rent granted de nove 
without any remainder over, ſuffers 
a recovery; this will not give an ab- 
ſolute, but only a determinable fee. 

| 230 
Tenant in tail of lands mortgaged not 
bound to keep down the intereſt, as 
tenant for life is, even though the 
tenant in tail ſhall have died during 
his infancy, and conſequently before 

it was in his power to have barred the 
remainder by a recovery. 235 


Regiſter. 


In a poor cauſe, to fave expence, and 
where the matter is clear, the court 
will refer it to the regitter, and not 


to the maſter, to compute the inter- 
eſt or arrears of rent. 258 
Behearing. 


In the diſcretion of the court whether 
or no to grant a rehearing. 8 
2262 Order 
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A Table of the Principal Matters. 


Order for a rehearing refuſed to be dic 


charged, though at the diſtance of 
about twenty - four years. Page 8 (N) 
An agreement was ſigned by the parties, 
and by conſent made an order of 
court, to ſubmit to ſuch decree as 
the court ſhould make, and nei- 
ther party to bring an appeal; yet 
the cauſe allowed to be reheard. Pape 
242 


Relation. 


One having a right to adminiſter to 
F. S. brings a bill for an account of 
F. $S.'s perſonal eſtate, which bull 
being demurred to, the plaintiff took 
out adminiſtration to J. S. and charg- 
ed the ſame by way of amendment; 
this held to be ſufficient, for that the 
adminiſtration, when taken out, re- 
lated to the time of the death of the 


inteſtate. | 351 


So where an executor, before probate, 


files a bill, and proves afterwards the 


will; fuch ſubſequent probate makes 
the bill a good one. ibid. 

See Concerniag the Relation of TJudg- 
ments ſigned in Faration, tothe preced- 
ing Term, title Securities. 


Beleaſc. 


Deviſe to ſuch of the children of A. as 
ſhall be living at his death, A. has 
iſſue B. who becoming a bankrupt, 
gets his certificate allowed, after 
which A. dies; this contingent intereſt 
is liable to the bankruptcy, foraſ- 
much as the ſon in the father's life- 
time might have releaſed it. 132 

Where a daughter of a freeman of 
London accepts of a legacy of 10,000/. 

left her by her father, who recom. 
mended it to her to releaſe her right 
to her orphanage part, which ſhe does 
releaſe accordingly ; if the orphanage 
be much more than her legacy, tho? 
ſhe was told ſhe might elect which 
ſhe pleaſed ; yet if ſhe did not know 
ſhe had a right firſt to inquire into 


2 


| 


the value of the perſonal eſtate, and 
the gzantum of her orphanage part, 
before ſhe made her election; this is 
ſo material, that it may avoid her re- 
leaſe. Page 316 
In what manner a party releaſing ought 
to be informed of his right, ſo as to 
be bound by ſuch releaſe. 321 
Though, generally ſpeaking, an exe. 
cutor or truſtee compounding, or re- 
leaſing a debt, muſt anſwer for the 
ſame ; yet if it appears to have been 


15 an excule, | 381 


Belick. 


A bill is brought by a lord of a manor 
to recover a fine for a copyhold, on a 
ſuggeſtiog, that the defendant was 
admitted by attorney, but ſome- 
times pretends the attorney had no 
authority to take ſuch admittance; 
the defendant anſwers as to part, and 
demurs as to relief; the demurrer 
held good. | 148 

Lord brings a bill againſ tenant to re- 
cover a quit-rent, alledging that the 
land out of which the quit-rent iſſues, 
by reaſon of the unity of poſſeſſion of 


"4 that with other lands, is not known; 


the defendant anſwers as to diſcove- 
ry, and demurs as to relief ; demur- 
er good, Quære. 149 


KBemainder. 


If J. be a copyholder in tail, remainder 
to B, in fee, and A. takes a grant 
of the freehold from the lord to him 
and his heirs, and dies without iſſue; 
vu. If B. in whom there was once a 
velted remainder in fee in the pre- 
miſſes, is not intitled to the ſame? 

10 (N) 


Where a term for years is deviſed to /, 
tor life, remainder to B. and the ex- 
ecutor aſſents to the deviſe to J. this 
is a good affent to the deviſe over. 

| | 12 


Where 


for the benekt of the truſt eſtate, it 
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Where the uſe of goods is given to one 
for life, remainder over; the ce/tuy 
que uſe for life muſt ſign an inventory, 
exhleſling that he is intitled to theſe 
things for his life, and that after- 


wards they belong to the perſon in 


remainder. Page 330 
See more concerning Remainders being 
god, under Tit. Limitation of Terms 
for Years, &C. Tit. Eſtate; alſo 

under Tit. Rents. ; 


Rents. 


A tenant who had paid taxes on account | 


of a charity which appeared to be ex- 


empted from taxes, not ſuffered to| 


be relieved out of the arrears of rent 
in his hands. | 128(N) 
As the profits of the wife's land would 
belong to the huſband during the co- 
verture, ſo the rent iſſuing out of the 
land during that time, and which is 
payable by the tertenant in reſpect of 
the profits, belong to the huſband, 
who may avow alone. for rent incur- 


red during the coverture. 200 


If a rent de novo be granted in tail, 
without any remainder over, and te- 
nant in tail takes wife, and dies with- 
out iſſue; the wife ſhall not be en. 
dox ed, becauſe the thing out of which 
the.Cower is to ariſe, is not in being. 
Secus, if the rent were granted in tail, 
remainder over. 230 

Tenant in tail of arent granted de novo, 
without any remainder over, ſuffers 
a recovery; this will not paſs an ab- 
ſolute, but only a determinable fee. 

| | ibid. 

On what ſuppoſition the law allows the 
remainder of a rent granted de uc vo, 
to be good. ibid. (N) 

One deviſes a rent-charge to be fold to 
pay legacies amounting to 800 J. and 
if the rent-charge ſhould fell for 
1000/7, the teſtator gives a further le- 
gacy of 2001. The rent- charge ſells 
tor above 8001. and leſs than 100017. 


what exceeds the 800. ſhall belong 
to the heir, 252 


| 


A legacy out of a rent-charge ſhall car- 
ry intereſt. Page 254 
In a poor cauſe, to ſave expence, and 
where the matter 1s clear, the court 
will refer it to the regiſter, inſtead of 
a maſter, to compute the arrears of 
rent, 253 
At law there could be no general occu- 
pant ofa rent: as if I had granted a 
rent to A. for the life of B. and A. 
had died living B. the rent would 
have determined. . 264 (N) 
If a man had granted a rent to A, his 
executors and aſſigns, during the life 
of B. and afterwards the grantee had 
died, leaving an executor, but no 
aſſignee, the executor ſhould not have 
had the rent, which being a freehold, 
could not have deſcended to an exe- 
cutor ; but this is helped by the ſta- 
tute of frauds, ſince which, if a rent 
be granted to A. for the life of B. 
and A. die, living B. A.'s execu- 
tors or adminiſtrators ſhall have it 
during the life of H. for the ſtatute 
is made not only to prevent the incon - 
veniency of ſcrambling for the eſtate, 
but alſo for continuing it during the 
life of the cefluy que vie. ibid. (N) 


Duit- Rent. 


Lord brings a bill againſt tenant to re- 
cover a quit-rent, alledging, that 
the land out of which the quit-refit 
iſſues, by reaſon of the unity of poſ- 
ſeſſion of that with other lands, is 
not known ; the defendant anſwers 
as to diſcovery, and demurs as to re- 

lief; the demurrer good. Quære. 
149 

Though a bill in equity to recover a 
quit-rent may, under ſome circum- 
ſtances, be proper, yet it ought to 

appear therein that the plaintiff has 
no remedy at law, 250, 257 


Replication. See Tit. Plea. 


A defendant in his plea of a purchaſe 
for a valuable conſideration, omits 
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to deny notice; if the plaintiff replies 
to it, all t ie defendant has to do, is 
to prove notice. Page 94 
If a defendant puts in an anſwer to a 
bill brought by an infant, who does 
not reply to it, ſuch anſwer muſt, it 
ſeems, be taken to be true; in re- 
gard the defendant, for want of a re- 
plication, is deprived of an opportu- 
nity of examining witneſſes to prove 
his anſwer. 237 (N) 


Quære tamen. 


Reſcue. 


In an indictment for a reſcue of a pri- 
ſoner, the word reſcuſſit, or ſomething 
equivalent, muſt be uſed, to ſhew it 
was forcible and againſt the will of 
the keeper. 484 


Betainer. See Executoz. 


Return. 


One who had been a priſoner in News- 
gate for debt, but fince removed to 
the Fleet, is excommunicated ; the 
court of chancery will not direct the 
curktor to make out the wiit of ex- 
communicato capiendo to the warden of 
the Fleet; but the writ may be direc- 
ted to the ſheriff, who may return a 
non oft izventus, and on this return, 
H. R. may grant an habeis corpus, 
and thereon charge him with an ex- 
COMMuNicalo capiendo. 53 


Reverſion. | 


A. has two ſons B. and C. and on the 
marriage of B. A. ſettles part of 
his lands on B. in tail; and A. being 
ſeiſed in tee of the reverſion of theſe 
lands, and of other lands in poſſeſ- 
fon, deviſes all his lands and heredi- 
tameats not atherwiſe by him ſettled or 
giſeſed of ; the reverſion in fee will 
pats, 56 


A Table of the Principal Matters. 


The reverſion in fee is part of the old 
eſtate, and if the owner had the land 
as heir of the mother, the ſame ſhall 
deſcend to the heir on the mother'; 
fide ; ſo if it was Borough Engliſh or 
Gavelkind, it ſhall deſcend according. 
Iy. ; Page bz 

Regularly a remainder is carved out of 
a reverſion, ſo that where there would 
have been no reverſion, there can be 
no remainder; but this does not hold 
in the caſe of a rent created de novo, 
of which the law allows a remainder 
to be granted. 230 (N) 

A. tenant for years, remainder to B. 

for life. A. is doing waſte ; B. though 

he cannot bring waſte, as not having 
the inheritance, yet he is intitled to 
an injunction. But the court will not 
injoin, unleſs the reverſioner in fee 
be made a party, who poſſibly may 
approve of the waſte. 268 (N) 


Review, Will of. See Tit. Bill. 


Re vocation of a (ill. 
Will. 


* 


See under Tit. 


Satisfattion- See alſo Tit. Legacy. 


Freeman of London before marn- 

A age ſettles ſome part of his per- 
ſonal eſtate upon his intended wie, to 
take effect after his death, without 
mentioning it to be in bar [or ſatis- 
faction] of her cuſtomary part; this 
will bar her of ſuch cuſtomary part. 

15 

It is the intention of the party, which 
makes the pretended equivalent a {i 
tis faction or not. i 25 

A father's permitting lands to deſcend 
in fee, juſt of the ſame value win 
lands covenanted to be ſettled in tail; 
this is a ſatis faction. ibid. 
A matter of leſs value not to be taken 
in ſatisfaQtion for what is of a own 


value, | 22 
Lands 


Jacy. 


narri- 
per- 
fe, to 
thout 

ſatis- 
: this 
4 part. 


taken 
greater 
220 


Lands 
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Lands of much greater value left to af or] payment of the former legacy 
daughter, no ſatisfaction for a por- in the teſtator's life-time. Page 356 

tion. Page 226 

Et vide infra. | | 

-5,000/. is covenanted to be laid out] Securities and Fncumbrances. Judg⸗ 


in land; the money need not be laid] ments, Dtarutes and Becognilances. 
out all together upon one purchaſe; | 


but if laid out at ſeveral times, it is] The court will not, without difficulty, 
\aficient; and if the covenantor dies, ſet aſide a ſecurity made under a de- 
having, after the covenant, purchaſed] cree, and approved of by the maſter. 
ſome lands which are left to deſcend, | 
this will be a ſatisfaction pro tanto. One being ſeiſed of lands in fee in 4. 

| 228| and poſſeſſed of an extended intereſt 

In a ſettlement a term was raiſed for] upon a ſtatute in B. deviſes all his 
daughters portions, wiz. 10,000/.] lands, tenements and real eſtate in 
with a proviſo, that if the father by] 4. and B. to F. S. and his heirs; 
deed or will ſhould give or leave the] this will not paſs the extended or 
{um of 10,0001. to his ſaid daughters, | chattel intereſt in B. eſpecially if 
it ſhould be a ſatisfaction; the father there be another clauſe in the will, 
leaves land to the daughters of the] which (inter a) diſpoſes of all the 
value of 10,0007. this no ſatisfaction. | teltator's debts or credits, 26 

| 245 Where a judgment was given to a pa- 
Et vide ſupra. piſt, it was reſolved he could not ex- 
Money and land go in a quite different; tend the land, for that would give 
channel, and therefore the one not to him an intereſt in the land, contrary 
be taken in ſatisfaction for the other, | to the expreſs words of 11 & 12.3, 

| 247] which makes papiſts incapable of 

Huſband on marriage ſettled 100 JI. per taking any intereſt in land. 46 [N) 
annum pin- money in truſt fer his If the wife has a judgment and it is ex- 
wite, for her ſeparate uſe, which be-] tended upon an egit, the huſband 
comes in arrear, and then the haſ-} may aſſign it without a conſideration, 
baud by will gives the wife a legacy] If a judgment be given in truſt for a 
of 5001, after which there is a further feme ſole, who marries, and by con- 


One having by his will given his wife 


arrear of the pin-money, and then 
the huſband dies; this legacy, being 
greater than the debt, decreed, even 


in the caſe of a wife, to be a ſatisfac- 


tion of pin-money due before the ma- 
king of the wall. 


1 353 
Were pin- money is ſecured to the wife, 


and the huſband finds her in clothes 
and neceſſaries; this is a bar [or ia. 
tisfaction] as to any arrears of pin 
money incurred during ſuch time. 


355 


6007, in money, on his death bed or- 
de red his ſervant to deliver to his wife, 


taen preſent, two bank notes, pay- 


able to bearer, amounting to 6001, 
laying, he had not done enough for 
his wife; this gift held to be addi- 
tional, and not to be a [ſatisfaction 


ſent of her truſtees, is in poſſeſſion 
of the land extended, the huſband 
may aſſign over the extended intereſt. 
And by the ſame reaſon, if a feme 
has a decree to hold and enjoy lands, 
until a debt due to her 1s paid, and 
ſhe is in poſſeſſion under this decree, 
and marries, the huſband may aſſign 
over the benefit of this without any 
conſideration, for it is in nature of an 
extent. 200 


Where a man purchaſes an eſtate, pays 


part, and gives bond to pay the reſi- 
due of the money; notice of an 
equitable incumbrance before pay- 
ment of the money, tho' after the 
bond, is ſufficient. 307 


The court will not order the filing an 


original to make good a judgment on 
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error brought, without ſome excuſe 


for not having filed one before ; tho? 
a ſlender excuſe may be ſufficient. 
Page 314 


A term aſſigned to attend the inherit- 


ance ſhall, in equity, follow all the 
eſtates created out of it, and all in- 
cumbrances ſubſiſting upon it. 330 


Where by the ſtatute of frauds it is 


ſaid, that judgments ſhall not bind 
lands, but from the ſigning, this re- 
lates only to purchaſers; therefore, 
as between creditors, a judgment en- 
tered in the vacation relates to the 


firſt day of the preceding term. 399 
A. died ſeiſed of ſome lands in fee, and 


conſiderably indebted by judgment 
and ſimple contract; and after the 
death of A. and before the eſſoign 
day of the next following term, many 
of the judgment creditors delivered 
feeri facias's to the ſheriff, who took 
the goods and furniture in execution. 
In this caſe it was held, that the 
judgment creditors having lodged 
their writs of execution in the ſame 


vacation that the party died, it relat- 


ed to the teſte of the writ as to all 
but purchaſers; conſequently that 


| theſe goods were as evicted, from A. 


in his life-time; by which means the 
ſimple contract creditors, who defired 


to ſtand in the place of the judgment | 


creditors upon the land in proportion, 
as theſe had exhauſted the perſonal 
eſtate, (ſuppoiing A. to have left the 
ſaid perſonal eſtate at his death) were 
without remedy, 399, 400 (N) 


A. owes money by ſeveral judgments 


and bonds, and dies inteſtate. His 
adminiſtrator pays the judgments and 
ſome - of the bonds, and pays more 
than the perſonal eſtate amounts to; 
what the adminiſtrator paid on the 
judgments muſt be allowed him ; 
but as to what he paid on the bonds, 
he muſt come in pro rata with the 
other bond creditors out of the real 
aſſets. 4.0 


A decree of the court of chancery is 


equal to a judgment in a court of 
law ; and where an executrix ci 4. 


who was greatly indebted to e 
| 


perſons in debts of different natureg, 
being ſued in chancery by ſome of 
| them, appeared and anſwered imme. 
diately, admitting their demands, 
(ſome of the plaintiffs being her own 
daughters) and other of the creditors 
ſued the executrix at law, where the 
decree not being pleadable, they ob- 

_ tained judgments ; yet the decree of 
the court of chancery, being for a 
juſt debt and having a real priority in 
point of time, not by fiction and re- 
lation to the firſt day of term, was 
preferred in the order of payment to 
the judgments; and the executrix 
protected and indemnified in paying 
a due obedience to ſuch decree, and 
all proceedings at law ſtayed againſt 
her by inj unction. Page 402 (N) 


Securities bought in for leſi than is dut. 
Sce Compoſition. 


In what Caſes Cecurity has or has not been 
reguired. 


Where the will does not require that the 
executor ſhould give ſecurity, it is 
not uſual for the court to inſiſt on it, 
until ſome miſbehaviour; but where 
one by will charged the reſidue of his 
perſonal eſtate with 40 J. per annum 
to his wife, to be paid quarterly, the 
executor was ordered to bring before 
the maſter ſufficient in bonds and ſe- 
curities, to be ſet apart to ſecure this 
annuity, | 336 
Where the ſpiritual court has refuſed to 
grant the probate of a will to an exe. 
cutor reputed to be in bad circum- 
ſtances, and abſconding, until he 
ſhould give ſecurity for a due ad- 
| miniſtration of the aſſets, B. R. 
has, in ſuch caſe, inforced the grant- 
ing of the probate by a peremptory 
mandamus. . 337 (N) 


Dequeſtration. See Tit. Pzoceſs. 


Sheriff, 


% Wwe —_ . 
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Sheriff, 


One that had been a priſoner in Neau- 
gate for debt, but ſince removed to the 
Fleet, is excommunicared ; the court | 
of chancery will not direct the writ of 
excommunicato capiendo to the warden 
of the Fleet; but the writ may be di- 
rected to the ſheriff, who may return 
a non eft inventus, and on this return, 
B. R. may grant an habeas corpus, 
and thereon charge him with an ex- 
communicato capieudo. Pages 3 

The ſheriff is the proper officer to exe- 
cute proceſs ; only where he 1s party, 
or otherwiſe incapacitated, it muſt be 

directed to the coroner, 55 


Ship. 


Money was lent on the mortgage of a| 


ſhip without any covenant for pay- 
ment of the money. The ſhip was 
taken at ſea, and the mortgagor died; 
the executors of the mortgagor de- 
creed to pay the mortgage . 


Solicitoz. Sce Frtozney. 


South-Dea Company and Dtock. 


In the caſe of the Soutb- Sea company in 
whom the eſtates of the late directors 
are veſted by act of parliament zwhere 
the ſtatute of limitations might have 
been pleaded againſt thelate direQors, 
it is pleadable againſt the company, 
who ſtand but in ſuch directors place. 


143 


A trader in London having money of J. 


S. (who reſided in Holland) in his 
hands, bought South-Sea ſtock with 
it in his own name, but entered it in 
his account book as bought for F. S. 
after which the trader became bank- 
rupt ; the truſt ſtock not liable to the 
bankruptcy. 187 (N) 
All the South-Sea loans were advan- 


out inquiring after the ability of the 

borrower, Pare 30 I 

Dpecifick Deviſe oz Legacy. See 
Legacy. 


Specifick Lien. Sce Lien. 
Specifick Perfozmance. See A ree- 


ment when to be performed in Speciz, 
and when not, title Agreement. 


Spiritual Court, See Courts. 


Statutes oz Adts of Parliament, and 
Rules concerning them. 


No new thing, but uſual that an in- 
tereſt raiſed by a ſubſequent ſtatute, 

| ſhould be under the ſame remedy and 
advantage, as an intereſt exiſting be- 
fore. Thus the ſtatute of 32 H. 8. 
enabling a man to deviſe his lands, 
has been in ſome reſpects held to be 
within the equity of 27 H. 8. 80 
the act of 12 Car. 2. erecting the ex- 
ciſe, may, with regard to the ſale of 
offices within that branch of the re- 
venue, be within the reaſon of the 5 
& 6 of Ed. 6. 393, 394(N) 
Inſtances where penal laws have not been 
extended by an equitable conſtrue- 
tion. 431 
The preamble of an act of parliament 
ſaid to be the key for opening the 
meaning and intent of the act. 434 
In what caſes and under what circum- 
ſtances an affirmative law, without 
negative words, may repeal or take 
away the force of a former law. 


491 


Statutes of Bankruptcy. See Bank⸗ 
rupts. 


Statute of Diſtribution. See Diſtribu- 
| tion, Will. 


Statute of Frauds and Perjuries. See 
Purchaſe, Decurities, Will, &c. 


ced on the credit of the ſtock, with- | 


Statute 
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Statute ef Limitations. See Limita- 
tions. 5 
Statute of Toleration. See Diſlenters. 
Supplicavic. Sc 7rits. 
| Surety. Sce Bail. 


Survivoz. $ce Joiutenants. 


Taxes. 
N bil! will lie for a tenant to be 


reheved out of the arrears of rent, 
for taxes which the tenant has a&u- 
ally paid on account of rent reſerved 
to a charity, which appears to be ex- 
empted from taxcs. Page i 28 (N) 


Where land was mortgaged for ſecuring 


8 


an annual payment of 201. to a wi- 
dow in ſatisſaction of her dower; this 
annual payment being ſecured out of 
land, ought to anſwer taxes as the 
land does: but if the tenant, in his 
payment of the annuity to the widow, 
omits to deduct for taxes, he thall 
not make her refund in equity. ibid, 
Tcnants in Cemmon. Sce Join 
tcnants. 


Term koz Years, and Term attend- 
ant on the Inheritance. Sec late 
for Tears. 


Term and Nacation. 


As to all but purchaſers {not creditors) 
judgments entered in the vacation re- 
late to the firſt day of the preceding 


term. 399 


i 


— od 


Timber. 


A. tenant for life, remainder to B. jn 
tail, as to one moicty, remainder to 
C. an infant in tail, as to the other 
mozetv, remainder over. There is 

timber on the premiſes greatly de- 
caying ; B. the remainder man brings 
a bill, praying that the decayins 
timber may be cut down, fold, and 
the money divided between him and 
the infant ; the tenant for life order- 
cd to have ſuthcient left for repairs, 
and an allowance for damage done to 
him on the ground; but not to be 
conſidered for the timber, which, 
when ſevered by any means whatfo- 
ever, belongs to the ſirſt owner of the 
inheritance. Decaying timber not 
to be cut down, if fer ornament or 
ſafety, Alfo where an infant is con- 
cerned in the inheritance,no timber to 
be cut down without the approbation 
of the maſter, and the infant's money 
to be put out for his benefit. Payez67 


Tithes. 


One has no land in A. but has tithes 
there, and deviſes all his land in 4. 
The tithes, as they ure iſſuing out of 
the land, and part of the profits 
thereof, ſhall pals. 386 


Trade. See more title Bankrupts, 


Partners. 


A tradeſman in London, by order of a 
tradeſman in the country, ſends 
goods to.the latter, vcho does not ap- 
point or name the carrier; aiterwards 
the carrier imbezils the goods; the 
trader in the country muſt ſtand to 
the loſs. 186 

A trader in Londen having money of 
J. S. (who reſided in Holland) in 
his hands, bought Scuth-Sea ſtock in 
his own name, but entered it in hi 
account book as bought for 7. 9. 
after which the trader became bank» 

| rupt ; 
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rupt ; determined that this ſtock was 
not liable to the bankruptcy. Page 
187(N) 


Tranſpoztation. See Felonp. 


Trecs. See Timber. 


Trial. 
Trial of the cuſtom of London by the 


certificate of the recorder, and what, 
and againſt whom the remedy is to be 
had in caſe of a falſe certificate, ſee 
title London. 
As for the manner of trial of clerks 


convict before the ordinary, ſee title 


Clergy. 


Truſt and Truſtee, 


Where a judgment is given to a papiſt, 
haue cannot extend the land, for that 
would give him an intereſt in the land, 
contrary to the expreſs words of 11 
& 12 of V. 3. cap. 4. and it is the 
ſame thing where the judgment is 
given in truſt for a papiſt. 46(N) 
Truſtee cannot change the nature of the 
ceſtuy que truſt's eſtate, by turning 
money into land, & e conver/o. 100 
A breach of trult evidence of the great- 
eſt fraud, 131 

A bare truſtee is a good witneſs for his 
ceœſtuy que truſt, but not an executor 
in trult, as he is liable to be ſued 
by creditors, and to anſwer coſts. 
181 

A trader in London having money of J. 
§. (who reſided in Holland) in his 
hands, bought South- Sea ſtock in his 
own name, but entered it in his ac- 
count book as bought for F. S. after- 
wards the trader became bankrupt; 


determined that this truſt flock was | 


not liable to the bankruptcy. 187(N) 
One makes his wife his ſole heireſs and 
executrix of all his real and perſonal 
eſlate, to ſell and diſpoſe thereof at her 
pleaſure, to pay debts and legacies, 
and gives his brother (who was his next 


A 


of kin and heir) 5/, The wife has 
the reſidue to her own uſc, and not as 
a truſtee. Page 193 
lf a judgment be given in truſt for a 
feme ſole, who marries, and by con- 
ſent of her truſtees is in poſſeſſion of 
the land extended, the huſband may 
aſſign over the extended intereſt. 
200 


Every executor is a truſtee for the per- 


formance of the will. 205 
Money agreed to be laid out in land 
ſhall be taken as land; and no differ- 
ence whether it 15 depoſited in the 
hands of truſtees, or remains in the 
hands of the covenantor. 211 
A truſtee forbearing to do what it was 
his office to do, ſhall not prejudice 
his ceſtuy que truſt. 215 
Every cefluy gue truſt, whether a volun- 
teer or not, is intitled to the benefit 
of the truſt ; and no reaſon that the 
truſtee ſhould keep the eſtate. 222 
The wife of ceſay que 1ruft not intitled 
to dower. 229 
Huſband may be tenant by the curteſy 
of à truſt. 234 
The court never allow an executor or 
' truſtee for his time and trouble, 
eſpecially where there is an expreſs le- 
gacy for his pains, c. 2 
Nay, an executor in truſt, who had no 
legacy, and where the execution of 
the truſt was likely to be attended 
with trouble, at firſt refuſed, but 
' afterwards bargained with the reli- 
duary legatees, in conſideration cf 
100 guineas, to act in the executor- 
ſhip; and he dying before the exe- 
cution of the truſt was compleated, 
his executors brought a. bill to be al- 
lowed theſe 100 guineas out of the 
truſt money in their hands; but the 
demand was diſallowed. 251,252(N) 
Truſtee compounds debts or incum- ' 
brances ; who to have the benefit of 
it, ſee Compolition, Debts, &c. 
The deviſe of a truſt to be conſtrued in 
the ſame manner as that of a legal 
eſtate. 259 
An executor or truſtee for an infant ne- 
glects to ſue within fix years; the 
ſtatute 
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ſtatute of limitations ſhall bind the in- 
fant. Pave 309 
A fine and five years. non-claim ſhall, 
in favour of a purchaſer, bar a truſt 
term, though the ce/uy gue truſt be 
an infant. 310{N) 
Where a bond is given to B. in truſt for 
A. the money due on the bond ſhall 
be paid in a courſe of adminiſtration; 
ſo if there be a term for years in B. 
in truſt for A. 342 
A truſtee miſbehaving himſelf i 
to pay colts out of bis own pocket, 
and not out of the truſt eſtate. 347 
Though, generally ſpeaking, an exc- 
cutor or truſtee compounding or re- 
teaſing a debt, muſt anſwer for the 
fame; yet it this appears to have been 
for the benefit of the truſt eſtate, it is 
an excuſe. 381 
The ſtatute of 7 Anne, cap. 19. ena- 
bling infant truſtees to convey,purſu- 
ant to the directions of the court of 
chancery, extends only to plain and 
expreſs truſts, not to ſuch as are im- 
plied or conſtructive xs 337 


Leaſe of a coal-mine to J. reſerving a 


rent; A. the leſſee declares himſelf 
tries for five perſons, to each 

fitth.” The five partners enter upon, 
work and take the profits of the mine, 
which afterwards becomes unprofita- 
ble, and the leſſce inſolvent; the 
cefluy que truſis not liable, but for 
the time during which they took the 
profits. 402 


In wwhat Caſes an Frecutor ſhall be only a 
truſtee, ſee Executoz. 


R efulting Truſt. 


One deviſes a rent- charge to be fold to 
pay legacies amounting to 800/. and 
if the rent-charge ſhall ſell for 1000 J. 
then the teſtator gives a further lega- 
cy of 200 J. The rent-charge ſells 
for above 800 /. and leſs than 1000 /. 
what exceeds the 800 J. ſhall belong 
to the heir as a reſulting truſt, 252 


7 ruft for rai/ing Dau bters Portions aud 
Payment of aebts, ſee alto Portions 
02 Pzovilions fo Childzen. 


The truſt of a term is to raiſe daugh- 
ters portions by rents, iſſues and 


lives at the ancient rent; or by grant- 


ing copyholds on fines ; the money 
to be paid to the davghters at their 
age of eighteen, or marriage, Or as 
ſoon after as the fame can be raiſed 
out of the premiſſes aforeſaid ; the 
portions, as it ſeems, cannot be raiſ- 
ed by the ſale or mortgage. Page 1 


a ſale, the heir is, generally, to be 
made a party; cus of a truſt creat- 
ed by aced to pay debts. 92 
In the caſe of a deed of truſt: to pay 
debts, the ſanity of the teſtator is not 
proved; ſecus where a bill is brought 
to prove a will of land. 93 
One by will charges all his worldly 
eſtate with his debts, and dies ſeiſed 
of freehold and copyhold eſtates, 
which he particularly diſpoſes of by 
will; the copyhold, though not ſur- 


yet be applied to the payment of the 
debts pari paſſu with the freehold. 
6 

If I charge all my lands with pay 5 
of my debts, and deviſe part to A, 
and other part to B. Cc. the credi- 
tors cannot be paid out of the lands 
till the maſter has certiſied what the 
proportion is, which each deviſee is 
to contribute; but if the maſter 
certifies that the debts will exhauſt 
the whole real eſtate, then the credi- 
tors may proceed againſt any one de- 
viſee for the whole. 98 
Term of one thouſand years to ſecure 
daughters portions, payable at ſix- 
teen; provided, if no axugnter at 
the time of failure of iſſue male, the 


portion to _ There is a daugh- 
ter who attains to fixteen, and mar- 
ries de ras conſent, and no fon by 
the marriage ; but the daughter dies 

A In 


3 


profits; or by making leaſes for three 


In a deviſe of lands to pay debts, if 
the creditors bring a bill to compel - 


rendered to the uſe of the will, ſhall 


7. 
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is the l:ſe-time of the father and mo- 
ther, and conſequently while there 
might be a ſon ; the portion ſinks. 

| 55 Page 134 

Tn a ſettlement a term was raiſed for 
daughters portions, wiz. 10,000 4. 
with a proviſo, that if the father by 
deed or will ſhould give or leave the 
ſum of 10,000 J. to his ſaid daugh- 
ters, it ſhould be a ſatisfaction; the 


father leaves land to the daughters | 
of the value of 10, 00 J. this no ſa- 


tis faction. 24 


A truſt eſtate was decreed to be ſold for 


the payment of debts and legacies, 
and to be fold to the beit purchaſer. 
A. articles to buy the eſtate of the 
truſtees, and brings a bull to compel 
them to perform the contract; the 
court will make no new decree, but 
leave the former decree to be purſued. 

282 


Truſtees for preſerving Contingent Re- 


. Mainaters. 


Sir P. J. tenant for life, remainder to 
his ſon R. T. for life, remainder to 
his firſt, Wc. ſon in tail. Sir P. T. 


by indenture tripartite, between him- 
ſelf of the firit part, R. T. of the 


ſecond part, and F. S. of the third 
part, covenanted to levy a fine of the 
premiſſes. But R. T. did not join 
in any covenant in the deed, nor in 
the fine, but ſealed the deed ; deter- 
mined, that this was no ſurrender, in 
regard the remainder man cannot 
iurrender, but only releaſe to the 
tenant for lite. And the bare ſeal- 
ing the deed by R. T. the fon, would 
neither ſurrender nor releaſe his eſtate, 
conſequently the contingent remain- 
der to the firit, Sc. ſon was preſerv- 
ed, there being a right of trechold 
lubfiſting in R. T. the ſon, for the 
1upporung of this right. 2100N) 


ow 


Uerdif genczal and ſpecial. See alſo 
Fury. 


N all indictments againſt one for be- 
ing acceſſary after the fact, by re- 
celving, harbouring, Sc. a felon, 
it is neceſſary to charge, that the 
defendant knew the principal was 
guilty or convicted of felony ; and the 
omiſſion of this neceſſary ingredient 
is not to be helped by the finding of 
the verdict; eſpecially if the verdict 
does not find the fact of notice, but 
only what is evidence thereof. P.493 
Where a ſpecial verdi& has not certain- 
ly found any felony upon the facts 
therein ſtated, and conſequently it is 
uncertain whether the priſoner be 

_ guilty of any felony at all, or only 
of a miſdemeanor ; or where the jury 


priſoner is guilty, and aſterwards 
judgment is arreſted for defects in the 
indictment; in theſe caſes the judg- 
ment given muſt be judgment of 
acquittal ; but this will be no bar to 
another indictment conſtituting a 
different offence. 499 


Uoluntary. See alſo Fraud. 


Every cefluy que truft, whether a vo- 
lunteer or not, is intitled to the bene- 
fit of the truſt. | 222 

Any volur.tary bond 1s good againit 
the executor, though to be poſtponed 
to a {imple contract debt. ibid. 

An huſband voluntarily, and after mar- 
riage, allows the wife for her ſepa- 
rate uſe, to make profit of all butter, 
eggs, Sc. beyond what is uted in the 
family ; out of which the wite faves 


100 J. and lends it to the huſband. 
After the huſband's death, the court 
will, in order to encourage the wife's 
frugality, allow of this agreement, 
and let her come in as a creditor for 
this 1001. eſpecially there being no 
defect of aſlets to pay debts, 337 


A. having a wife who lived ſeparate 
from him, courted, and afterwards 


l arried 


has found a general verdi& that the 
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married another woman, who knew 
nothing of the former wife's being 


alive. But this being afterwards dif- 


covered, in order to induce the ſe- 
cond wife to continue to live with him, 
A. gave a bond in truſt to leave her 
1000 J. and died, not leaving aſſets to 
Pay his ſimple contract debts ; this 
bond held to be worſe than voluntary, 
being given on an illicit conſideration, 
and poſtponed to all the ſimple con- 
tract debts. Page 339 


Tard. See Guardian. 
Waſte, See Timber. 
Mike. See Waron and Feme. 


Will. See alſo Expoſition of (ozds. 


(Whether Parol Evidence be to be ad- 
mited in the Caje of a Dewije of a 


Guardianſhip, or in a Will of Perjonal } 


E/tate, ſee Paro! Evidence.) 


N ſome ſenſe the ſtatute of diſtribu- | 


tion makes a will for the inteſtate, 
PZ. by ſo far veſting the diltributary 
ſhare in the perſon intitled, as that 
though he ſhould die immediately 
after the inteſtate, it will be tranſ- 
miſſible to his repreſentatives ; jult as 
i one 1ntitled to a legacy, payableata 
tuture time, ſhould die before the 
time of payment, the legacy would 
notwithſtanding be an intereſt veſted 
preſently. 49, 50(N) 
Where a bill is brought to prove a will 
of land, the ſanity of the teſtator 
mult be proved; /ecus, in the caſe of 


a deed ot truſt to ſell for payment of 


debts. "1 
The court never orders a will to be 
proved viva wore at the hearing, as 
they do a deed, ibid. 
Deviſe of all my houſhold goods, plate, 
Sc. to A. the reſidue of my per- 
ſonal eſtate to B. The ready money 
and bonds do not paſs by the 


—I 


3 


word goods, for then the bequeſt of 
the reſidue would be void. Page 112 
A will coming into Wefminfler-Hall 
ought to be conſtrued according to 
the rules of the common law. 11 
One articles to buy land, and the title 
is under a will not proved in equity 
againſt the heir ; yet in ſome caſes 
equity will compel the purchaſer to 
accept the title. 190 
Though it be proper to prove a will in 


neceſſary, any more than it is to prove 
a deed in equity. 192 
Where the teſtator owns his hand before 
the witneſſes who ſubſcribe the will in 
the teſtator's prefence ; the will is 
good, though all the witneſſes did 
not ſee the teſtator ſign, (See title 
Witneſs to a Will.) 254 


a will, this is as properly determin- 
able in equity, as by a judge and 
jury at ni/# prius. 296 
An equity of redemption of a copyhold 
may be deviſed without being ſur- 
rendered to the ule of a will, 358 


Probate. 


A. dies indebted by one bond to B. 
and by another bond to C, and leaves 
B. and F. S. executors ; B. inter- 
meddles with the goods, and dies be- 
fore probate, and before any election 


might have retained the goods in his 
hands, his executors have not the 
ſame power? | 183 
Where an executor, before probate, 
files a bill, and afterwards proves the 
will ; ſuch ſubſequent probate makes 
the bill a good one. 351 
A donatio cauſa mortis, though in na- 
ture of a legacy, need not be proved 
with the wall. 357 


| x De vi 


equity, yet the ſame is not abſolutely 


Where a title depends on the words of 


made to retain; Qu. Whether as B. 
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Dewviſe and Dewijee, See alſo Expoſi- 
tion of Mods. 


Ine has two ſons H. and B. and three 
daughters, and-deviſes his lands to 
be fold to pay his debts ; and as to 
the money ariiing by ſale after debts 
paid, he gives 200/, thereout to his 
eldeſt ſon A. at twenty-one, the re- 
ſidue to his younger children equally. 
A the eldeſt dies before twenty-one ; 
this 200 J. ſhall go to the heir of the 
teitator. Page 20. 

One being ſeiſed of lands in fee in 4. 
and poſſeſſed of an extended intereſt 
upon a ſtatute in B. deviſes all his 
lands, tenements and real eſtate in A. 
and B. to F. S. and his heirs ; this 
will not paſs the extended or chattel 
intereſt in B. eſpecially if there be 
another clauſe in the will, which, 


znter al”, diſpoſes of all the teſtator's | 


debts or credits. . 0 
One poſſeſſed of a term for years, de- 
viies it to A. for life, remainder to 
the heirs of 4. This ſhall, it ſeems, 
on A.'s death, go to his executor, 
and not to his heir. 29 
A. hus two ſons B. and C. and on the 
marriage of B, A. ſettles part of his 
langs on B. in tail; and 4. being. 
alſo ſeiſed in fee of the reverſion of 
theſe lands, and of other lands in 
pulleſhon, deviſes all his lands and 
vereditaments not ethereviſe by him ſet- 
led er dijpojed of ; the reverſion in 


fee will paſs.  * 61 


5 
One deviſes all his lands in 4. B. and 
C. and % ere. The teſtator has 
lands in AJ. B. and C. and lands of 


much greater value in another coun- 


ty; the lands in the other county | 


mall paſs by the word eſſewvbere. 61 
A will begins, “ As to all my worldly 
<« eſtate, my debts being firſt paid, I 
give, Sc.“ The real eſtate is li- 
able to the debts, nothing being de- 
viſed till the debts are paid. . 91 


| 


u a deviſe of lands to pay debts, if the 
creditors bring à bill to compel a ſale, 


the heir is, generally, to be made a 
arty. Page 92 

If I charge all my lands with payment 
of my debts, and deviſe part to. 4. and 
the other part to B. Wc, The credi- 
tors cannot be paid out of the lands, 
till the maſter has certified what the 
proportion is, which each deviſee is to 
contribute ; but if the maſter certifies, 
that the debts will exhauſt the whole 
real eſtate, -then the creditors may 
proceed againſt any one deviſee for 
the whole. 8 
One deviſes the ſurplus of his perſonal 
eſtate to his four executors ; this is 

a joint bequeſt, and, on the death of 
one, ſhall go to the ſurvivors, as 
well in the caſe of a legacy, as of 
a grant. 115 
Deviſe of lands to truſtees in fee, in 
truſt within ſix years after the teſta- 
tor's death, to raiſe and pay 15004. 
to his daughter 4. A. dies within 
the fix years; the 1500/7, ſhall go to 
her adminiſtrator, here being no cer- 
tain time limited when, but only the 
ultimate time within which, it ſhall 
be raiſed, 119 
See alſo 172 

{ deviſe 100. per ann. to my fon A. and 
his wife for their reſpective lives; 
601. whereof to be paid to the wife 
for the ſupport of herſelf and daugh- 
ter, the remaining 401. to my ſon; 
the ſon dies; his wile ſhall have tlie 
whole 100/. per ann. 121 
Deviſe to ſuch of the children of 4. as 
ſhall be living at his death. A. has 
iſſue B. who, becoming a bankrupt, 
gets his certificate allowed, after 
Which A. dies; this contingent in- 
tereſt is liable to the bankruptcy. 132 
Deviſe to my daughters until my ſon 
ſhall attain his age of forty years, 
hoping by that time my ſon will 
have ſeen his folly. The fon dies be- 
fore forty; the deviſe to the daughters 
ceaſes. So a deviſe to 4. until B. 
{hall attain forty years; if B. dies be- 
fore forty, A's eſtate ſhall ceale ; 
ſecus, if the deviſe to 4. be made a 
fund to pay debts or portions, which 
Cannot 
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cannot be raiſed until B. ſnould have 
attained his age of forty, in which 
caſe the word all is taken for ſhould. 
Page 176 

Deviſe to my ſon A. for life, remain- 
der to his firſt ſon in tail male, re- 
mainder to his ſecond, third, fourth 
and fifth ſons ſucceſſively, without 
ſaying for what eſtate, or any words 
tantamount, A. has two ſons, the 
former of whom dies in his life-time ; 
the ſecond fon ſhall have an eſtate. 
tail, being the firſt ſon at his father's 
death. Qu. 178 
One deviſes a rent-charge to be ſold to 
pay legacies amounting to 800 J. and 
if the rent-charge ſhould ſell for 
1000 J. the teſtator gives a further le- 
gacy of 200. The rent- charge ſells 


for above 800 J. and leſs than 10001. ; 


what exceeds the 800 J. ſhall belong 
to the heir as a reſulting truſt. 252 
Deviſe of a term to A. for life, re- 
mainder to ſuch children as the te- 
ſtator ſhall leave at his death, and if 
all the children die without leaving 
iſſue, then to B. The children die 
without leaving iſſue at their death; 
this is a good deviſe over. 258 
The deviſe of a truſt to be conſtrued, in 
the ſame manner as that of a legal 
eſtate. 259 
The words, “ I deviſe all my temporal 
«« eſtate, the ſame as, I ö deviſe 
« all my worldly eſtate,“ and paſs 
a fee. And this is the plainer, where 
it is afterwarcs ſaid, all the reſt of 
cf my real eſtate, the word 7% being 
a term of relation. 295 
The teſtator deviſed a term for years 
and all his perſonal eſtate ro A. an 
infant, and if A. died during his in- 
fancy, and his mother ſhould die 
without any other child, then to B. 
A. died during his infancy; though 
the mother was living, and might 
have a child, yet the court aided B. 
the deviſee over, by diredting an ac- 
count and diſcovery of the eſtate, in 
order to ſecure it, in caſe the contin- 
gency ſnould happen. 300 
A. deviſes all his real and perſonal eſtate 


to truſtees, their heirs and exe- 


cutors, in truſt to pay 15 J. per ang. 
to the plaintiffs his two ſiſters for their 
lives, and after ſeveral legacies, the 
ſurplus in truſt for diſſenting miniſters, 
and gives 300 J. legacies to his truf. 
tees. Afterwards the teſtator, by two 
deeds of a ſubſequent date, conveys 
all his real eſtate in truſt, and makes 
a gift of his perſonal eſtate to the uſe 
of the ſame truſtees and their heirs, 
Sc. Proviſo both deeds to be void, 
on his tender of 105. to them. There 
was alſo a proviſo, that if the ſiſters 
diſputed the will, they ſhould forfeit 
their annuities. The teſtator, after 
he had executed the deeds, ſtill kept 
them by him. The truſtees refuſe 


paying the fiſters their annuities, who 


thereupon bring their bill, inſiſting 
that the deeds had revoked the will; 
and that there was a reſulting truſt 
for them as heirs at law ; or, at leaſt, 
that they (the ſiſters) were intitled 
to their 15/, per annum annuities, 
The defendant inſiſted on the plain- 
tiffs having forfeited their annuites; 
decreed, that the annuities ſhould be 
paid to the two ſiſters the plaintiffs, 
but the ſurplus to go to the diſſenting 
miniſters, and the truſtee, for his 
miſbehaviour, to pay coſts out of his 
own pocket. Page 344, 347 


Revocation of a Will, 


Tenant in tail male, remainder to him- 
ſelf in fee, deviſes his lands to F, 8. 
and then ſuffers a recovery to the uſe 
of himſelf in fee, and dies without 
iſſue male; this is a revocation of the 
will, 103 
Where the ſpiritual court ſet aſide a 
will as revoked by the teftator, this 
ſentence could extend only to the per- 
ſonal eſtate diſpoſed of by ſuch wa 

: 7014» 

One ſeiſed of a leaſe for lives deviſes it, 


and afterwards renews 4. the renewal 


is a revocation of the will. 166 
Secus, as it ſeems, in the caſe of a leate 
for years. 168 


A. and H. tenants in common of lands 


in fee. A. by will dated 25 January, 


1719, 
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1719, deviſed his moiety in Be, fore notice thereof, liable to be indic. 
Afterwards A. and B. made partition | ted for perjury, it they ſwear falſe. 
by deed dated 16 May, 1722, and Pa:e1g6 

| fine, declaring the uſe as to one moie- | See 1 Annz, ſtat. 1. cap. 8, ſect, g. 

ty in ſeveralty to 4. in fee, and as | A rule both at law and in equity, that 
to the other moiety in ſeveralty to B. where to a ſuit there are never ſa ma- 
in fee; this deed of partition and | ny defendaats, if the plaintiff cannot 
fine no revocation of the will of J. give evidence againſt a defendant, he 

Page 169, 170 (N) | may be called as a witneſs for a co- 


Where a ſubſequent conveyance does | defendant, | 288 
not revoke a will, | 346 | After the defendant has been examined 
on interrogatories, and publication 

Witneſs to a Will. paſſed, the plaintiff ought not to have 


| a commiflion to examine witneſſes in 
There the teſtator owns his hand before | order to falſify the defendant's exami- 
the witneſſes who ſubſcribe the will] nation. f 413 
in the teſtator's preſence, the will is | 
good, though all the witneſſes did PL 
not ſee the teſtator ſign. 254 omen. 
Diterence obſerved with regard to the | | | 
ſtatute of frauds, which does not ſay, Women not ta be endowed of a truſt, 
that the teſtator ſhall ſign his will in See Dower 
the preſence of three witneſſes, but : 
requires theſe three things: 1ſt, That 
the will ſhould be in writing; 2dly, | Wozds. See alſo Expoſition of Wozds. 
That it ſhould be ſigned by the teſta- 5 | 
tor; and 3dly, That it ſhould be ſub- Where a title depends on the words of a 
{cribed by three witneſſes in the pre- will, this is as properly determinable 
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ſence of the teſtator. 254 in equity, as by a judge and jury at 
| nift prius. 296 
| | 
Witneſs. See alſo Evidence, Exa⸗ _ Writings, See Deeds. 
mtnation and Depoſitions. 
A witneſs ordered to be examined de Writs. See alſo Pzoceſs. 
bene eſſe, where the thing examined f . 
to, lay only in the knowledge of the Certiorari. 


witneſs, and was a matter of great : | 
importance, though the witneſs was | After in nullo eſt erratum pleaded, the 

not proved to be old or infirm. 77} plaintiff in error cannot have a certio- 

| A bare truſtee is a good witneſs for his | rari ex debito Juſtitis; and as it is 
- ceſtuy que truſt ; but not an execu- diſcretionary, the court will award it 

tor in truſt, as he is liable to be ſued | to affirm, but never to reverſe a judg- 


| by creditors, and to pay coſts. 181 | ment, or make error, 315 (N) 
| A commiſſion being granted to examine | | | 
witneſſes at Algiers, the plaintiff died, Ejectione Cuſtodiar. 


by which the ſuit abated ; but the 
witneſſes were examined before no- 2. If not a proper writ whereby to try 
tice of the plaintiff's death; the| the very right of guardianſhip. 
examination held regular, though | 1354 (N) 
one of the witneſſes was living. 195 * 
Witneſſes examined in a commiſſion af- | | 
ter the demiſe of the crown, but be- | 
Vow © | Hh El: it, 


1 — 
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leit. 

DI 
An advowſon deſcending to an heir is 
real aſſets, and, as it ſeems, extend- 
ible in an elegit. Page 401 


Writ of error not amendable, and why. 
315 (N) 


Excommunicato Capiendo. 
+ | 


One wt o had been a prifoner in New- 
- g@fe for debt, but iince removed to 
the Fleet, is excommunicated ; the 
court of chancery will not direct the 
curſitor to make out a writ of ex- 
communicato capiendo to the warden of 
the Fleet; but the writ may be direc- 
ted to the ſheriff, who may return a 
non eff invenius,' and on this return, 
3. R. may grant a habeas corpus, and 
thereon charge him with an excommu-= 
nicato capiendo. | 53 
The writ of excommunicato capiendo is a 
diſcountiel writ: but where the ſheriff 

15 party, or otherwiſe incapacitated, 
it muſt be directed to the coroner, 55 
All writs of excommunicato cafiendo mult 
be returnable in B. R. ibid, 


Ne Exeat Regnum. 


This originally a ſtate writ, yet now 
made uſe of in aid of the ſubjects, 
to help them to their juſt debts 3 but 


- ought not to be granted without a 
bill firſt filed. 313 


Yet ſee a Precedent to the contrary. ib. (N) 
How tar the Lord Bacon thought proper 
to extend this writ. ibid. (N) 


Habeas Corpus & Homine Repleg iando. 
Qu. If theſe writs be not calculated only 


for the liberty of the ſubject, and there- 
tore not ſo proper to try the right of 


Error. * 
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Original. 


The court will not order the filing an 
original to make good a judgment 
after error brought, without ſome ex- 
cuſe for not filing one before. P. 314 


Rawviſhment of Ward. 


Qu. If this writ be proper, unleſs where 
the defendant in the action takes away 


154 (N) 


Scire Facias. 


The plaintiff gets judgment in the petty 
bag, after which he 1s ſtopped by an 
injunction. The year and day paſs; 
the plaintiff though hindered by the 
injunction, yet cannot ſue out execu- 

tion without a /crre fartas. 36 

Qu. If in this caſe the plaintiff might 
not have taken out execution, and 
continued it by vicecomes non miſit 
breve. ibid. (N) 

A fcire facias is not in nature of a new 
action, but a continuation only of the 
old one. 148 


Supplicavit. 


One taken on a ſupplica vit, and conti- 

nued in priſon a year without 7 
freſh threatning, ought to be dil- 
charged. ö 103 


Waſte. 
A. tenant for years, remainder to B. 
is doing waſte ; B. thought he cannot 
have an action of waſte, as not having 


the inheritance, yet may have an in- 
junction. 


guardianſhip, as that de ejectione 
cuftodiee 154 (N) 
3 


| Pear. | 
| 0 taken on a fupplicavit, and 


continued in prifon a year with- 
| | out 


for life, remainder to C. in fee. 4. 


268 (N). 


— — 


By 
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out any freſh threatning, ought to be | | N 
diſcharged. | Page 103 Pear and Dap. 

By the 18 Eliz. cap. 7. (intitled an or- 

der for the delivery of clerks without | The plaintiff gets judgment in the petty 


purgation) the juſtices, before whom 


the allowance of clergy ſhall be had, | 


may detain in priſon the perſons to 
whom they allow clergy, for any time 
not exceeding a year, 446 


bag, after which he is ſtopped by in- 
junction. The year and day pals; 
the plaintiff, though hindered by the 
injunction, yet cannot ſue out exe- 
cution without a /cire facias. P. 36 
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